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Bills  of  Exchanger-^Promissory  Note — Conditional  Sale — 
Special  Lien — Title  Retained  by  Vendor — Purchaser's 
Agreement  to  Pay  Balance  in  Case  of  Deficiency  on  Sals 
— Collateral  Security — Account  Stated — Debt  Payable  in 
Futuro — Jury — General  Verdict — Separate  Issues — Cof^ 
tradictory  Evidence. 

Application  by  defendant  to  set  aside  verdict  for  plain- 
tiffs and  for  a  nonsuit  or  a  new  trial. 

Haszard,  K.C.^  and  J.  J.  Johnston,  for  plaintiffs. 
Matheson,  for  defendant. 

The  judgment  of  the  Court  was  delivered  by 

Fitzgerald,  J.: — ^This  suit  was  tried  before  me  last 
Hilary  term.  It  appeared  that  three  documents  claimed  to 
be  promissory  not€«  were  signed  by  defendant.  They  were 
given  for  $50  each,  the  price  of  a  Deering  binder,  $135,  and 
of  a  cow,  $16. 

The  first  was  paid  by  defendant,  and  this  suit  iwtas 
brought  for  the  amount  of  the  other  two,  then  overdue  and 
unpaid.  They  both  read  alike  and  are  in  the  following 
form.     I  copy  here  one  of  them. 

YOL,  IV.  B.L.B.  NO.    I  —  I 


2  THE  EASTERN  LAW  REPORTER, 


Deering  Divi- 
sion No.  Best 
80617  year 
1903.  Refer  to 
this  number 
and  or 

year. 


''  $60.    Cargidan,  P.  E.  I.    Sept.  29,  1903. 

"  On  or  before  the  first  day  of  November, 
1906,  for  value  received  I  promise  to  pay  to 
the  International  Harvester  Company  of 
America  (a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Wiscon- 
sin), or  order,  the  Bum  of  fifty  dollars  with 
interest  after  due  at  10  per  cent,  per  annum 
till  paid,  payable  at  Montague,  P.E.I. 

^^This  note  is  given  for  a  Deering  binder  machine.  If 
I  make  any  deiaidt  in  payment  of  this  note  or  any  other 
note  in  your  favour;  or  should  I  dispose  or  attempt  to  dispose 
of  my  land  or  any  part  thereof  or  of  my  personal  property, 
you  may  then  declare  this  note  due  and  payable  even  be- 
fore other  maturity  of  the  same  and  suit  therefor  may  be 
immediately  entered,  tried  and  finally  disposed  of  in  the 
Court  having  jurisdiction  where  the  head  office  of  the  In- 
ternational Harvester  Company  of  America  is  located  in 
Oharlottetown,  P.  E.  I.,  and  you  may  retake  possession  of 
the  machinery  or  property  so  sold  to  me  for  which  this  note 
is  given  without  process  of  law,  and  at  any  time  thereafter 
wlithout  notice  to  me  may  sell  the  same  at  public  auction 
or  private  sale,  the  proceeds  thereof,  less  proper  charges  of 
taking  possession  and  sale,  to  be  applied  on  accoimt  of  the 
amount  of  the  purchase  price  and  interest  then  unpaid;  such 
sale  or  right  to  sell  shall  in  no  way  affect  or  limit  my  lia- 
bility for  the  amount  hereof,  and  for  the  full  purchase 
price  or  your  right  to  sue  for  and  recover  from  me  the 
amount  hereof  aud  the  said  full  purchase  price  and  interest, 
except  that  in  the  event  of  such  sale  I  shall  receive  credit 
en  account  as  before  provided  and  shall  thereafter  be  liable 
to  pay  the  balance  only.  Upon  such  sale,  if  any,  my  right 
to  possession  and  delivery  before  and  after  full  payment  and 
all  my  other  rights  and  claims  thereto  shall  forever  cease. 
Subject  to  these  provisions  I  am  to  have  possession  and  use 
of  the  machinery  or  property  for  which  this  is  given  at  my 
own  risk  of  damage  or  destruction  from  any  cause  whatever, 
but  the  title  thereto  is  not  in  any  event  to  pass  to  me  im.til 
full  payment  of  the  purchase  price  and  interest  of  any  obli- 
gations or  renewals  thereof  given  therefor.  I  hereby  ac- 
knowledge having  received  a  copy  of  the  bargain  made  for 
the  property  for  which  this  note  is  given. 

his 
(Sgd.)        Allan    x    Grant. 

mark.'* 


INTERNATL  HARVESTER  CO.  OF  AMERICA  c.  GRANT.     3 

The  plaintiffs  declared  on  these  documents  as  promissory 
notes;  their  declaration  also  contained  the  common  indebi- 
tatus counts  for  goods  sold  and  delivered^  and  on  accounts 
stated;  as  also  a  special  count  setting  forth  an  agreement 
for  the  sale  and  purchase  of  this  binder,  and  its  breach — 
bon-payment — by  the  defendant. 

At  the  close  of  plaintiffs'  case,  the  defendant's  counsel 
moved  for  a  nonsuit  on  the  following  grounds:  That  the 
documents  sued  on  were  not  promissoiy  notes,  and  that 
neither  the  pount  for  goods  sold  and  delivered'nor  that  for 
accounts  stated  would  lie,  and  that  the  special  count  did  not 
set  forth  the  contract  as  proved. 

I  refused  the  nonsuit,  reserving  leave  to  defendant  to 
move  further.  The  witnesses  all  being  present  it  seemed 
better  to  try  the  issues  of  fact  with  the  law  points  reserved. 

The  sole  issue  in  fact  raised,  was,  did  the  defendant 
sign  these  documents  sued  on?  His  defence  was  that  he 
had  not,  but  had  signed  three  others,  from  which  there  had 
been  erased  before  signature  the  long  clause  beginning, 
"  This  note  is  given.'* 

I  withdrew  from  the  jury  all  question  as  to  whether 
these  documents  were  notes,  or  only  agreements,  instruct- 
ing them  that  their  only  issue  was,  did  the  defendant  sign 
them  or  not,  there  being  no  question  of  the  fact  that  a 
purchase  and  sale  had  been  made  as  claimed,  and  that  the 
binder  had  remained,  and  was  in  the  possession  of  the 
defendant,  and  that  the  balance  claimed  as  due  thereon  was 
due  and  unpaid. 

The  terms  of  the  contract  only  were  in  dispute,  and  that 
issue  would  be  settled  by  a  finding  whether  he  signed  the 
documents  containing  this  condition,  or  others  which  did 
not 

I  was  not  requested  by  counsel  to  ask  their  finriiTig  on 
each  issue  separately,  presumably  as  I  had  directed  a  finding 
upon  the  material  issue  before  them. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  $106.22, 
the  balance  claimed,  being  the  amount  of  the  two  docu- 
ments sued  on  with  the  interest  thereon. 

This  cause  is  now  before  us  on  a  rule  asking  for  a  non- 
suit on  the  grounds  as  moved  for  at  the  trial,  or  in  the 
alternative  for  a  new  trial  on  the  ground  that  the  verdict  is 
contrary  to  evidence. 

Are  these  documents  promissory  notes  ?  is  the  first  (Ques- 
tion to  be  determined. 
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The  cases  of  Dominion  Bank  v.  Wiggins,  21  Ont.  App. 
E.  275;  Sawyer  v.  Pringle,  18  Ont.  App.  R.  218;  'Melnt}'re  v. 
Crossley,  [1895]  A.  C.  457;  Purtle  v.  Heney,  33  N.  B.  R. 
607;  and  Prescott  v.  Garland,  34  N.  B.  R.  291,  were  cited 
before  us  as  settling  the  law  that  they  are  not  promiasorj 
notes. 

Lord  Herschell  in  Mclntyre  v.  Crossley,  dealing  with  an 
agreement  for  the  hire  and  sale  of  a  chattel,  in  which  it 
was  agreed  that  until  payment  in  full  it  was  to  remain  the 
property  of  the  lessors,  held  that  the  lessors  could  not  under 
such  an  agreement  sue  for  the  price,  and  insist  that  the 
property  in  the  chattel  had  not  passed.  In  Dominion  Bank 
V.  Wiggins,  the  Court  had  before  it  a  document  in  the  form 
of  a  promissory  note,  in  which  was  written  a  memorandum 
accelerating  payment  in  case  of  sale  of  land,  &c.,  and  a  pro- 
viso \rherein  it  wa^  declared  that  the  title  and  right  to  the 
possession  of  the  property  for  which  the  note  was  given, 
should  remain  in  the  payees  until  payment. 

Mr.  Justice  Maclennan,  in  that  case,  following  the  j)rin- 
ciple  laid  down  in  Sawyer  v.  Pringle,  by  the  Court  of  Ap- 
peal in  Ontario,  held  that  under  such  a  proviso,  the  pay- 
ment of»  the  money  and  the  delivery  of  the  property  were 
to  be  contemporaneous  acts,  in  effect  making  the  payment 
conditional  on  the  delivery  of  the  chattel  sold,  and  the  con- 
tract an  executory  conditional  one,  and  that  no  instrument 
containing  such  a  conditional  payment  could  be  called  a 
promissory  note. 

In  Purtle  v.  Heney,  decided  by  the  Supreme  Court  of 
New  Brunswick,  an  instrument  in  the  form  of  a  draft  was 
before  the  Court,  in  which  was  contained  a  proviso  that  not- 
withstanding present  delivery  no  title  should  pass  and  the 
right  of  possession  should  not  go  out  of  the  vendor  imtil 
payment. 

It  appeared  that  after  the  maturity  of  the  draft  tlie 
vendee  sold  one  of  the  chattels  for  which  it  was  given,  and 
that  afterwards  the  vendor  recovered  judgment  on  the  draft. 
In  an  action  for  wrongful  conversion  by  the  vendor  against 
the  purchaser  from  the  vendee  the  Court  held,  following  the 
cases  I  have  cited,  that  the  legal  effect  of  the  action  on  the 
draft  was  an  election  on  the  vendor's  part  to  have  the  pur- 
chase completed  and  the  property  in  the  goods  pass,  and 
that  consequently  no  action  for  wrongful  conversion  lay. 

Prescott  V.  Garland  came  before  the  same  Court  later. 
The  memorandum  in  the  document  sued  on  as  a  note  in  that 
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case  contained  something  more  than  a  mere  proviso  making 
delivery  and  payment  concurrent  acts,  but  the  judgment 
was  based  upon  the  view  that  the  sale  was  not  an  absolute 
one,  but  only  an  agreement  to  sell  upon  condition  that  the 
purchaser  should  pay  his  note  at  maturity,  the  Court  ex- 
pressing some  doubts  as  to  the  correctness  of  their  conclusion. 

It  will  be  observed  that  in  all  these  cases  the  decision 
rested  upon  the  effect  of  a  proviso  declaring  that  the  title 
ahould  remain  in  the  vendor  until  payment,  this  making  the 
trajisaction  in  the  opinion  of  the  Court  a  conditional  sale. 

The  memorandum  written  in  the  documents  before  us 
in  this  suit  contains  much  more  than  such  a  proviso.  In 
its  many  clauses  accelerating  the  sale  under  certain  circum- 
stances, giving  power  to  vendor  to  retake  possession  and 
sell,  and  that  subject  to  these  and  other  provisions  the  title 
should  remain  in  the  vendor  until  payment,  it  contains  those 
which  in  my  opinion  make  the  sale  an  absolute  one,  and 
without  any  condition  whatever. 

This  it  does  in  express  terms:  "Such  sale  or  right  to 
sell  shall  in  no  way  affect  or  limit  my  liability  for  the 
amount  hereof,  and  for  the  full  purchase  price  or  your 
right  to  sue  for  and  recover  from  me  the  amount  hereof 
and  the  said  full  purchase  price  and  interest."  And  again: 
"  Upon  such  sale  "  (meaning  a  re-sale),  "  if  any,  my  right  to 
possession  and  delivery  before  and  after  full  payment  and 
all  my  other  rights  and  claims  thereto  shall  forever  ceaae." 

Under  such  clauses,  though  delivery  was  made  impossible 
by  a  re-sale,  the  vendor's  right  of  action  for  the  price  would 
remain;  and  payment  could  not  possibly  be  conditional  upon 
delivery. 

These  cases  cited  do  not  therefore  apply  to  the  one  before 
us.  This  document  is  in  this  respect  an  unconditional  prom- 
iae  to  pay,  and  at  a  fixed  or  determinable  future  time. 

In  Watson  Mfg.  Co.  v.  Sample,  12  Man.  R.  373,  the  Su- 
preme Court  of  Manitoba  so  distinguished  a  case  before  them 
from  Sawyer  v.  Pringle,  holding  that  a  condition  in  the  note 
directing  that  the  proceeds  of  a  re-sale  were  "  to  be  applied 
upon  the  amount  impaid  of  the  purchase  price,"  was  inferen- 
tially  an  agreement  that  the  defendant  should  remain  liable 
for  the  balance  after  such  credit;  and  though  there  was  also 
in  this  note  a  proviso  that  the  property  was  not  to  pass 
until  judgment,  the  Court  held  that  an  assignee  of  the  note 
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was  entitled  to  judgment  in  an  action  on  it,  after  a  resump- 
tion by  the  vendor  of  possession  and  re-sale  by  him  of  the 
chattel. 

This  was  followed  by  Dubuc,  C.J.,  in  Abell  v.  McGuire, 
13  Man.  B.  454,  in  1901.  In  this  caae  it  was  held  that  be- 
caufie  of  an  express  agreement  permitting  vendor  to  pro- 
ceed for  the  balance  by  suit  or  otherwise,  after  re-sale,  Saw- 
yer V.  Pringle  did  not  apply,  and  judgment  was  given  for 
plaintiff  on  the  notes  sued  on. 

A  correct  statement  of  the  law  in  this  matter  would  ap- 
pear to  me  to  be,  that  though  by  the  agreement  the  title  is 
to  remain  in  the  vendor  until  the  notes  for  the  price  are 
paid,  that  does  not  necessarily  import  that  the  transaction 
ifi  a  conditional  sale,  and  if  you  find,  as  in  the  document 
before  us,  every  element  of  a  sale  and  transmission  of  owner- 
ship, despite  the  provifiion  that  the  title  is  to  remain  in  the 
payee  until  payment,  this  is  in  effect  nothing  more  than  a 
reservation  of  the  title  ad  security  for  payment,  collateral  to 
the  notes, — ^a  short  form  of  chattel  mortgage  leaving  the 
promise  of  the  maker  undisturbed. 

I  use  the  words  "  every  element  of  a  sale.'^  The  notes 
here  show  that  on  their  face  they  are  given  for  the  pur- 
chase price  of  a  Deering  binder,  "  the  machinery  or  property 
BO  sold  to  me.'^  Tayment  is  to  be  made  at  all  events,  a 
debt  absolutely  due  even  on  a  retaking  and  re-sale;  and  al- 
though the  vendor  by  his  own  act  makes  delivery  at  time  of 
payment  impossible.  And  further,  no  action  by  the  vendor 
in  pursuing  his  collateral  remedy  is  "to  limit  the  vendee's 
liability  "  for  the  purchase  price,  or  the  vendor's  "  right  to 
Bue  for  and  recover  "  from  the  vendee  "  the  amount  hereof  " 
(the  note),  and  the  said  full  purchase  price  and  interest. 

Such  language  can  leave  no  doubt  that  there  was  an  exe- 
cuted contract  of  purchase  and  sale  between  the  parties. 

In  Chicago  E.  W.  Co.  v.  Merchants  Bank,  decided  in  the 
Supreme  Court  of  the  United  States  in  1890,  136  TJ.  S.  E. 
268,  Mr.  Justice  Harlan,  giving  the  decision  of  that  Court, 
clearly  enunciates  the  law  as  I  have  above  stated  it,  closing 
with  the  remark,  '^Each  case  must  depend  upon  its  special 
circumstances." 

I  deduce  consequently  from  all  the  authorities  cited,  & 
consensus  of  opinion  that  the  documents  in  this  suit,  not- 
withstanding the  agreements  contained  therein,  are  promis- 
sory notes  and  negotiable  securities  under  the  rules  of  the 
Mercantile  law. 
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There  were  only  two  English  cases  cited  on  the  argu- 
ment, Dayies  v.  Wilkinson,  10  A.  &  E.  98,  and  Kirkwood  v. 
Smith,  [1896]   1  Q.  B.  682. 

The  first  decided  that  the  following  words  in  a  certaii^ 
paper-writing  destroyed  its  character  as  a  promissory  note 
payable  by  instalments.  The  words  referred  to  the  laat 
instalment,  and  were,  "£96  to  go  as  a  set-off  for  an  order 
of  Mr.  Seynolds  to  Mr.  Thompson  and  the  remainder  of  bis 
debt  owing  from  C.  Davies  to  him.'* 

The  only  point  raised  and  decided  in  that  case  was  as 
to  the  definiteness  of  the  sum  to  be  paid,  and  its  mode  of 
p>ayment,  and  because  the  whole  amount  was  not  to  be  paid 
in  money,  and  was  to  be  paid  under  certain  stipulations, 
the  paper  writing  was  held  not  a  promissory  note. 

It  did  not  decide  that  the  mere  fact  of  a  document  con- 
taining something  more  than  is  necessary  to  give  it  validity, 
prevents  its  having  effect  as  a  promissory  note.  That  point 
came  up  before  the  same  Court  three  years  previouHly  in 
Wise  V.  Charlton,  4  A.  &  E.  786,  and  in  it  it  is  distinctly 
decided  that  such  a  document  "  is  not  the  less  a  promissory 
note  because  it  has  an  agreement  upon  the  same  paper.'' 

In  that  case  the  words  objected  to  were,  "and  I  have 
deposited  in  his  hands  title  deeds  to  lands  purchased  from 
the  devisees  of  Mr.  Toplis  as  a  collateral  security  for  the 


same.'' 


See  also  a  decision  of  Lord  Campbell  in  1858,  Jury  v. 
Barker,  E.  B.  &  E.  469,  in  which  the  additional  words  were 
"  as  per  memorandum  of  agreement,"  and  in  which  he  held 
that  the  document  being  distinct  as  to  the  sum,  and  as  to 
the  time  when  it  should  be  paid,  the  addition  did  not  neces- 
sarily intimate  any  condition  or  anything  ambiguous. 

Yates  V.  Evans,  66  L.  T.  N.  S.  532,  decided  in  1892  by 
Hawkins  and  Wills,  JJ.,  as  approved  of  and  followed  by 
Kirkwood  v.  Carroll,  hereafter  referred  to,  is  an  express 
authority  that  an  agreement  in  a  note  which  does  not  qualify 
its  terms  does  not  destroy  its  character  as  a  negotiable  in- 
strument. The  case  of  Davies  v.  Wilkinson  does  not  there- 
fore apply  here. 

The  other  case  cited,  Kirkwood  v.  Smith,  was  decided  by 
Lord  Russell  in  1896.  He  took  the  view  that  s.  83  of  the 
Bills  of  Exchange  Act  (our  s.  62),  which  provides  that  a  note 
is  not  invalid  by  reason  only  that  it  contains  also  a  pledge 
of  collateral  security  with  authority  to  sell  or  dispose  thereof, 
imported  that  if  the  document  contains  something  more  than 
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is  in  this  section  referred  to  it  would  not  be  valid  as  a  prom- 
iBsory  note.  This  decision  he  gives  as  he  says  "  not  without 
some  doubt." 

Counsel  before  us  were  apparently  unaware  that  four 
years  ago,  in  Kirkwood  v.  Carroll  [1903]  1  K.  B.  531,  the 
Court  of  Appeal,  presided  over  by  Lord  Halsbury,  expressly 
overruled  KirkwVxxi  v.  Smith,  having  the  same  form  of 
note  before  it  as  Lord  Russell  had  before  him. 

In  this  latter  suit  it  is  material  to  note  that  one  of  the 
grounds  of  the  decision  of  the  Court  of  Appeal  was  that 
s.  82  referred  to  could  not  be  treated  as  exclusive,  as  the 
Bills  of  Exchange  Act  (our  s.  8  of  the  Amending  Ace  of 
1891)  enacts  that  the  rules  of  the  common  law  are  to  con- 
tinue to  apply  to  bills  of  exchange  and  promissory  notes. 

We  are  therefore  thrown  back  upon  the  rules  of  the 
common  law  where  not  inconsistent  with  the  express  pro- 
visions of  the  Act. 

In  Byles  on  Bills,  15th  ed.,  p.  13,  the  law  is  thus  stated: 
^^  A  promissory  note  is  not  the  less  a  note  because  it  contains 
a  recital  that  the  maker  has  deposited  title  deeds  with  the 
payee  as  a  collateral  security^  or  a  pledge  of  collateral  se- 
curity with  power  to  sell,  or  because  it  refers  to  an  agree- 
ment, where  it  does  not  appear  that  the  agreement  qualifies 
the  note." 

The  authorities  I  have  quoted  fully  support  this  text, 
and  in  this  instance  the  rule  of  the  common  law  is  merely 
codified  in  the  statute. 

We  are  accordingly  in  this  position,  if  the  memorandum 
we  are  considering  is  "  a  pledge  of  collateral  security  with 
authority  to  sell  or  dispose  thereof,"  and  the  document 
sued  on  here  contains  all  the  other  necessary  requisites 
of  a  negotiable  instrument,  it  is  a  good  promissory  note. 

If  I  am  right  in  holding  as  I  have  done  that  it  is  such 
a  pledge  and  collateral  security,  construing  this  document 
as  it  is  written  and  evidently  intended,  no  difficulty  arises 
on  that  branch  of  the  question,  and  on  the  pother  it  appears 
to  me  that  it  has  all  the  essentials  of  a  promissory  note. 
There  is  no  writing  in  it  to  qualify  the  promise  to  pay  a 
certain  amount;  it  is  equally  distinct  as  to  the  time  when  this 
amount  is  to  be  paid,  and  there  is  a  positive  unconditional 
promise  to  pay,  no  matter  what,  if  any,  action  may  be  taken 
concerning  this  collateral.  It  is  made  by  one  person,  payable 
to  another  and  signed  by  the  maker.     There  is  notliing  that 
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1  can  see  to  prevent  this  document  operating  as  a  promise 
sory  note. 

Storm  V.  Stirling,  3  E.  &  B.  832,  though  not  deciding  this 
point,  may  be  read  as  containing  the  views  of  Lord  Camp- 
bell upon  a  somewhat  similar  memorandum  in  a  promi/ssory 
nolo. 

It  may  be  suggested  that  because  this  memorandum  con- 
taiiiB  an  agreement  that  in  the  event  of  a  re-sale  the  amount 
of  the  proceeds  thereof  (after  deducting  certain  charges)  is 
to  be  applied  on  account  of  the  amount  of  the  purchase  price, 
ssxd  that  the  vendee  is  to  receive  credit  therefor,  its  char- 
acter as  a  negotiable  instrument  is  affected. 

This  does  not  appear  to  me  to  be  more  than  the  law 
would  have  implied,  viz.,  that  if  there  is  anything  realized 
on  a  collateral  given  expressly  to  secure  the  amount  of  a 
note,  credit  must  be  given  on  it  for  the  amount  so  received. 

Because  it  is  so  expressly  agreed  cannot  niake  the  pay- 
ment conditional,  any  more  than  if  it  were  not  there.  It 
only  makes  clear  that  the  maker  is  entitled  to  a  credit  which 
as  between  him  and  the  payee  he  can  l^ally  claim.  See 
Watson  Mfg.  Co.  v.  Sample,  and  Abell  v.  Mi^ire,  before  re- 
ferred to. 

We  are  not  in  this  case  dealing  with  a  suit  by  an  endorsee, 
but  even  if  we  were,  notice  to  him  of  any  such  payment 
would  carry  an  equity  on  the  note  into  his  hands. 

Such  an  explicit  statement  is  for  the  benefit  of  the  maker, 
and  would,  I  conceive,  be  a  notice  to  all  subsequent  holders. 
See  Glasscock  v.  Balls,  24  Q.  B.  D.  13.  It  would  not  de- 
troy  its  negotiability  as  is  decided  in  the  Manitoba  cases 
I  have  referred  to;  the  only  question  would  be  how  far  such 
credits  bound  subsequent  holders  for  value. 

For  these  reasons  I  am  of  opinion  that  the  documents 
sued  on  in  this  case  are  promissory  notes,  and  also  because 
if  this  memorandum  be  not  in  the  nature  of  a  pledge  of 
collateral  security,  and  i»  only  as  Hawkins,  J.,  in  Yates  v. 
Evans,  describes  a  similar  paper,  an  agreement  absolutely 
compatible  with  and  independent  of  the  note,  which  does 
not  qualify  its  terms  in  any  way,  the  document  before  us 
is,  if  otherwise  complete,  a  valid  promissory  note,  though  this 
memorandum  is  also  contained  in  it.  See  Wise  v.  Charlton, 
Yates  V.  Evans,  Kirkwood  v.  Carroll. 

To  me  it  would  appear  as  if  this  memorandum  had  been 
purposely  framed  to  meet  these  authorities,  so  distinctly 
does  it  negative  any  alteration  or  qualification  of  the  obli- 
gation created  by  the  note. 
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That  the  judgment  mtist  stand  good  also  on  the  count 
for  accounts  stated  is,  I  think,  unquestionable.  We  heard 
much  argument  on  the  point,  but  most  of  the  cases  cited 
are  not  applicable  to  the  case  before  us. 

In  considering  this  point  I  will  suppose  that  this  docu- 
ment is  not  a  note. 

We  have  however  before  ub  an  agreement  signed  by  the 
parties  agreeing  to  pay  a  specific  price  for  specific  articles 
"bottomed,"  as  the  word  is  used  in  Clark  v.  Webb,  1  C.  M. 
&  R.  29,  "on  a  previous  transaction  between  the  parties." 
It  is  a  debt,  as  I  have  before  shewn,  payable  on  no  contin- 
gency, and  at  a  future  determinable  period  of  time.  Such 
futurity  of  payment  (though  argued  otherwise)  does  not 
prevent  recovery  on  this  count.  It  is  now  well  settled  that 
debts  due,  but  not  payable,  may  be  taken  into  account  in 
making  an  account  stated.  In  Wheatley  v.  Williams,  1  M. 
&  W.  533,  a  document  held  not  to  be  a  note  was  held  ad- 
missible in  evidence  on  account  stated,  though  in  it  was  a 
promise  to  pay  in  twto  years.  Irving  v.  Veitch,  7  L.  J.  Ex. 
25,  decided  the  same  thing.  In  that  case  also  the  promise 
to  pay  was  in  the  future.  Fryer  v.  Roe,  12  C.  B.  437,  de- 
cided that  a  so  called  promissory  note,  payable  five  years 
after  date,  was  admissible  as  evidence  of  an  account  stated; 
and  in  Davies  v.  Wilkinson,  before  cited,  the  paper  held  not 
to  be  a  note  but  payable  by  instalments,  was  admitted  as 
such  evidence.  Lord  Denman  saying  "  that  when  one  person 
says  to  another.  '  I  promise  to  pay  you  £100,'  that  premise 
may  be  taken  to  amount  to  this,  '  We  have  settled  our  ac^ 
counts  and  I  find  myself  indebted  to  you  in  that  sum.'" 
This  paper  (referring  to  the  one  before  him)  may  therefore 
be  clearly  evidence  of  the  settlement  of  an  account." 

"  The  Court  must  adhere  to  the  facts,"  as  Pollock,  C.B., 
says  in  Lemere  v.  Elliott,  30  L.  J.  Ex.  350,  in  determining 
whether  this  count  will  lie  or  not.  The  facts  here  shew  a 
previous  transaction  between  the  same  parties,  an  agreement 
to  purchase  for  a  price,  a  simple  debt  between  the  parties, 
an  agreement  in  writing  to  pay  unconditionally.  It  cannot 
be  successfully  contended  that  such  an  agreement  is  not  evi- 
dence of  an  account  stated,  no  matter  when  it  may  be  jjay- 
able.  I  would  also  refer  to  Ashby  v.  Ashby,  3  M.  &  P.  186, 
where  an  acknowledgment  to  a  third  person  was  held  suffi- 
cient evidence  on  account  stated.  There  was  evidence  of 
such  an  acknowledgment  in  this  case. 
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It  was  urged  that  there  should  be  a  new  trial  because 
the  issue  on  each  count  was  not  severally  left  to  the  jury. 

I  do  not  think  so,  for  two  reasons.  First,  the  only  tust 
terial  issue  was  left  them,  viz.,  whether  defendant  signed 
these  notes  or  not;  Powell  v.  Sonnett,  1  Bligh  N.  R.  552; 
The  King  v.  Johnson,  5  Ad.  &  El.  488. 

When  the  jury  found  that  he  had,  the  verdict  must  neces- 
sarily go  for  the  plaintiffs,  either  on  the  count  describing 
these  documents  as  promissory  notes  or  on  the  count  for  an 
account  stated,  using  them  as  evidence  of  the  admission  of 
a  debt.  Whatever  the  verdict  on  the  count  for  goods  3old 
and  delivered  or  on  the  special  count  might  be,  that  could 
only  affect  the  question  of  costs.  Parke,  B.,  in  Moseley  v. 
Reade,  10  Jur.  18,  disposes  of  this  contention.  He  said  on  a 
similar  application:  ^^  But  the  defendant's  counsel  did  not 
insist  at  the  trial  that  each  count  should  be  put  separately  to 
the  jury.  He  ought  to  have  done  this,  and  as  the  plaintiflE  is 
clearly  entitled  to  a  verdict  on  this  first  count,  the  granting 
a  new  trial  in  this  case  becomes  a  mere  question  of  costs 
and  there  is  no  injustice  in  refusing  a  rule  imder  such  cir- 
cumstances.^' 

On  the  last  point  in  the  rule  asking  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  evidence, 
I  adhere  to  the  opinion  expressed  by  the  full  Bench,  on  the 
argument  that  the  evidence  appeared  to  be  so  contradictory 
that  a  finding  either  way  could  not  be  held  such  that  a 
jury,  viewing  the  whole  of  the  evidence  reasonably,  could 
not  properly  find. 

The  Rule  must  be  refused  with  costs. 


NOVA  SCOTIA. 

Russell,  J.  May  10th,  1907. 

McFATRIDGE  v.  MARCUS. 

Debtor  and  Creditor  —  Committal  for  Fraud  —  Assignment, 

Motion  for  an  order  in  the  nature  of  a  habeas  corpus 
for  the  release  of  defendant,  a  prisoner  confined  in  jail  for 
fraud  under  the  order  of  a  commissioner  under  the  Collec- 
tion Act. 

W.  CHeam,  and  J.  P.  Foley,  for  defendant. 

T.  R.  Robertson  and  Jas.  Terrell,  for  plaintiff. 
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Russell,  J.: — I  think  that  the  case  of  Reg.  v.  Fry,  19 
Cox  C.  C.  135,  is  a  complete  answer  to  the  objections  taken 
in  this  case  arising  out  of  the  fact  that  the  two  investigations 
were  dealt  with  together.  In  that  case  the  same  thing  sub- 
stantially occurred  that  has  occurred  in  this  case.  Affidavits 
were  there  received  such  as  have  been  received  here,  and 
for  the  same  purpose,  and  the  distinction  there  drawn  be- 
tween the  adjudication  as  to  guilt  or  innocence  and  deliber- 
ation as  to  the  term  of  imprisonment  to  be  awarded  is 
equally  applicable  here. 

The  condition  that  an  assignment  must  be  executed  be- 
fore discharge  is  against  the  prisoner.  Its  omission  cannot 
prejudice  him  in  any  way  so  far  as  I  can  see. 

The  amount  that  he  must  pay  is  indicated  with  certainty 
by  reference  to  the  order  for  arrest. 

I  therefore  think  that  there  is  no  case  made  out  for  his 
release. 


NOVA  SCOTIA. 

Russell,  J.  August  31st,  1907. 

REX  V.  REID. 

Criminal  Law  —  Habeas  Corpus  —  Assault  —  Firearms  — 
Procedure  —  Irregularity  —  Stipendiary  Magistrate. 

Application  for  a  writ  of  habeas  corpus. 

W.  J.  OfHeam,  in  support  of  application. 
J.  A.  Knight,  contra. 

Russell.  J.  (in  Chambers): — The  defendant  was  tried 
before  the  learned  Stipendiary  Magistrate  of  Halifax  couniy 
on  two  charges,  one  of  assault  and  one  of  pointing  a  firearm 
at  the  complainant.  Both  charges  were  tried  before  any  de- 
cision was  given  on  either  of  them,  and  the  magistrate  then 
proceeded  to  convict  defendant  for  the  assault  and  acquit 
him  on  the  second  charge.  It  is  contended  that  this  is  il- 
legal under  the  decisions  in  Queen  v.  McBemey,  3  Can.  C.  C. 
339,  and  Queen  v.  Burke,  8  Can.  C.  C.  14,  both  of  them 
decisions  of  the  Supreme  Court  of  Nova  Scotia  and  binding 
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upon  me.  The  cases  referred  to  seem  to  establish  that  it 
is  illegal  to  proceed  in  such  a  manner  and  that  a  conviction 
for  the  offence  first  tried^  which  is  not  made  until  after  fhe 
magistrate  has  heard  the  evidence  on  another  similar  charge, 
is  necessarily  bad  and  must  be  quashed,  without  inquiring 
into  the  question  whether  the  magistrate  was  or  was  not  in 
fact  influenced  by  the  evidence  on  the  second  trial.  The 
English  cases  do  not  seem  to  go  quite  so  far.  In  Beg.  v. 
Fry,  19  Cox  C.  G.  135,  the  magistrates  were  allowed  to  shew 
that  they  had  not  in  fact  been  influenced  by  the  evidence  in 
the  second  case  and  that  they  had  been  unanimously  in 
favour  of  convicting  at  the  close  of  the  first  case.  In  the 
previous  English  case  of  Hamilton  v.  Walker,  67  L.  J.  M.  C. 
135,  which  is  cited  in  the  Queen  v.  McBemey,  it  seems  from 
the  report  of  Reg.  v.  Fry  in  19  Cox  that  Pollock,  B.,  had 
said:  '^  I  do  not  go  so  far  as  to  say  that  the  justices  might 
not  reserve  their  judgment  after  hearing  the  evidence  (on 
the  first  case.)  Here  there  is  nothing  to  shew  that  the 
justices  in  acting  on  each  information  proceeded  on  the  evi- 
dence applicable  solely  to  that  information.'^  The  inference 
is  that  if  there  were  anything  to  shew  that  the  justices  pro- 
ceeded on  the  evidence  solely  applicable  to  the  information 
on  which  the  defendant  was  committed,  the  conviction  would 
be  good  notwithstanding  the  objectionable  manner  of  pro- 
ceeding. In  the  present  case  there  is  no  affidavit  from  the 
magistrate,  but  application  being  made  for  leave  to  file  one, 
defendant's  counsel  conceded  that  the  case  should  be  dealt 
with  as  if  an  affidavit  jiad  been  made  by  the  magistrate  to 
the  effect  that  he  had  not  been  influenced  in  deciding  the 
first  case  by  any  evidence  taken  on  the  second  charge.  It 
was  also  stated  by  Mr.  Knight,  in  opposition  to  the  prisoners' 
application,  that  all  the  evidence  applicable  to  both  cases 
had  been  taken  on  the  trial  of  the  first  charge  and  that 
nothing  was  added  on  the  second  trial  that  could  influence 
the  magistrate  in  deciding  the  case  first  tried.  IThe  evidence 
is  before  me  in  the  form  of  a  brief  note  from  which  it  appears 
that  the  defence  offered  no  evidence  at  all.  The  magistrate 
could  not  have  done  otherwise  imder  the  circumstances  than 
find  the  defendant  guilty.  It  seems  to  me  it  would  be  going 
a  long  way  to  say  that  there  was  any  miscarriage  of  justice 
simply  because  on  the  trial  of  the  second  charge  the  defend- 
ant had  been  called  as  a  witness  and  cross-examined.  It  is 
only  from  the  statement  of  comnsel  that  I  learn  that  this 
occurred.    It  is  not  so  stated  in  the  affidavits,  and  I  have  not 
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the  record  in  the  second  case  before  me.  I  am  not  to  assume 
that  the  defendants  statement  would  prejudice  his  case  with 
l^e  magistrate^  although  it  is  quite  conceivable  that  it  would 
do  80.  I  think  that  under  the  English  decisions  I  am  justi- 
fied in  holding  that  where  the  offence  was  clearly  proyed  and 
no  evidence  was  offered  in  exculpation^  I  am  not  bound  to 
hold  the  conviction  bad  on  account  of  the  irregularity  in 
trying  both  cases  together  simply  because  of  the  shadowy 
possibility  that  the  judgment  of  the  magistrate  may  have 
been  influenced  against  the  prisoner  by  his  examination  in 
his  own  defence  on  the  second  charge^  and  his  cross-examina- 
tion oy  the  counsel  for  the  prosecution. 

The  objection  that  the  requisite  question  was  not  put 
to  the  defendant  in  order  to  acquire  jurisdiction  to  deal 
summatiiy  with  the  case  must  also  fail.  The  magistrate 
asked  him  whether  he  "consented  that  the  charge  should 
be  tried  by  him  or  should  be  sent  for  trial  by  jury  at  the 
next  ensuing  sittings  of  the  Supreme  Court  of  Criiuinal 
Jurisdiction  at  Halnax."  This  is  all  that  the  statute  re- 
quires. There  is  nothing  in  the  statute  that  I  can  find  re- 
quiring the  date  of  the  sittings  to  be  mentioned.  No  deci- 
sion binding  on  me  was  cited  to  the  effect  that  the  date  must 
be  named  and  I  am  not  aware  of  any  such  decision.  If  the 
date  is  fixed  by  law,  the  prisoner  in  theory  knows  it  as  well 
as  the  magistrate.  If  it  is  not  fixed  by  law,  I  see  no  good 
reason  why  the  magistrate  should  be  required  to  know 
it.  He  is  simply,  as  I  read  the  statute,  to  determine  in  his 
own  mind  at  which  court  it  is  "  probable  that  the  case  can 
be  soonest  tried  ^*  with  a  jury,  and  name  that  court  to  the 
prisoner.  There  is  only  one  such  court  in  this  province  and 
it  is  therefore  impossible  for  him  to  go  wrong  here.  The 
statute  must,  I  think,  have  been  intended  for  cases  in  which 
there  might  be  more  than  one  court  having  jurisdiction. 

The  objection  is  also  taken  that  the  warrant  of  commit- 
ment does  not  state  that  the  defendant  was  charged  with  the 
offence  of  which  he  was  convicted.  This  is  a  question  of 
syntax  and  I  find  no  difficulty  whatever  in  correcting  the 
statement  that  the  defendant  was  charged  with  the  sub- 
sequent breach  of  the  statute  in  which  the  nature  and  terms 
of  the  charge  are  set  out. 

The  result  is  that  the  application  for  discharge  is  dis- 
missed. 
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NEW  BBUHSWICE. 

October  18th,  1907, 

supreme  court  in  equity. 

DUNN  ET  AL.  V.  DUNN  et  al. 

Partnership  Lands — Dower, 

J.  H.  Barry,  K.C.,  for  plaintiff. 
A.  P.  Bamhill,  K.C.,  for  defendants. 

Barker,  J.: — ^This  suit  was  brought  for  the  partition 
of  certain  lands  conveyed  to  the  plaintiffs  Qeoige  B.  Dunn 
and  his  brother  Elbridge  6.  D\mn,  junior,  by  Nathaniel  and 
Edward  L.  Jewett,  by  deed  dated  June  5th,  1891.  The  lands 
in  question  were  purchased  by  Elbridge  G.  Dunn,  senior,  the 
father  of  George  and  Elbridge,  junior,  and  given  to  them. 
They  were  at  that  time  carrying  on  a  lumber  business  at 
Ashland  in  the  State  of  Maine,  under  the  name  of  "  Dunn 
Brothers.'^  At  the  heai*ing  an  order  was  made  by  consent 
for  the  sale  of  the  property,  reserving  the  question  aa  to 
the  right  of  dower  claimed  by  the  defendant  Louise  G.  Dunn, 
who  is  the  widow  of  Elbridge  Dunn,  junior.  The  property 
has  been  sold  and  there  is  now  a  fund  of  $7,423.71  in  Court 
for  distribution.  Previous  to  the  conveyance  of  this  prop- 
erty George  and  Elbridge  had  not  carried  on  business  in  the 
province,  but  after  their  father  gave  them  this  mill  pro|^- 
erty  they  seem  to  have  extended  their  business  to  St.  John, 
and  they  used  this  property  for  the  purpose  of  their  part- 
nership business.  There  was  never  any  agreement  that  it 
should  become  partnership  property,  and  it  has  never  been 
entered  in  the  firm's  books  as  a  partnership  asset.  Beyond 
using  it  in  the  way  I  have  mentioned  it  was  never  treated  in 
any  way  by  the  firm  as  partnership  property.  When  the 
conveyance  was  made  George  Dunn  was  married  and  his  wife 
is  a  party  to  this  suit,  claiming  an  inchoate  right  of  dower 
if  the  claim  of  Mrs.  Elbridge  Dunn  is  sustained.  Elbridge 
Donn  died  in  January,  1904.  He  had  been  married  twice, 
first  in  1893  and  second  in  1903,  and  his  widow,  the  defend- 
ant Louise  G.  Dunn,  claims  dower  in  this  property.  I  think 
both  of  these  claims  should  be  sustained.    The  principles  by 
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which  real  property  owned  by  partners  as  part  of  the  part- 
nership assets  becomes  converted  into  personalty,  as  an  inci- 
dent of  the  partnership,  are  fully  stated  in  re  Cushing's 
Estate,  1  N.  B.  Eq.  102,  and  the  authorities  are  there  col- 
lected. This  property  was  a  gift  by  a  father  to  his  two 
sons,  not  upon  any  conditions,  and  so  far  as  the  evidence 
goes  not  with  any  intention  of  its  being  in  any  way  absorbed 
into  the  partnership  assets.  Th6ugh  they  have  since  used  it 
in  carrying  on  their  partnership  business,  they  have  done 
nothing  to  indicate  any  intention,  and  in  fact  have  never 
had  any  intention,  of  altering  in  any  way  the  tenancy  in 
common  created  by  the  conveyance  made  to  carry  out  iiie 
gift  of  their  father. 

Kowley  v.  Adams,  7  Bea.  548. 

There  is  no  distinction  I  think  betwieen  the  case  of  El- 
bridge  Dunnes  widow  and  that  of  the  plaintiff  Lucinda  Dunn, 
George  Dunn's  wife,  as  to  the  grounds  upon  which  their 
claims  rest.  The  only  circumstance  upon  which  any  dis- 
tinction can  be  suggested  is  the  rebuilding  of  the  mill.  It 
appears  that  some  fourteen  years  ago  prior  to  Elbridge 
Dunnes  second  marriage,  the  mill  which  was  on  this  property 
at  the  time  of  its  conveyance  was  destroyed  by  fire.  So  much 
of  the  insurance  money  as  was  required  for  the  purpose  was 
used  in  rebuilding.  This  insurance  money  was  no  more 
partnership  money  than  the  building  which  it  represented, 
and  it  in  fact  was  never  treated  in  any  other  way.  Tor  con- 
venience sake  it  was  credited  in  the  books  by  Dunn  Bros, 
to  a  special  account  called  "  Lumber  Account,''  and  as  it  was 
used  it  was  changed  to  a  new  account  called  the  "  New  Mill 
Account."  It  was  a  mere  matter  of  convenience  that  these 
two  accounts  were  kept  in  the  firm's  books,  and  in  my  opin- 
ion it  did  not  indicate  any  intention  to  vary  the  quality  of 
the  property  in  any  way. 

I  assess  the  value  of  Louise  C.  Dunn's  dower  at  $ 

That  sum  will  be  paid  her  out  of  half  of  the  fund.  The  bal- 
ance of  this  half  will  be  divided  equally  between  the  defend- 
ants Marjorie  Dunn  and  Myrtle  Hooper  Dunn,  and  the  other 
half  will  be  paid  to  the  plaintiff  George  B.  Dunn,  he  and  his 
wife  having  arranged  between  themselves  as  to  the  value  of 
her  inchoate  right  of  dower. 
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NEW  BEUHSWIGK. 

supreme  court  in  equity. 

October  18th,  1907. 

RANDOLPH  ET  AL.,  V.  RANDOLPH  et  al. 

Landlord  and  Tenant — Reimiatemeni  of  Demised  Premises 
— Act  H  Geo,  III.,  c.  Sfi — Assignment  for  Benefit  of 
Creditors — Lumber  Liens. 

J.  H.  Barry,  K.C,  for  plaintiifs. 

A.  ().  Karle,  K.C,  for  defendant  McKean. 

A.  S.  White,  K.C,  and  A.  P.  Banihill,  K.C.  for  de- 
fendant Moore. 

A.  L  Truenian,  K.C,  and  W.  H.  Truonian,  for  defendant 
Thompson. 

J.  W.  ^IcCready,  for  Peoples   Bank. 

Barker,  J.: — Richard  A.  Estev  wa^^  a  mill  owner  and 
lumberman,  carrying  on  business  at  Fredericton.  In  the 
year  1903  he  made  three  luml)er  contracts,  one  with  the 
defendant  George  McKean,  another  with  the  defendant 
John  F.  Moore,  and  a  third  with  the  defendant  Randolph 
for  the  benefit  of  the  Peoples  Bank  of  Fredericton.  From 
all  of  these  he  received  largi*  advances  for  his  lumber  oper- 
ations for  the  winter  of  1903-4,  for  which  each  claims  a  lien 
on  the  lumber  or  proceeds  of  it.  His  mill  and  the  premises 
connected  with  it  he  held  as  lessee  under  the  defendant  F. 
P.  Thompson.  In  May,  1904,  he  made  an  assignment  for 
the  benefit  of  creditors  under  the  provisions  of  the  Act 
respecting  assignments  and  preferences  by  insolvent  persons, 
to  the  four  defendants  I  have  named  (Randolph,  McKean, 
Moore  and  Thompson),  who  were  selected  as  trustees  at  a 
meeting  of  creditors.  They  entered  into  possession  of  the 
mill  and  by  direction  of  the  creditors  they  proceeded  to  real- 
ize the  estate  and  they  have  disposed  of  it  all  and  have  the 
proceeds  now  in  hand  for  distribution.  Sometime  after  the 
assignment  had  been  mad-o  in  January,  190G,  I  think,  but 
the  precise  date  i^;  immaterial,  the  mill  was  destroyed  by 
fire  and  the  machinery  was  injured.     The  assignees  had  an 
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Insurance  on  the  machinery,  and  they  collected  the  insurance 
money,  and  this  forms  a  part  of  the  fund  held  for  dii- 
tribution.  Thompson,  the  landlord,  claims  a  right  to  have 
this  insurance  money  appropriated  in  reinstating  the  mill. 
Estey^s  total  liabilities  amount  to  about  $135,000,  and  as 
this  amount  is  considerably  in  excess  of  the  realized  assets  a 
question  has  arisen  between  the  secured  and  unsecured  credi- 
tors and  to  some  extent  between  the  secured  creditors  them- 
selves, as  to  whether  these  alleged  claims  are  enforceable 
against  the  fund  and  if  so  to  what  extent.  As  the  Thompson 
claim  differs  from  the  others  it  will  be  convenient  to  dispose 
of  that  first. 

THOMPSON  CLAIM. 

The  lease  in  question  is  dated  November  1st,  1892;  it 
runs  for  21  years  on  an  annual  rental  of  $450,  payable  in 
quarterly  payments.  The  rent  was  all  paid  by  Estey  previous 
to  the  assignment,  and  since  the  trustees  have  been  in  pos- 
session they  have  paid  the  rent  out  of  trust  funds  up  to  1st 
May  last.  They  are  still  in  possession.  The  lease  contains 
a  covenant  by  the  lessee  to  pay  all  rates  and  taxes  on  the 
property  and  a  covenant  that  he  will  during  the  term  at 
his  own  cost  erect  upon  the  land  demised  permanent  im- 
provements in  the  way  of  wharves  and  water  fronts  costing 
not  less  than  $2,000.  The  lease  also  contains  an  option 
for  the  purchase  of  the  property  for  the  sum  of  $7,800  at 
any  time  during  the  term.  There  is  no  covenant  in  the 
lease  either  on  the  part  of  the  lessor  or  lessee  to  insure, 
but  there  are  two  covenants  upon  which  the  lessor  relies  as 
giving  him  an  equitable  interest  in  the  insurance  money. 
They  are  as  follows: 

'^And  the  said  Kichard  A.  Estey  for  himself,  his  executors, 
etc.,  covenants  and  agrees  to  and  with  the  said  Frederick  P. 
Thompson,  his  heirs  and  assigns,  that  none  of  the  mill  prop- 
erty or  machinery,  including  boiler  and  engine  owned  and 
controlled  by  the  said  Richard  A.  Estey,  shall  be  removed 
from  the  lands  and  premises  hereby  demised  at  any  time 
durmg  the  continuance  of  this  lease  without  the  written  con- 
sent of  the  said  Frederick  P.  Thompson,  his  heirs  and  as- 
signs, first  being  had  and  received  therefor,  and  if  at  any 
time  during  the  continuance  of  this  demise,  any  of  the 
agreements  or  covenants  herein  contained  to  be  done  and 
performed  by  the  said  Eichard  A.  Estey,  his  executors,  ad- 
ministrators and  assig^ns,  shall  bo  broken  or  unfulfilled,  then 
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the  said  mill  property  and  machinery,  including  boiler 
and  engine,  shall  be  held  by  the  said  Thompson  as  a  lien 
for  the  due  performance  of  every  and  all  such  agreements 
or  ooyenantSy  and  for  any  damage  sustained  by  the  breach 
thereof. 

^'  And  it  is  also  hereby  further  covenanted  and  agreed  by 
and  between  the  parties  hereto  that  he,  the  said  Estey^ 
etc.,  shall  yield  and  give  up  quiet  and  peaceable  possession 
of  the  premises  hereby  demised  to  the  said  Thompson,  etc., 
and  all  of  such  buildings  and  erections  which  may  hereafter 
be  put  upon  the  said  premises  by  the  said  Estey,  etc.,  at  the 
expiration  of  this  lease,  and  that  all  buildings  which  may  be 
put  thereon  and  all  erections,  constructions  and  improve- 
ments hereafter  made  by  the  said  Estey,  etc.,  including  the 
permanent  improvements  hereinbefore  mentioned,  shall  im- 
mediately, upon  the  expiration  of  this  lease,  become  the 
absolute  property  of  the  said  Thompson,  etc.,  and  shall  not 
be  removable  by  the  said  Estey,  etc.,  and  the  said  Estey,  etc., 
also  agrees  to  leave  the  buildings  on  said  premises  in  as 
good  repair  as  they  now  are,  and  to  make  good  any  damage 
or  injury  to  the  buildings  or  property  aforesaid  occasioned 
by  the  removal  therefrom  of  the  machinery  and  other  prop- 
erty which  may  be  lawfully  removed  by  the  said  Estey,  etc., 
at  the*  expiration  of  this  lease.'' 

At  the  fire  on  the  20th  January,  the  mill  building  and 
mill  machinery  were  totally  destroyed,  and  the  boilers  and 
their  connections  and  the  engine  and  its  connections  were 
damaged.  There  was  no  insurance  upon  the  mill  buildings, 
but  the  machinery  boilers  and  engine,  with  their  connections, 
were  insured  in  the  names  of  the  trustees  of  Estey.  They 
received  in  settlement  of  the  loss  of  the  machinery  $6,500, 
and  $500  for  damages  to  the  engine  and  boilers.  Estey 
had  occupied  the  premises  for  some  years  previous  to  the 
date  of  this  lease,  and  he  estimates  the  value  of  the  buildings 
on  the  property  when  he  took  the  lease  at  $1,500.  He  after- 
wards built  a  wharf  and  some  additions  to  the  mill  buildings 
which  according  to  his  evidence  cost  the  $2,000  agreed  by 
him  to  be  expended  in  permanent  improvements.  The  wharf 
was  subsequently  injured  to  the  extent  of  some  $200  b^  the 
ice  and  has  not  been  repaired.  Mr.  Thompson  claims  that 
by  reason  of  breaches  of  covenants  in  the  lease  he  has  been 
damnified  in  the  sum  of  $7,000  and  upwards,  which  he  makes 
up  as  follows:  $3,500  necessary  to  replace  the  buildings  and 
improvements  on   the   premises   at  the   date   of  the  lease; 
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$1,500  necessary  to  be  expended  in  replacing  the  improve- 
ments put  on  by  Estey  after  the  lease  was  made  over,  and 
above  $500  spent  on  the  wharf,  and  $2,000  necessary  to  be 
expended   in   performance   of   p]stey's   covenant.      x\nd   he 
claims  not  only  to  have  a  special  charge  upon  the  insurance 
money  to  replace  the  buildings  and  make  good  the  coven- 
ants, but  also  a  right  to  rank  for  his  damages  as  a  creditotr 
against  the  geneial  assets  of  the  estate.    It  is  immaterial  for 
present  purposes  whether  these  figures  are  accurate  or  not. 
I  only  mention  the  claim  to  point  out  that  it  has  reference 
solely  and  under  the  covenants, — it  could  only  have  reference 
to  the  buildings  and  improvements  which  were  all  destroyed 
by  the  fire  and  on  which  there  was  no  insurance  at  all.    The 
claim  put  forward  is  based  on  two  grounds.     In  the  first 
place  it  is  said  that  sec.  83  of  the  Imperial  Act,  14  Geo. 
III.  c.  78,  is  in  force  in  this  province,  and  that  by  it  Thomp- 
son as  landlord  has  a  right  to  have  this  insurance  money 
used  to  rebuild  the  buildings.     And  in  the  second  place  it 
is  contended  that  the  landlord  has  an  equity  as  against  hl8 
tenant  attacliing  to  these  funds,  which  entitles  him  to  have 
them  expended  in  making  good  his  covenants  in  the  lease 
irrespective  altogether  of  the  rights  of  other  (?reditors.     1 
should  require  str#nger  reasons  than  any  which  I  have  heara 
to  convince  me  that  this  section  83  is  in  force  in  this  pro- 
vince.    It  was  never  considered  in  force  either  in  Ireland  or 
Scotland,  and  its  general  application  to  England,  as  held  by 
the  Lord  Chancellor  in  Ex  parte  Gorely,  10  Jur.  N.  S.  1085, 
h&45  been  questioned  by  no  less  an  authority  than  Lord  Wat- 
son in  The  Westminster  Fire  Office  v.  Glasgow,  etc.,  Society, 
13  A.  C,  at  page  716.    It  is,  however,  unnecessary  to  decTSe 
that  point  because  for  reasons  which  I  shall  state  I  think 
the  claimant's  contention  could  not  be  sustained  if  the  stat- 
ute were  in  force  here.     The  section  in  questio^  refers  only 
to  the  insurance  monevs  realized  from  insurance  on  houses 
or  other  buildings,  and  there  is  no  such  fund  here.   The  lease 
provides  that  at  the  expiration  of  the  term  all  the  buildings 
and  permanent  improvements  made  under  the  special  coven- 
ant for  that  purpose  shall  become  the  absolute  property  of 
the  lessor,  but  this  had  no  reference  to  the  machinerv.    Thai 
was  to  be  removed  at  the  expiration  of  the  lease,  subject 
to  all  damages  incurred  in  its  removal.    The  claim  as  I  have 
pointed  out  is  altogether  for  the  loss  of  buildings  which  were 
originally  the  property  of  tlie  lessor,  or  which  by  the  terras  of 
the  lease  are  to  become  his  when  the  tenancv  came  to  an 
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end.  Engines,  boilers  and  machinery  cannot  well  be  said  to 
come  under  the  description  of  buildings  or  houses,  especially 
where  by  the  terms  of  the  lease  they  are  removable  and  are 
not  the  landlord's  property  at  all:  Ex  parte  Gorley  above 
cited.  The  second  answer  to  the  claim  as  based  on  this  sec- 
tion 83  is  that  in  order  to  obtain  the  advantage  which  it 
gives  to  landlords,  notice  must  clearly  be  given  to  the  insur- 
ance company  before  the  money  has  been  paid  over  to  ihe 
assured.  The  company  is  the  party  upon  whom  the  section 
casts  the  duty  of  rebuilding  with  the  insurance  money,  and 
where  without  the  notice  which  the  section  requires  the 
money  has  passed  out  of  the  insurance  company's  control 
they  cannot  apply  it  as  the  Act  directs.  There  was  no  such 
notice  here:  Simpson  v.  Scottish  Union  Insurance  Co.,  1 
H,  &.  M.  618.  It  is  true  that  the  trustees  have  been  notified 
to  appropriate  the  money  in  rebuilding,  but  that  has  noth- 
ing whatever  to  do  with  the  Act.  Wood,  V.C.,  in  the  case 
just  cited,  says:  "  The  Act  of  Parliament  points  to  a  request 
of  this  kind  in  order  that  the  company  may  cause  the  money 
to  be  laid  out  in  rebuilding,  and  I  think  it  clear  that  they 
could  not  pay  the  money  to  the  owner.  The  object  ot  the 
provision  is  in  the  interest  of  the  public  to  prevent  persons 
from  fraudulently  setting  fire  te  their  houses,  and  this  is  a 
fraud  which  of  course  might  be  committed  either  by  the 
owtner  or  the  tenant.  The  company  themselves  are  the 
persons  to  rebuild  in  order  that  they  may  see  that  the  money 
is  really  laid  out  in  reinstating  the  property,  and  that  it 
is  judiciously  expended.  It  is  quite  true  in  this  case  that 
the  value  of  the  house  is  stated  to  have  been  in  excess  of  the 
insurance,  but  that  does  not  affect  the  policy  of  the  Act, 
which  does  not  in  any  case  give  the  owner  the  right  to  re* 
build  and  claim  the  money,  but  requires  the  work  to  be  done 
by  the  company.  If  this  were  otherwise,  the  purposes  of 
the  Act  might  be  defeated  by  a  landlord  taking  the  policy 
money  when  there  was  a  covenant  by  the  tenant  to  rebuild." 
In  a  case  like  this  where  there  is  no  covenant  to  insure  by 
the  lessor,  I  should  think  the  landlord  woiild  have  no  right 
to  compel  either  Estey  himself  or  his  assignees  to  expend 
the  money  in  rebuilding,  even  if  the  insurance  had  oeen 
on  the  buildings  instead  of  the  engine  and  boilers.  The 
lessor  did  not  insist  upon  a  covenant  on  the  lessee's  part  to 
insure  and  in  case  of  a  loss  reinstete  the  buildings,  and  the 
lessee  did  not  insist  upon  a  covenant  by  the  lessor  to  re- 
build in  case  of  fire,  nor  was  there  in  such  a  case  anv  abate- 
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ment  of  the  rent  Both  lessor  and  lessee  had  an  insurable 
interest  in  the  property,  but  the  lessor  did  not  choose  to  pro- 
tect himself  in  that  way.  He  relied  on  the  tenant's  personal 
covenant  to  hand  over  the  premises  to  him  on  the  expiration 
of  the  lease,  in  like  good  condition  as  they  then  were.  That 
was  the  security  which  he  took  in  order  to  ensure  the  deliv- 
ery  to  him  of  the  buildings  and  improvements  at  the  term- 
ination of  the  lease.  It  is  said  that  Estey's  bankruptcy  has 
rendered  that  security  valueless.  I  do  not  think  that  is 
necessarily  so,  but  if  it  were,  that  is  a  risk  which  the  land- 
lord assumed  and  against  which  he  might  have  protected 
himself  by  insurance.  How  does  this  give  him  an  equity  to 
a  fund  created  not  at  his  instance,  and  that  for  his  benefit 
and  in  no  way  as  the  result  of  any  contract  with  him?  In 
Andrews  v.  The  Patriotic  Insurance  Co.,  18  Law  Beports 
Ir.  C.  L.  355^  a  question  atose  on  facts  somewhat  similar, 
except  that  both  landlord  and  tenant  had  insured.  In  an 
action  against  the  Insurance  Ca  they  contended  that  the  two 
insurances  were  on  the  same  property,  and,  therefore,  under 
the  usual  clauses  of  policies  each  company  would  be  liable 
only  for  a  pro  rata  proportion  of  the  loss.  The  Court, 
however,  held  that  the  property  insured  was  not  the  chattel 
but  the  assured's  interest  in  the  chattel,  and  that  for  that 
reason  the  policies  did  not  cover  the  same  property,  and  each 
company  was  liable  for  the  whole  amount.  After  reviewing 
several  cases  which  had  been  decided  under  thie  statute  al- 
ready cited  (14:  Geo.  3),  and  which  was  not  in  force  in  Ire- 
land', Palles,  C.B.,  in  delivering  the  judgment  of  the  Court 
says  (p.  368) :  "  That  is  the  law  of  England  in  consequence 
of  the  two  statutes  to  which  I  have  referred.  But  the  deci- 
sions, as  I  read  them,  are  not  based  upon  the  ground  that 
those  statutes  were  declaratory  of  the  common  law.  On  the 
contrary  they  are  treated  as  enacting  Acts,  and  I  am  tiot 
aware  of  any  case  in  which  it  has  been  attempted  to  apply 
in  Ireland  the  doctrine  which  was  imposed  upon  England 
by  them,  and  I  have  to  express  my  decided  opinion,  and  it 
is,  in  my  view,  a  necessary  part  of  our  decision  of  this  case, 
that  there  is  no  law  in  this  country  which  entitles  the  land- 
lord of  a  house  destroyed  by  fi.re  to  insist,  in  the  absence  of 
express  contract,  on  the  money  received  by  his  tenant  from 
an  insurance  company  being  specifically  applied  to  the  re- 
instatement of  the  premises.  In  my  opinion  the  remedy  of 
the  landlord  in  this  country  is  a  remedy  in  personam  against 
the  tenant  upon  his  covenant  to  repair  and  is  nothing  more. 
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He  has  no  specific  right  such  as  the  landlord  in  England  has 
under  the  statute.'* 

See  also  Leeds  v.  Cheetham,  1  Sim.  150,  where  it  was 
held  that  the  tenant  had  no  equity  against  the  landlord  to 
make  him  appropriate  his  insurance  money  in  rehuilding. 
Great  reliance  was  placed  on  the  latter  part  of  the  first  cov- 
enant which  I  have  quoted,  by  which  it  is  provided  that 
in  a  certain  event  the  lessor  is  to  have  a  lien  for  the  due 
performance  of  ail  of  the  lessee's  covenant.  As  I  read  the 
covenant  it  has  no  bearing  on  the  question  now  in  dispute. 
That  covenant  is  dealing  with  the  removal  of  the  machinery 
and  other  mill  property  on  the  premises,  and  it  provides  that 
it  shall  not  be  removed  during  the  term  without  the  land- 
lord's consent  in  writing,  and  it  there  provides  that  if  at  any 
time  during  the  term  the  lessee  shall  have  been  guilty  of  a 
breach  of  any  of  his  covenants,  then  the  mill  property  and 
machinery,  including  the  boiler  and  engine,  sliall  be  held  by 
Thompson  as  a  lien  for  the  performance  of  these  covenants 
and  for  any  damage  sustained  by  a  l)reach  of  them.  Re- 
duced into  a  few  words  this  covenant  simply  provides  that 
without  the  lessor's  consent  this  mill  proj)€rty  and  machinery 
shall  not  be  removed  during  the  term,  and  when  the  term 
comes  to  an  end,  and  when  the  lessee  wK)uld  otherwise  have 
the  right  to  remove  this  mill  machinery  and  property  he 
shall  not  have  that  right  if  any  of  his  covenants  have  been 
broken  and  remain  unperformed,  until  they  are  performed 
and  damages  paid,  but  until  then  the  lessor  is  to  have  a  lien 
on  the  property  and  therefore  a  right  to  retain  its  posses- 
sion. I  am  unable  to  see  how  that  provision  can  create  any 
obligation  upon  the  lessee  to  reinstate  his  own  property  be- 
cause of  the  possibility  seven  years  hence,  when  this  lease 
terminates,  of  there  being  some  damages  sustained  for 
which  if  the  property  were  in  existence  there  would  Ix*  a 
hen  on  it.  Xo  authority  was  cited  for  any  such  proposition 
and  I  have  not  been  able  to  find  any.  I  think  this  insurance 
money  is  part  of  tlie  fund  distributable  among  the  creditors. 
Mr.  Thompson  also  claims  to  rank  in  the  estate  for  the  same 
sum  as  damages  sustained  by  him  by  reason  of  the  destru<?- 
tion  of  the  property.  I  cannot  see  how  he  is  entitled  even  to 
do  that.  The  Act  under  which  this  assignment  was  made  is 
not  an  insolvent  Act,  it  is  simply  an  Act  by  which  the  prop- 
erty of  debtors  who  choose  to  make  an  assignment  under  it, 
IB  divided  equally  among  their  creditors.  Debtors  cannot  be 
forced  to  make  such  assignments,  and  the  Act  makes  no 
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provision  whatever  whereby  they  are  released  from  their  obli- 
gations. In  what  way  was  Thompson  a  creditor  of  Estey 
on  the  27th  May,  1904,  under  this  lease?  That  was  before 
this  fire  occurred,  and  it  is  not  pretended  that  any  of  the 
lessee's  covenants  had  been  broken  at  that  time.  I  cannot 
see  that  he  has  broken  any  of  his  covenants  up  to  the  present 
time,  but  if  he  had  it  would  be  contrary  to  the  general  rule, 
even  in  bankruptcy,  to  admit  a  claim  for  unliquidated  dam- 
ages: Ex  parte  Mendel,  10  Jur.  N.  S.  189;  Green  v.  Bick- 
nell,  8  A.  &  E.  701 ;  Bourman  v.  Nash,  9  B.  &  C.  145 ;  Rowan 
V.  Harrison,  2  Pug.  503. 

There  is  no  covenant  in  this  lease  in  the  usual  terms 
*^  to  repair  and  keep  repaired.^'  The  covenant  is  simply  that 
the  lessee  "  shall  leave  the  buildings  on  said  premises  in  as 
good  repair  as  they  now  are,  and  to  make  good  any  damage 
or  injury  in  the  buildings  or  property  aforesaid  occasioned 
by  the  removal  therefrom  of  the  machinery  and  other  prop- 
erty which  may  be  lawfully  removed  by  him  at  the  expira- 
tion of  the  lease."  That  is  a  part  of  the  covenant  providing 
for  the  tenant  giving  up  possession  at  the  end  of  the  term, 
and  it  relates  to  that  time.  Two  questions  it  seems  to  me 
might  arise  as  to  the  effect  of  that  covenant.  First,  whether 
the  agreement  to  repair,  such  as  it  is,  has  any.  reference  to 
buildings  other  than  those  on  the  premises  at  the  date 
of  the  lease,  and  second,  whether  such  a  covenant  extends 
to  the  restoration  of  buildings  destroyed  by  accidental  fire. 
But  giving  the  claimant  the  full  benefit  of  a  different  con- 
struction, it  seems  to  me  impossible  to  say  that  the  time 
to  which  the  covenant  refers  is  other  than  the  date  when 
the  term  ends,  when  the  possession  of  the  premises  is  to  be 
restored  to  the  owner,  and  if  the  buildings,  whatever  they 
are,  are  then  in  the  repair  required  by  the  covenant,  what- 
ever that  may  mean,  he  will  get  all  he  is  entitled  to  ask. 
How  can  he  be  .said  to  be  a  debtor  of  the  landlord  for  a 
claim  which  has  no  existence  to-day,  which  may  never  exist 
at  aJl,  and  which,  under  no  circumstances,  can  come,  into 
existence  for  some  six  years,  and  then  for  a  sum  altogether 
incapable  of  being  ascertained  to-day?  I  do  not  think  this 
claimant  can  rank  on  the  estate. 

PEOPLES    BANK    CLAIM. 

There  is  no  question  as  to  the  fact  that  the  bank  did 
make  the  advance  of  J?8,000  to  Estey  on  the  security  given 
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to  Bandolph^  and  that  the  security  was  taken  for  the  bank 
to  secure  these  advances  and  for  that  purpose  alone.  This 
wus  in  contravention  of  s.  76  of  the  Bank  Act  (c.  29  K.  S. 
C),  and  therefore  the  security  i.s  void:  Bank  of  Toronto 
V.  Perkins,  8  S.  C.  R.  603.  I  think  it  makes  no  difference 
whether  the  bank  takes  the  security  direct  or  through  the 
medium  of  a  third  person  as  here.  The  late  Mr.  Justice 
Palmer  acted  on  that  assumption  in  the  case  of  McLeod,  asr 
signee  of  the  Petitcodiac  Lumber  Co.  v.  Vroom,  N.  B.  Eq. 
Cases,  131,  and  I  think  rightly.  The  bank's  right  to  rank 
for  an  unsecured  creditor  is  not  disputed. 

GEO.  MCKEAN  CLAIM. 
J.   £.   MOORE   CLAIM. 

It  will  be  convenient  to  discuss  these  claims  together. 
Mr.  McKean  claims  a  lien  under  a  contract  with  Estey 
dated  December  Slst,  1903,  by  which  Estey  agreed  to  sell 
and  Mr.  McKean  agreed  to  purchase  3  million  S.  F.  of 
merchantable  spruce  deals  and  battens  of  specified  dimen- 
sions, which  were  to  be  manufactured  at  Estey's  mill  at 
Fredericton,  ready  for  shipment  not  later  than  June,  July, 
August,  Septeml)er  and  October,  1904.  The  lien  relied  on 
ariseB  out  of  the  following  clause  in  the  contract:  ''It  is 
agreed  that  for  and  in  consideration  of  any  and  all  ad- 
vances that  may  be  made  by  the  purchaser  on  the  above 
named  deals,  etc.,  that  the  purchaser  shall  have  a  lien  on 
the  said  deals,  etc.,  either  at  the  place  of  manufacture  or  in 
transit  for  shipment,  and  also  on  the  logs  from  which  the 
said  deals,  etc.,  are  being  manuflacitured  wherever  they 
may  lay."  When  Estey  assigned,  McKean  had  advanced 
$20,000  on  the  contract  and  none  of  the  deals  had  been 
manufactured. 

The  Moore  claim  is  in  reality  the  claim  of  V.  S.  White 
&  Co.,  a  firm  consisting  of  John  E.  Moore  and  Walter  W. 
White,  though  a  portion  or  the  indebtednese  stands  in 
Moore's  name  alone.  They  claim  under  a  contract  made  by 
correspondence,  the  provisiona  of  which  so  far  as  they  are 
material  are  as  follows:  The  negotiations  originated  in  tele- 
phone  communications,  but  they  afterwards  took  the  form 
of  correspondence,  and  on  the  28th  December,  1903,  it  was 
finally  agreed  that  Estey  was  to  sell  and  Moore  to  purchase 
4  million  S.  F.  of  spruce  logs  and  battens  for  delivery  at 
St.  John,  free  of  all  charges.  a>  early  a.^  practical  during 
the  rafting  and  tawing  season  of  1904.    These  logs  were  to 
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be  marked  what  is  known  in  the  business  as  ^^Mooeehom 
M./'  they  were  to  be  cut  on  what  was  known  as  the  Boekaway 
lands,  which  were  a  part  of  the  lands  tinder  license  from 
the  Crown  to  Estey,  but  which  were  at  that  time  and  ever 
since  have  been  in  Moore's  name,  as  I  shall  presently  ex- 
plain. In  Estey's  letter  of  December  28th,  1903,  to  Moore, 
he  says:  "  What  I  intended  to  do  re  delivery  of  logs  was  to 
just  let  you  have  the  Rockaway  logs  and  keep  Tobique  logs 
for  deal  for  my  mill/'  In  1902  Estey  had  a  number  of 
licenses  from  the  Crown  to  cut  logs  on  lands  on  the  Tobique 
river.  In  order  to  secure  an  indebtedness  then  due  to  White 
&  Co.,  and  Moore,  as  well  as  any  future  advance  which  they 
might  make  in  course  of  their  mutual  dealings,  these  li- 
censes were  assigned  to  Moore.  The  renewals  issued  to  him 
in  his  own  name  and  they  are  now  held  by  him  as  an  addi- 
tional security  for  the  claims  of  himself  and  his  firm.  As 
betwteen  them  and  Estey,  Moore  is  only  a  mortgagee  of  the 
licenses,  although  the  legal  title  to  all  lumber  cut  under 
them  is  in  him  subject  only  to  the  rights  of  the  Crown 
(1  Con.  Stat.  c.  95,  ss.  4  and  5).  When  this  contract  was 
made  in  December  28th,  1903,  Estey  owed  the  firm  in  all 
$27,361.13,  of  which  $10,764.71  stood  in  Moore's  name; 
when  P^stey  assigned  he  owed  Moore  $25,961.10  and  the  firm 
$10,262.77.  In  addition  to  these  sums  Moore  has  since  the 
assignment  been  compelled  to  make  certain  expenditures 
which  bring  the  whole  claim  up  to  some  $40,000.  It  will 
be  seen  that  Moore's  contract  is  for  the  deliver}'-  of  a  specific 
quantity  of  spruce  logs  to  be  cut  on  a  specific  portion  of 
lands  under  license' to  himself,  and  of  which  therefore  he 
would  be  the  legal  owner,  and  they  were  to  be  marked  with 
Moore's  own  mark.  Not  only  had  he  the  legal  ownership  of 
the  logs  as  licensee,  but  the  particular  logs  to  which  the  con- 
tract referred  were  capable  of  identification  immediately  that 
they  were  cut.  In  my  opinion  !Moore  is  entitled  by  virtue  of 
his  contract  to  a  lien  on  all  the  spruce  logs  qut  on  the  Kock- 
away  lands  up  to  the  amount  of  his  contract,  if  these  logs 
are  capable  of  identification,  and  if  not,  then  to  all  the  logs 
marked  "  Moosehom  M."  He  is  also  entitled  to  look  to  the 
licenses  as  an  additional  security  for  his  claim. 

McKean's  claim  stands  in  a  different  position.  It  is  not 
on  a  contract  for  the  delivery  of  logs,  but  for  the  delivery  of 
a  quantity  of  deals  which  Estey  was  to  manufacture  at  his 
own  mill.  Except  for  this  one  fact  there  is  nothing  in 
the  contract  to  prevent  Estey  from  making  his  deliveries 
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from  deals  purchased  in  the  market.  The  lien  which  the 
contract  gives  him  is  on  the  manufactured  lumber,  the  -deals 
and  battens  which  were  to  be  piled  in  separate  piles,  and  this 
lien  on  the  deals  and  battens  was  to  exist  both  at  the  ^lace 
of  manufacture  and  continue  during  their  transit  for  ship- 
ment to  the  purchaser  at  St.  John.  The  lien  was  also  to 
exist  on  the  "  logs  from  which  the  said  deals,  etc.,  are  being 
manufactured,  wherever  they  may  lay.''  None  of  the  deals 
were  ever  manufactured,  and  when  the  assignment  was 
made,  no  logs  had  been  appropriated  or  set  apart  for  the 
purpose  of  carrying  out  McKean's  contract;  the  logs  of  the 
whole  season^s  operation  were  in  the  stream  or  in  the  booms 
far  away  from  Estey's  mill,  and  where  it  was  impossible  to 
say  any  portion  of  them  were  being  manufactured.  The  time 
never  arrived  when  McKean  could  go  and  select  any  one  log 
of  the  whole  of  Estey's  cut  and  legally  claim  a  lien  on  it 
under  this  contract.  So  far  as  I  can  discover  there  was  no 
possible  way  of  identifying  it.  I  should  be  prepared  to  go 
some  length  in  a  case  like  this  to  hold  the  property  created 
by  money  advanced  for  the  purpose,  liable  for  the  advances, 
but  it  is  esisentially  necessary  that  in  some  way  or  another 
it  can  be  shewn  what  the  precise  property  is  to  which  the 
lien  attaches  when  the  lien  is  to  be  enforced.'  Reliance  was 
placed  on  the  action  of  the  creditors  at  a  meeting  held 
previous  to  the  assignment.  It  was  a  meeting  called  by 
Estey  at  which  nearly  all  the  creditors,  or  at  all  events  those 
represented  nearly  all  the  indebtedness  were  present,  Mc- 
Kean among  the  number.  It  was  then  unanimously  re- 
solved that  Estey  be  requested  to  assign  to  four  creditors  to 
be  selected  by  the  meeting,  and  that  they  should  complete 
these  contracts,  carry  on  the  business  and  settle  the  estate 
in  the  best  interest  of  the  creditors.  It*  was  in  pursuance 
of  this  resolution  that  Estey  made  the  assignment.  At  the 
first  meeting  of  creditors  held  under  the  Act  on  the  call  of 
the  assignees,  that  resolution  was  varied  by  striking  out  the 
words  "  complete  the  contracts,^'  and  the  assignees  wjere 
authorized  to  carry  on  the  general  business  and  operate  the 
milling  business  in  the  best  interest  of  the  estate,  and  so 
long  as  they  deemed  it  expedient.  They  operated  the  mill 
until  it  was  destroyed,  manufactured  deals,  and  sold  them 
and  logs,  and  in  one  way  and  another  have  disposed  of  all 
the  assets.  I  do  not  see  that  all  this  affects  the  claims  in 
any  way.  Estey  is  not  complaining  that  he  was  induced  to 
make  the  assignment  because  his  contracts  were  to  be  car- 
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ried  out.  The  assignees  could  not  carry  on  the  businestt 
except  by  direction  of  a  Judge,  and  then  only  for  a  limited 
time  (see  s.  1734  of  c.  141).  I  think  the  arrangement  that 
was  eventually  made  to  which  McKean  was  apparently  an 
assenting  party  was  that  a  decision  should  be  obtained  as  to 
the  respective  rights  of  these  parties,  that  in  the  meantime 
the  assets  should  be  realized  in  the  best  way  in  the  interests 
of  the  creditors  and  whatever  rights  the  claimants  had  on 
the  property  could  be  satisfied  out  of  the  money.  Mr. 
McKean  will  of  course  be  entitled  to  rank  as  a  general  credi- 
tor, but  I  think  he  has  no  other  right. 

I  need  not  enter  into  the  question  of  the  Bill  of  Sale 
Act.  So  far  as  Moore  is  concerned,  Estey  never  owned  these 
logs,  the  title  was  always  in  Moore.  There  never  was  any 
mortgage  of  them  in  any  way  or  any  transfer  of  them,  even 
if  the  contract  could  be  considered  as  anything  more  than 
an  ordinary  contract  or  transaction  of  sale  in  the  lumbering 
business  which  the  evidence  shews  it  to  be. 

I  think  Moore  should  value  his  license  under  s,  19,  and 
that  out  of  the  sura  represented  by  them  and  the  proceeds 
of  the  lumber  got  out  under  his  contract,  his  claim  should 
be  paid;  if  there  is  any  deficiency  he  is  entitled  to  rank 
on  the  general  estate.  If  there  is  a  surplus  it  goes  into  the 
general  estate. 

With  this  direction  I  have  no  doubt  the  parties  can  ad- 
just their  claims,  but  if  not  there  will  be  liberty  to  apply- 
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supreme  court  in  equity. 

October  18th,  1907. 
BROWN  v.  THE  BATHURST  ELECTRIC  LIGHT  CO. 

Riparian  Owners — Mill  Dam — Vhstruction  and  Unrea^ondbh 

Use  of  Water, 

J.  M.  Price,  and  Geo.  Gilbert,  for  plaintiff. 

M.  G.  Teed,  K.C.,  and  N.  A.  Landry,  for  defendants. 

Barker,  J.: — The  plaintiff  is  the  owner  of  a  water 
power  grist  and  carding  mill  situated  on  the  Tetagouche 


BHOWX  V.  THE  BATHIR8T  ELECTRIC  LIGHT  CO.        29 

river,  a  few  miles  from  the  town  of  Bathurst.  The  pre- 
cige  time  when  th^e  mills  were  built  does  not.  appear,  but 
from  the  evidence  it  must  have  been  over  forty  years  ago. 
The  plaintiff  acquired  the  property,  which  extends  to  both 
v^iaes  of  the  river,  from  one  Samuel  Bishop  in  1902.  The 
Tetagouche  river  is  a  small  but  rapid  stream,  and  though 
not  navigable  for  boats,  there  are  large  quantities  of  logs 
driven  down  it  each  year.  The  defendants  are  a  company 
incorporated  by  an  x\ct  of  the  Provincial  Legislature  passed 
in  1904  (4  Edward  VII.  c.  71),  and  under  the  authority  of 
that  Act  they  erected  a  dam  across  the  river  about  two 
miles  above  the  plaintiff's  mill  and  completed  an  electric 
plant  which  they  are  operating  by  means  of  this  water 
jK>wer,  and  supplying  the  town  and  village  of  Bathurst  with 
light.  These  works  were  completed  in  December,  1904,  und 
the  company  commenced  operating  them  on  the  15th  of  that 
month.  John  P.  Legire,  who  is  the  president  of  the  com- 
pany, and  owns  all  its  stock,  except  two  or  three  shares,  was 
the  chief  promoter  of  the  enterprise.  Neither  he  nor  any 
of  his  associates  owned  land  on  the  river  at  the  time  the 
company  was  incorjwrated.  Subsequently,  however,  the  de- 
fendants acquired  the  property  on  which  their  dam  and 
works  are  situated.  On  the  19th  August,  1904,  one  Comeau 
gave  Legire  a  lease  of  the  land  on  one  side  Df  the  river  for 
25  years,  with  a  right  of  renewal  for  a  similar  term.  This 
leaise  wsls  registered  March  11th,  1907,  and  though  it  is  to 
Legire,  it  appears  on  its  face  to  be  for  tlie  benefit  of  him- 
self and  associates,  and  he  says  that  he  holds  the  property 
for  the  benefit  of  the  company.  On  the  14th  December, 
1905,  one  Kelley,  the  owner  of  the  land  on  the  opposite  side 
of  the  river,  executed  a  conveyance  of  it  to  the  defendants, 
which  was  registered  on  the  same  day.  There  is  no  dispute 
as  to  the  land  ui)on  which  the  defendants'  dam  is  being 
owned  bv  them  under  these  two  conveyances,  or  that  the 
land  on  both  sides  of  the  river  at  this  point  is  comprised  in 
the  land  included  in  them,  thus  making  the  defendants  ripar- 
ian o\\Tiers  of  their  dam  as  the  plaintiff  is  of  his.  This 
bill  was  filed  in  December,  1906,  and  by  it  the  plaintiff  not 
only  seeks  damages  for  injuries  alleged  to  have  been  sus- 
tained as  a  result  of  the  defendants'  operations,  but  also 
an  injunction  restraining  the  com}>any  from  continuing  such 
injuries  in  the  future.  He  rests  his  right  to  this  relief  on 
two  grounds.  Tn  the  first  place  he  says  that  the  company 
by  its  Act  of  incorporaMon  was  only  authorized  to  construct 


30  THE  EASTERN  LAW  REPORTER, 

its  dam  subject  to  certain  conditions  which  it  has  never 
performed.  And  in  the  second  place,  he  says  that  the  de- 
fendants made  an  unreasonable  and  illegal  use  of  the  water 
by  which  he  was  deprived  of  his  right  to  use  the  water  for 
his  mills,  and  in  that  way  sustained  a  serious  loss.  Sub-sec- 
tion 4,  s.  4,  of  the  defendants^  Act  of  incorporation,  required 
the  company  before  erecting  any  of  the  dams,  etc.,  to  obtain 
the  approval  of  the  Lieut.-Govemor  in  Council  to  the  plan 
and  description  of  them,  and  before  undertaking  any  work 
under  the  Act  the  company  was  to  file  a  plan  in  the  office 
of  the  Eegistrar  of  Deeds,  the  Secretary-Treasurer  and  the 
Provincial  Secretary.  The  section  thus  provided  that  the 
company  should  give  four  weeks  notice  in  the  Gazette  of  the 
deposit  of  the  plan,  and  thereupon  the  Lieut-Governor  in 
Council  might  approve  of  the  work,  and  then  the  company 
was  authorized  to  proceed  with  it.  These  were  the  condi- 
tions put  forward  in  the  bill  which  it  was  said  had  not  been 
complied  with,  and  for  that  reason  the  defendants'  works 
were  altogether  illegal,  so  far  at  all  events  as  their  act  of 
incorporation  was  concerned.  It  appears  that  there  was 
some  mistake  or  misapprehension  as  to  the  approval  of  the 
plans  by  the  Lieut.-Govemor  in  Council,  and  in  order  to 
remedy  it  an  Act  of  the  Legislature  was  passed  in  1907  (7 
Edward  VII.  c.  117).  This  Act  recites  at  some  length  the 
reasons  which  rendered  the  legislation  necessary  and  then 
enax^ts  as  follows : — "  The  Legislature  of  the  Province  of 
New  Brunswick  does  hereby  approve  of  the  works  of  the  said 
the  Bathurst  Electric  and  Water  Power  Co.  (Limited),  and 
hereby  enacts  that  this  approval  has  the  same  force  and 
effect  as  if  passed  by  order  in  council  on  the  Gth  day  of  July, 
A.  D.  1904,  at  the  time  of  the  making  or  presenting  of  the 
certificate  of  re;::!  strati  on  of  plans  and  specifications."  Mr. 
Teed  has  sought  to  give  this  section  a  wider  effect  than  I 
think  it  should  have.  He  contends  that  it  was  intended  to 
approve  of  and  legalize  the  company's  dam  and  works  as 
they  then  stood,  that  is,  on  the  13th  April,  1907,  when  that 
Act  passed.  I  do  not  agree  in  this  contention.  Ex  post 
facto  legislation  like  this  is  never  construed  so  as  to  extend 
beyond  what  is  necessary  to  cure  the  defect  unless  the  lan- 
guage plainly  and  expressly  requires  it:  E.  &  N.  A.  Ry.  Co. 
V.  Thomas,  1  Pug.  42.  I  think  the  effect  and  the  sole  in- 
tention and  object  of  the  Act  was  to  cure  the  defect  as  to 
the  approval  of  the  Governor  in  Council,  and  to  remove  that 
as  a  ground  for  maintaining  this  suit.     The  plaintiff  did 
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not  see  fit  to  discontinue  it  on  the  terms  contained  in  the 
Acty  and  as  the  L^islature  has  declared  the  approval  con- 
tained in  the  Act  as  having  the  same  force  and  effect  as  if 
it  had  been  given  by  order  in  council  on  tiie  6th  July,  1904, 
I  can  only  give  effect  to  that  declaration.  The  evidence 
shews  that  the  plans  were  filed  as  required,  that  the  neces- 
sary notice  was  given  in  the  Gazette,  and  the  Legislature 
has  cured  all  objections  as  to  the  approval  of  the  Lieut.- 
Govemor  in  Council.  So  far,  therefore,  as  the  plaintiff^s 
case  rests  upon  the  non-performance  of  these  conditions 
precedent  it  must  fail. 

The  substantial  grounds  of  complaint  involved  in  this 
case  the  plaintiff  ha.s  set  out  in  sections  9  and  10  of  his 
bill,  and  it  is  necessary  to  see  precisely  the  scope  and  effect 
of  these  sections,  especially  in  view  of  the  admission  of 
some  evidence  to  which  I  shall  refer  later  on  and  some  of 
which  was  pressed  in  contrary  to  my  opinion.  Section  9  al- 
leges that  the  dei'enflants  wrongfully  kept  and  continued  to 
keep  their  said  dam  across  the  river  (that  is  as  I  understand 
it,  wrongfully,  because  it  had  been  built  without  first  secur- 
ing the  approval  of  the  Lieutenant-Governor  in  Council,  as  is 
alleged  in  the  preceding  sections),  and  that  the  gates  of  the 
dam  were  kept  shut  and  closed  for  long  spaces  of  time, 
thereby  obstructing  the  water  of  the  river  and  preventing  it 
from  flowing  to  the  plaintiff's  mill  down  in  its  usual  and 
proper  course,  flow  and  current,  and  thereby  preventing  him 
from  using  his  mill  as  he  otherwise  could  have  done,  where- 
by he  was  injured.  Section  10  is  as  follows :  "  The  plaintiff 
further  complains  and  alleges  that  the  user  by  the  defend- 
ants of  the  water  of  the  said  Tetagouche  river  by  means 
of  their  said  dam  and  works  constructed  therewith  is  tm- 
accustom^ed,  unreasonable  and  injurious  to  the  plaintiff. 
The  defendants'  dam  is  a  very  high  and  deep  one  and  cap- 
able of  storing  very  large  quantities  of  water.  The  mach- 
inerv  run  by  the  water  of  the  said  dam  of  the  defendants 
is  only  run  during  the  night,  and  during  the  winter  and' 
the  summer  season^  of  the  year  when  the  machinery  of  the 
defendants  is  shut  down  and  the  sluice  wav  closed,  which  is 
always  the  case  during  the  day  time,  the  water  of  the  said 
river  is  prevented  by  the  dam  of  the  defendants  from  flow- 
ing in  its  usual  and  accustomed  way  into  the  dam  of  the 
plaintiff,  and  the  plaintiff  is  thereby  prevented  from  using 
and  operating  his  mill  for  long  spaces  of  time,  and  during 
loner  spaces  of  time  during  the  day  time  each  day  no  water 
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escapes  from  the  dam  of  the  defendants  until  the  darn  is 
full,  and  every  day  during  long  spaces  of  time  at  such  sea- 
sons the  plaintiff  has  not  sufficient  water  in  his  dam  to 
operate  and  run  his  mill  by  reason  of  the  unaccustomed  and 
unreasonable  user  of  the  water  by  the  defendants."  Section 
11  alleges  that  by  keeping  the  water  from  the  plaintiff's 
dam  as  set  forth  in  sections  9  and  10  it  was  injured  in  the 
winter  time  by  ice  which  formed  in  consequence,  that  he 
was  prevented  from  operating  his  mill  in  the  day  time  for 
want  of  water  and  in  consocjuonce  of  the  deieudaiits'  man- 
ner of  holding  it  back  and  using  it  in  and  through  their 
dam,  and  that  the  great  weight  of  ice  and  snow  which  had 
no  water  to  support  it  pressed  and  fell  against  his  dam  and 
injured  it.  These  sections  do  not  put  forward  in  any  way 
that  the  injuries  and  inconveniences  of  which  the  plaintiff 
complains  as  the  groundwork  of  this  suit  arose  from  or  were 
in  any  way  attributable  to  any  faulty  or  unscientific  con- 
struction of  the  defendants'  dam  or  machioery,  or  that  the 
dam  was  higher  or  of  any  different  capacity,  or  that  it  varied 
in  any  respect  from  the  plans  on  file.  On  the  contrary  he 
said  there  were  no  plans  on  file  and  none  had  been  approved 
of,  and  his  complaint  arises  out  of  the  unreasonable  use  ut 
the  water  ])y  means  of  the  dam  and  machinery  as  they  are — 
causing  the  ice  to  form  in  his  dam  and  compelling  him  to 
shut  down  his  mills  in  the  day  time  for  want  of  water. 

1  think  this  case  nmst  ultimately  turn,  as  the  most  of  such 
eases  do  turn,  upon  the  (juestion,  whether  or  not  the  injuries 
of  which  the  plaintiff  complains  arose  from  a  user  of  the 
water  of  the  river  which,  as  between  the  two  riparian  owners, 
was  unreasonable.  That  is  a  question  of  fact  difficult  to 
determine  (»ven  when  the  circumstances  are  less  complicated 
than  they  seem  to  be  here.  The  plaintiff'.^  counsel  strongly 
contended  that  by  reason  of  his  dam  having  been  used  afld 
maintained  in  its  present  condition  for  a  p<'riod  long  beyond 
twenty  years,  during  which  time  he  and  his  predecessors 
in  title  has  enjoyed  the  use  of  the  water  witliout  any  inter- 
ruption to  its  natural  flow  or  diminution  in  its  natural  vol- 
ume, he  had  accjuired  a  prescriptive  right  to  a  continuance 
of  that  condition  of  things.  I  cannot  see  how  any  such  ques- 
tion can  arise  here.  If  the  argument  is,  as  I  understand  it 
to  be,  tliat  the  defendants  cannot  under  any  circumstances 
for  the  purposes  of  their  business  interrupt  the  flow  of  the 
water,  then  T  cannot  a.crn^  to  it.     As  a  riparian  owner  the 
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plaintiff^s  predecessor  in  title^  when  he  built  the  dam^  used 
the  water  for  his  mill  in  the  exercise  of  a  common  law 
right  incident  to  the  ownership  of  the  land  on  which  the 
dam  stood.  That  was  a  right  to  have  the  stream  flow  to  and 
through  his  land  in  its  natural  course  and  volume^  subject 
to  his  reasonable  use  of  it  for  domestic  or  extraordinary 
purposes.  It  was,  however,  always  subject  to  a  similar  right 
in  every  other  riparian  proprietor.  Each  was  entitled  to  this 
reasonable  use  of  the  water  while  passing  through  hia 
land.  It  is  only  where  some  right  to  the  use  or  flow  of  the 
water  different  from  that  which  the  common  law  confers 
as  incident  to  the  property  that  the  20  years'  uninterrupted 
user  as  of  right  is  required  to  sustain  it.  In  Dickinsoa  v. 
The  Grand  Junction  Canal  Co.,  7  Ex.  282,  Pollock,  C.B.,  in 
delivering  the  judgment  of  the  Court,  says:  "  We  consider  it 
as  settled  law  that  the  right  to  have  a  stream  running  in 
its  natural  course  is  not  by  a  presumed  grant  from  long 
acquiescence  on  the  part  of  the  riparian  proprietor  above 
and  below,  but  is  ex  jure  naturae,  and  an  incident  of  prop- 
erty as  much  as  the  right  to  have  the  soil  itself  in  its  patural 
state  unaltered  by  the  acts  of  a  neighbouring  proprietor  who 
cannot  dig  so  as  to  deprive  it  of  the  support  of  his  land.'' 
Embrey  v.  Owen,  6  Ex.  353,  Chasemore  v.  Richards,  7  H. 
L.  C.  349,  per  Lord  Cranworth,  and  numerous  other  cases, 
may  be  cited  to  the  same  effect.  Neither  this  plaintiff  nor, 
as  far  as  the  evidence  goes^  any  previous  owner  of  the  prop- 
erty, ever  exercised  or  pretended  to  exercise  any  rights  as  to 
the  uses  of  this  river  other  than  those  which  at  common  law 
were  incident  to  the  ownership.  For  a  considerable  portion 
of  the  time  within  which  the  injuries  complained  of  took 
place  the  company  was  a  riparian  proprietor,  and  notwith- 
standing its  incorporation  by  the  I/egislature  is  entitled  to 
all  the  privileges  as  to  the  use  of  the  water  of  a  riparian 
owner,  imless  the  L^^ature  has  curtailed  them  in  some 
way:  Swindon  Waterworks  Co.  v.  Wilts  Canal  Co.,  L.  B.  7 
H.  L.  at  p.  697. 

The  defendants  here  have  certain  powers  conferred  upon 
them  by  their  act  of  incorporation  upon  which  they  are  en- 
titled to  rely  as  authorizing  what  they  have  done.  The  com- 
mon law  rights  of  riparian  owners  inter  se,  as  to  the  use  of 
the  water  in  rivers  such  as  the  one  in  question,  have  long 
since  been  settled.  Each  owner  has  the  right  to  have  the 
water  flow  to  his  land  in  its  natural  channel  without  material 
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diminution  in  its  volume  or  sensible  change  in  its  quality, 
and  he  is  under  an  obligation  to  see  that  it  teaves  his  land 
in  the  same  way.  He  has,  however,  a  right  to  the  use  of 
the  water  while  flowing  through  his  land  for  all  ordinary  and 
domestic  purposes,  and  to  a  reasonable  use  of  it  for  com* 
mereial  or  other  extraordinary  purposes  as  may  be  incident 
to  the  enjoyment  of  his  property,  and  which  do  not  work  any 
material  injury  or  annoyance  to  his  neighbour  below  him  who 
has  an  equal  right  to  the  subsequent  use  of  the  water.  In 
the  case  just  cited  (Swindon  Waterworks  Co.  v.  Wilts  Canal 
Co.),  the  House  of  Lords  made  a  declaration  as  to  the  re- 
spective rights  which  the  Canal  Co.  had  under  certain  Acts 
of  Parliament,  and  as  a  riparian  proprietor.  By  the  min- 
utes of  the  decree,  which  will  be  found  at  page  715  of  the 
report,  it  will  be  seen  that  the  compan/s  rights  as  a  ripar- 
ian owner  were  "  subject  to  the  ordinary  and  reasonable  use 
of  the  said  stream  and  water  by  the  riparian  owner  higher 
up  upon  the  said  stream.'' 

See  Embrey  v.  Owen,  6  Ex.  at  page  371;  Keith  v.  Corey, 
1  P.  ^  B.  400;  Eoy  v.  Fraser,  36  N.  B.  113;  Caldwell  v.  Mc- 
Laxen,  L.  R.  9  A.  C.  392;  Ward  v.  The  Township  of  Gren- 
ville,  32  S.  C.  R.  510. 

Such  being  the  relative  rights  of  these  parties  from  the 
standpoint  of  riparian  ownership,  it  is  necessary  to  see  in 
what  way,  if  at  all,  those  rights  have  been  changed  by  legis- 
lation. Section  4,  s.-s.  1,  authorizes  the  company,  subject  to 
such  condition  and  regulations  as  the  Lieutenant-Governor 
in  Council  might  thereafter  impose,  "  to  purchase,  build, 
•erect  and  maintain  dams,  sluices,  waterways  and  water  elec- 
trical and  steam  power,  light  machinery  and  appliances,  at 
one  or  more  places  on  the  Tetagouche  river  .  .  .  and 
to  build,  erect,  and  maintain  all  other  buildings,  erections 
and  appliances  necessary  therefor/'  Neither  in  this  section 
nor  in  any  other  part  of  the  Act,  so  far  as  I  have  been  able 
to  get  at  the  intention  of  the  Legislature  in  the  obscure 
mass  of  words  in  which  it  is  concealed,  is  the  company 
given  any  express  authority  to  use  the  water,  much  less  to 
use  it  in  any  extraordinary  or  special  manner.  There  is, 
of  course,  the  implied  authority  to  utilize  the  water,  because 
without  that  it  would  be  useless  to  build  the  dam  ana  the 
object  of  the  incorporation  would  be  defeated.  In  the  ab- 
sence of  such  special  authority  the  company's  rights  afi  to 
the  use  of  the  water  cannot  be  extended  beyond  that  ordin- 
ary  and  reasonable  use  to  which  a  riparian  owner  is  entitled. 
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Otherwdse  it  iviould  neoessarily  deprive  the  pkintifiF  and 
other  owners  on  the  river  of  rights  as  to  the  use  of  the 
water  which  they  enjoy  as  incident  to  their  property,  'ihe 
principal  value  of  their  properties  would  in  that  way  be 
confiscated  and  without  compensation.  No  such  result  can 
ever  be  brought  about  except  by  plain  and  positive  language 
or  where  there  is  a  positive  necessity  for  implying  it  In 
Vernon  v.  Vestry  of  St.  James,  16  Ch.  D.,  at  page  467, 
James,  L.J.,  says:  ^' If  private  rights  are  to  be  interfered 
with  they  must  be  interfered  with  by  express  legislation:'' 
Lamb  v.  The  North  London  Ry.  Co.,  L.  B.  4  Ch.  522. 

So  far  as  this  plaintiff  is  concerned  the  Legislature  seem 
to  have  been  specially  careful  to  protect  his  property  from 
injury  by  the  company's  works.  Their  dams  were  required 
to  be  not  less  than  a  mile  above  the  plaintiff's  mill  pond, 
and  his  mill  property  was  exempted  from  the  operatWn  of 
the  general  section  empowering  the  company  to  expropriate 
lands  for  their  purposes.  There  is  nothing  in  the  act  which 
expressly  or  by  implication  authorizes  the  company  to  use 
the  water  in  any  way  which  as  between  riparian  owners 
'  would  be  unreasonable.  To  establish  any  such  implication 
it  would  at  least  be  necessary  to  prove  that  the  powers  given 
to  the  company  could  not  possibly  be  enjoyed  without  the 
implied  one.  There  is  no  evidence  to  sustain  any  such 
contention,  neither  is  any  such  defence  set  up  by  the  answer. 

I  think  the  evidence  shews  that  in  the  use  of  the  water 
for  their  works  the  defendants  have  considered  their  own 
interests  altogether,  and  operated  their  plant  without  any 
reference  whatever  to  the  requirements  or  convenience  of 
the  plaintiff  in  regard  to  his  mill.  I  do  not  mean  that  any 
damage  which  may  have  resulted  to  the  plaintiff  was  caused 
wantonly  or  wilfully,  for  there  is  no  evidence  to  warrant 
that;  neither  do  I  mean  that  they  were  acting  otherwise  than 
they  thought  was  within  their  legal  rights.  They  used  the 
water  at  night,  commencing  when  the  requirements  of  their 
business  made  it  necessary  and  closing  their  works  in  the 
morning  when  their  customers  no  longer  required  their 
light.  They  then  stored  the  water  until  their  dam  was 
full  again  without  regard  to  the  length  of  time  required  for 
the  purpose,  and  so  on  from  day  to  djay.  At  present  the 
company  is  only  selling  light,  and*  the  power  required  to 
generate  the  electricity  necessary  for  that  purpose  must 
necessarily  be  used  at  night.  The  volume  of  water  required 
to  produce  this  power  necessarily  changes  from  time  to  time 
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according  to  the  number  of  lights  used  by  customers  and 
according  to  the  season  of  the  year.  The  usual  number  of 
lights  in  use  in  July  last  when  the  evidence  was  given  was 
about  900  of  16  candle  power,  included  in  which  were  120 
street  lights  which  were  kept  turned  on  all  night.  The 
works  are  started  in  December  usually  about. 4  p.m.,  b^t 
sometimes  as  early  as  3.30  p.m.,  and  do  not  shut  down  until 
about  9  a.m.,  say  17  hours.  In  July  last  the  manager  when 
giving  his  evidence  said  they  started  their  works  that  night 
before  (July  22nd),  at  6.30,  and  &hut  down  that  morning 
about  6  o'clock,  say  11^  hours.  Occasionally  they  find  it 
necessary  to  shut  down  for  a  time  in  the  night  for  want 
of  water.  Godin  says  this  happened  several  times  in  1906. 
The  plaintiff's  grist  mill,  which  seems  to  be  the  more  pro- 
fitable part  of  his  property,  is  principally  working  from 
December  to  March,  at  the  time  of  year  when  the  greatest 
demands  are  made  upon  the  company's  works.  During  that 
period  substantially  all  the  wheat  is  ground,  and  it  seems 
to  have  been  necessary  in  order  to  do  it  to  keep  the  grist 
mill  running  both  day  and  night.  The  carding,  which  is 
done  from  July  till  October  as  a  rule,  is  done  in  the  day 
time.  The  reason  given  for  this  is  the  ineflBciency  of  the 
available  artificial  lights  and  the  danger  of  fire  from  lamps 
where  there  is  so  much  inflammable  material.  The  plain- 
tiff says  his  grist  mill  was  shut  down  from  iJecember  13th, 
1904,  until  the  28th  March,  1905,  which  he  makes  91  working 
days,  and  again  from  December  8th,  1905,  until  April  5th, 
1906,  which  he  makes  101  working  days.  He  also  says  that 
the  carding  mill  was  shut  down  in  the  two  years  51  orays, 
25  I  think  in  1905,  and  26  in  1906.  This  is  not  a  caae 
where  the  complaint  is  as  to  a  diversion  of  the  stream,  or 
an  abstraction  of  the  water.  All  the  natural  flow  of  the 
river  comes  to  the  plaintiff's  mill  at  some  time,  and  when 
the  company's  works  are  running,  that  is  during  the  night, 
there  is  plenty  of  water  to  supply  the  plaintiff's  mill.  The 
plaintiff  complains  that  in  the  winter  of  1905  he  could  not 
use  his  grist  mill  at  all,  and  for  that  reason  he  bases  his  loss 
for  that  year  on  the  theory  that  his  mill  would  have  been  run- 
ning for  that  period  at  its  full  capacity  both  day  and  night. 
It  seems  that  in  December,  1904,  as  soon  as  the  water  was 
turned  into  the  defendants'  dam,  it  began  to  leak,  an  con- 
tinued to  leak  so  badly  that  it  never  filled  so  as  to  overflow 
until  the  freshet  came  in  the  spring  of  1905.  It  was  repaired 
in  August,  1905,  shortly  before  Mr.  Wetmore,  the  Govern- 
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ment  Inspector,  visited  it.     In  December,  1904,  the  com- 
pany's dam,  without  any  notice  to  the  plaintiff,  was  opened 
and  the  water  ran  into  the  plaintiff's  pond  in  such  a  way  as 
to  cause  tiie  ice  to  jam  on  the  dam,  and  the  water  to  freeze 
80  that  the  mill  could  not  be  operated  at  all,  nor  coul.d  it  be 
repaired  until  after  the  ice  had  gone  out  and  the  spring 
freshet  had  subsided  sufficiently  for  the  purpose.    Althotigh 
previous  to  the  freshet  the  only  water  running  in  the  day 
time  to  the  plaintiff's  dam  seems  to  have  been  what  leaked 
through  the  dam  and  which  would  be  insufficient  for  any 
useful  purpose,  the  plaintiff  does  not  base  his  complaint 
altogether  on  that  fact,  but  upon  the  effect  of  the  ice  formed 
as  a  result  of  the  company's  careless  use  of  the  water  in 
opening  their  dam  at  one  time  and  closing  it  up  at  another 
without  notice.    The  mill  became  useless  on  account  of  the  ' 
ice,  but  it  was  not  shut  down  for  want  of  water  or  an  imrea^ 
sonable  use  of  the  water  except  as  I  have  mentioned.  I  think 
the  company  must  be  held  liable  for  the  damages  incurred 
in  1905,  by  reason  of  the  grist  mill  being  closed.    The  plain- 
tiff has  not,  I  think,  made  out  any  case  for  an  injunction 
based  on  the  damage  sustained  by  his  grist  mill  being  shut 
down  for  these  91  days.     The  circumstances  which  caused  it 
were  exceptional,  and  the  injury  was  temporary  and  not 
likely  to  occur  again.     He  can  be  fully  compensated  for 
whatever  loss  he  has  sustained  by  way  of  damages.     As  to 
the  101  days  in  1906,  the  plaintiff  admits  that  during  that 
period  there  was  plenty  of  water,  in  fact  more  than  the 
natural  flow  of  the  stream,  during  the  night  while  the  elec- 
tric plant  was  running,  and  that  he  could  use  his  mills  then 
and  in  fact  did  do  so.     So  that  in  estimating  his  damages 
for  this  period  he  makes  no. claim  for  loss  or  detention  of 
water  at  night.    He,  however,  says   that  during  this  period 
he  could  only  run  the  grist  mill  for  an  hour  in  the  morn- 
ing and  that  for  the  51  days  he  could  not  run  the  carding 
mill  at  all.     There  is  no  direct  evidence,  and  but  little  evi- 
ence  of  any  kind,  to  cast  a  doubt  as  to  the  substantial  accur- 
acy of  the  plaintiff's  statement.    In  August  and  September, 
1905,  Mr.  Wetmore,  the  Government  Engineer,  and  teter 
Legire,  a  son  of  the  president  of  the  company,  and  at  that 
time  in  charge  of  the  works,  took  certain  observations  as 
to  the  effect  of  the  company's  operations  on  the  water.    Mr. 
Wetmore  gave  an  explanation  of  the  nature  of  these  ob- 
servations which  it  is  as  well  to  repeat  so  that  his  evidence 
may  be  understood.    The  company's  dam  is  about  125  feet 
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long,  about  23  or  24  feet  high,  and  when  full  the  pond  ex- 
tends about  a  mile  up  river.  Mr.  Wetmore  ascertained  that 
the  water  became  constant  when  there  were  5  inches  of 
water  running  over  the  wasteway — ^that  is  to  say,  the  inflow 
and  the  outflow  were  then  equal  in  volume,  and  the  natural 
flow  of  the  stream  would,  be  then  running  over  the  dam  down 
to  the  plaintiff's  mill.  He  arrived  there  on  the  evening 
of  Wednesday,  August  23rd,  1905,  and  took  an  observation 
at  7.30  that  evening,  when  he  found  the  water  3  inches  below 
the  level  of  the  waateway.  On  the  following  onoming,  Aug- 
ust 24th,  he  took  a  reading  of  the  gauge  at  6.46,  and  found 
the  water  had  fallen  5  inches  as  a  result  of  the  nighf s  rua- 
ning  of  the  plant,  and  it  was  then  8  inches  below  the  level 
of  the  wasteway.  He  made  hourly  observations  during  the 
day,  and  it  was  not  until  6.15  p.m.  that  the  water  beuame 
constant.  So  that  from  the  Sunday  previous,  when  the  dam 
was  repaired,  until  the  following  Thursday  night— 4  days — 
the  natural  flow  of  the  water  never  went  to  the  plaintiffs 
mill  in  the  day  time,  and  for  three  of  those  days  tiiere  was 
no  water  at  aU.  The  electric  plant  was  then  running  about 
11^  hours  a  day.  Mr.  Wetmore  made  another  observatioxi  at 
7  a.m.  on  Friday,  August  25th,  and  found  that  the  water 
had  fallen  2  3-4  inches  during  the  night,  leaving  an  over- 
flow of  less  than  one-half  the  natural  volume.  It  recovered 
itself  at  about  10  a.m.  It  is  true  that  the  low  levd  of  the 
water  in  the  pond  which  Mr.  Wetmore  found  on  his  arrival 
there  on  the  23rd,  may  have  been  largely  due  to  the  fact 
that  in  order  to  make  the  repairs  to  the  dam  on  the  Sim- 
Sp-^r  previous  the  water  level  was  reduced  some  8  feet,  and 
it  is  equally  true  that  when  Mr.  Wetmore  was  there  the 
water  in  the  river  was  low,  from  absence  of  rain.  On  the 
other  hand  the  dam  had  just  been  repaired,  and  there  was 
no  leakage,  and  the  electric  plant  was  only  running 
11^  hours  a  day,  while  in  the  winter  season  it  would  be 
running  probably  5  hours  longer,  and  the  water  in  the  river 
would  be  at  times,  at  all  events,  as  low  as  it  was  in  August. 
These  observations  were  continued  by  Legire  up  to  Septem- 
ber 27th,  with  the  exception  of  three  days,  but  readings  were 
only  taken  in  the  mornings  and  evenings.  They  are  not 
valuable  because  when  the  natural  flow  was  not  going  over 
the  wasteway  in  the  morning,  there  is  nothing  to  shew  how 
long  that  continued,  or  when  the  water  in  the  pond  became 
constant.  Speaking  generally,  Legire^s  observations  go  to 
shew  an  improved  condition  of  things  in  September  attri- 
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butable  I  should  say  to  a  rise  of  the  water  in  the  river 
caused  by  wet  weather,  which  the  evidence  shews  set  in  at 
that  time.  The  answer  sets  np  by  way  of  defence  that  the 
plaintiff's  dam  was  old,  leaky  and  out  of  repair,  and  ihat 
if  it  had  not  been  for  the  water  thus  wasted,  he  would  have 
had  plenty  of  water  to  run  his  mills.  It  is  true  that  his  dam 
was  injured  by  the  ice  in  1905,  and  by  th$  drive  of  logs 
in  1906,  and  that  it  leaked  badly  in  consequence.  It  was, 
however,  repaired,  and  these  occurrences  have  nothing  to 
do  with  the  detention  of  the  water.  It  is  also  true  that  there 
is  evidence  that  the  dam  leaked,  but  all  the  witnesses  agree 
that  such  damii  all  leak,  more  or  less.  If  the  plaintiff's 
inabUity  to  run  his  mill  for  want  of  water  was  caused  by 
the  water  being  wasted  by  reason  of  the  dilapidated  condi- 
tion of  his  dam,  that  would  be  an  important  factor  in  settling 
the  question  of  damages  for  which  the  company  would  be 
liable,  but  I  cannot  see  that  it  affects  the  plaintiff's  right  as 
to  the  flowage  or  use  of  the  water.  It  may  be  true  and 
I  dare  say  it  is  that  there  was  a  considerable  waste  of 
water  by  leakage  through  the  plaintiff's  dam,  which,  if 
stored,  would  have  enabled  him  to  run  his  mill  longer  than 
the  one  hour  a  day,  but  making  all  due  allowance  for  that 
there  seems  ample  evidence  to  shew  that  the  defendants' 
use  of  the  water  ha»  been  unreasonable.  I  do  not  refer  to 
those  minor  annoyances  or  inconveniences  which  are  caused 
by  detention  of  the  water  or  derangements  in  its  flow  by 
reason  of  necessary  repairs  or  other  circumstances  of  a  tem- 
porary and  exceptional  character  which  are  likely  to  arise 
in  operating  machinery  by  water  power,  and  seem  almost 
necessarily  incident  to  its  use.  These  may  cause  loss,  but 
they  do  not  call  for  the  interposition  of  this  Court.  If  they 
do  not  come  within  the  rule  which  Bramwell,  B.,  in  Bam- 
ford  V.  Tumley,  3  B.  &  S.  84,  calls  the  rule  of  "give  and 
take,  live  and  let  live,"  they  involve  simply  a  pecuniary 
compensation:  Ball  v.  Ray,  L.  R.  8  Ch.  467,  Atty.-Gen.  v. 
Cole,  (1901)  1  Ch.  206. 

It  is  unnecessary  to  cite  cases  shewing  the  various  con- 
siderations which  are  involved  in  the  question  of  "reason- 
able use."  In  Davis  v.  Winslow,  51  Maine  264,  which  has 
been  more  than  once  cited  with  approval  in  this  Court,  a  long 
list  of  them  is  given  to  which  may  be  added  the  state  of 
mechanical  and  manufacturing  advancement,  or  as  Shaw, 
C.J.,  puts  it  in  Thurber  v.  Martin,  2  Gray  394,  "  the  state 
of  improvement  in  the  country  in  regard  to  mills  and  mach- 
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inery,  and  the  use  of  water  as  a  propelling  power/^  See  also 
Keith  V.  CJorey,  1  P.  &  B.  400. 

In  Barrett  et  al.  v.  Parsons^  10  dishing  367,  it  was  held 
that  ''an  upper  mill  proprietor  of  a  more  ancient  mill  has 
not  a  right  as  against  a  more  recent  mill  owner  below  to 
use  the  water  as  his  own  convenience  or  interest  may  dic- 
tate^  but  is  bound  to  use  it  in  a  reasonable  and  proper  man- 
ner,  and  a  jury  may  find  that  the  constant  use  of  the  water 
entirely  by  night,  and  a  detention  of  it  during,  the  day  txi  be 
an  improper  and  unreasonable  use."  The  evidence  shewed 
that  the  water  was  used  there  much  the  same  as  in  the  pre- 
sent case. 

Gould  V.  The  Boston  Duck  Co.,  13  Gray  442,  .was  a  some- 
what similar  caise  where  the  detention  was  in  consequence 
of  low.  water  caused  by  extreme  drouth.'  Shaw,  G.J.,  sums 
up  the  decision  as  follows:  "As  there  was  no. detention  of 
the  water  in  ordinary  stages  of  water  and  no  other  detention 
of  the  water  by  the  defendants  in  times  of  extreme  drought 
than  what  was  necessary  to  the  reasonable  use  of  their  own 
mills,  we  are  of  opinion  that  it  was  not  their  duty  in  point 
of  liELW  to  open  their  gates  or  leave  them  open  without  usilig 
the'  amount  to  such  extent  as  they  might,  merely  because 
the  plaintiff's  works  were  of  such  a  character  that  his  neues- 
sities  required  such  flow  of  water."  Keith  v.  Corey  was  also 
a  case  of  detaining  the  water  for  the  purpose  of  filling  the 
pond  in  a  case  of  drought,  and  it  was  admitted  that  the  de- 
tention was  not  unreasonable.  So  far  I  have  discussed  this 
case  without  reference  to  the  expert  testimony  given  at  the 
hearing  subject  to  Mr.  Teed's  objection,  and  some  of  which 
at  all  events  was  pressed  in  contrary  to  my  own  opinion. 
The  object  of  the  evidence  was  to  shew  that  the  dam  was 
not  in  accordance  with  the  plans  approved  of  by  the  Govei- 
nor  in  Council,  and  therefore  illegal,  and  also  to  shew  that 
the  dam  and  machinery  were  constructed  or  set  up  in  an 
unscientific  manner  which  resulted  in  a  much  more  excessive 
use  of  the  water  than  was  requisite  for  the  company's  busi- 
ness. Objection  was  taken  to  this  testimony  on  the  ground 
that  no  such  case  was  set  up  in  the  bill,  and  the  defendtsnts 
w-ere  altogether  unprepared  to  meet.it.  I  thought  the  ob- 
jection well  taken  and  so  stated,  but  at  the  same  time  said 
that  if  an  application  were  made  to  amend  I  would  grant 
it  subject  to  terms,  one  of  which  would  be  to  adjourn,  the 
hearing  so  as  to  enable  the  defendants  to  meet  the  amended 
case.     The  plaintiff's  counsel  took  time  to  consider  what  they 
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would  do,  and  after  consultation  they  stated  that  they  were 
of  opinion  the  evidence  was  admissible  a^  the  case  stood  and 
did  not  require  amendment,  and  that  they  would  take  the 
responsibility  of  its  admission.  I  then  admitted  the  evid- 
ence and  Mr.  Teed  declined  cross-examining  the  witnesses 
as  he  had  no  means  whatever  of  being  instructed  for  the 
purpose.  The  rule  which  prevails  in  this  Court,  by  which  in 
bills  the  facts  upon  which  the  plaintiff  reliea  are  to  be  stated, 
is  too  well  known  to  require  the  citation  of  authorities. 
Section  30  of  the  present  Equity  Act,  c.  112,  provides  that 
the  "Bill  shall  contain  the  brief  narrative  of  the  material 
facts  upon  which  the  plaintiff  relies,"  and  in  that  form  haa 
existed  in  a  statute  in  this  province  since  1854.  It  is  the 
rule  which  prevails  as  to  pleadings  under  all  Judicature  Acts. 
See  Daniel's  Practice,  368,  Odgers'  Practice,  page  79 ;  Byrd  v. 
Xunn,  5  Ch.  D.  784,  and  7  Oh.  D.  284,  Brook  v.  Brook, 
12  P.  D.  19,  Smith  v.  Halifax  Banking  Co.,  1  N.  B.  Eq.  17. 
It  is  true  that  the  plaintiff  alleges  that  the  defendants 
wrongfully  detained  the  water  and  illegally  maintained  the 
dam,  but  as  a  matter  of  pleading  under  Equity  rules  these 
words  are  of  themselves  unimportant.  They  are,  as  Sir  Geo. 
Jessell  calls  them  in  Day  v.  Boring,  10  Ch.  D.  302,  only 
*^  epithets  of  abuse.''  The  conclusion  of  law'  is  not  the 
important  question,  but  the  facts  relied  on,  as  constituting 
the  wrong  or  illegality  complained  of.  And  where  facts 
are  stated  the  presumption  is  they  are  the  only  facts  relied 
on  for  the  purpose.  Were  it  not  so  a  defendant  would  never 
know  what  case  he  had  to  meet  and  the  only  object  of  tKe 
pleading  would  be  defeated.  The  evidence  however  is  in 
and  I  must  give  such  effect  to  it  as  I  think  it  requires.  Mr. 
Wetmore  says  the  dam  according  to  the  plan  is  21  feet. 
Mr.  Daw,  I  think,  says  it  is  20  feet,  and  the  actual  height 
of  the  dam  is  said  to  be  about  24  feel.  Admitting  for  the 
purpose  of  the  argument  that  this  difference  amounts  to  a 
substantial  disregard  of  the  Act  of  incorporation,  and  that 
the  dam  has  no  legislative  authority  for  its  erection  or  m^^m- 
tenance,  the  objection  I  think  ceased  to  exist  so  soon  as  the 
company  oecarae  the  riparian  owner  of  the  land  on  which 
the  dam  was  erected.  It  was  not  per  se  a  nuisance  or  an  ille- 
gal structure,  and  the  company  was  in  no  way  li Tinted  by 
their  Act  of  incorporation  to  any  rights  or  privileges  which 
as  riparian  owners  they  might  have.  It  is  argued  that  this 
issue  was  raised  by  the  defendants  themselves,  as  they  alleged 
in  their  answer  that  the  dam  was  built  according  to  the 
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plans.  If  there  was  any  such  allegation  that  might  be  a 
good  answer,  but  1  have  not  been  able  to  find  any.  i?h8 
bill  alleges  that  the  dam  had  a  large  storage  capacity,  and 
in  order  to  obtain  proof  of  that  fact  the  plaintiff  interrogated 
the  defendants  as  to  its^  dimensions,  and  in  reply  they  stated 
its  height ;  that  is  all  I  can  find  in  the  answer  on  the  subject. 
Mr.  Daw,  who  gave  testimony,  is  an  hydraulic  engineer,  is 
apparently  a  man  of  experience  and  standing  in  his  profes- 
sion. He  resides  in  Montreal.  He  made  and  produced  in 
Court  a  model  made  to  scale  of  the  dam,  shewing  the  loca- 
tion of  the  sluice  way  and  other  details.  He  pointed  out  that 
the  sluice  way  was  not  properly  constructed  nor  placed  in 
the  part  of  the  dam  indicated  for  the  purpose  on  the  plan. 
He  described  the  practical  advantages  in  letting  the  water 
out  of  the  dam  when  repairs  or  other  causes  might  require 
it,  which  existed  in  the  one  case,  and  not  in  the  other,  and 
which  enables  the  water  to  be  controlled  so  as  not  to  injure 
or  inconvenience  the  mill  below.  He  also  pointed  out  what 
he  said  was  an  improper  arrangement  of  the  suction  pipe, 
and  explained  how  the  turbine  and  machinery  as  placed  used 
more  water  than  was  necessary  to  develop  the  horse  power 
required  for  the  defendants'  business.  He  did  not  say  that 
the  defendants  used  more  water  than  was  necessary  with 
the  machinery  as  they  had  it;  on  that  he  expressed  no  opin- 
ion, but  he  gave  it  as  his  opinion  that  the  machinery  was  in- 
eflBcient  for  the  reasons  he  gave,  and  as  a  result  of  it  he  said 
the  water  did  not  flow  to  the  defendants'  mill  at  so  early  an 
hour  in  the  morning  as  it  would.  He  said,  "  The  amount  of 
water  used  from  the  upper  dam  would  be  less,  consequently 
the  upper  dam  would  recover  its  proper  position  at  an  ear- 
lier hour  in  the  day.  As  it  is  now  the  water  has  to  go  to  an 
unusual  extent,  and  that  has  to  be  filled  up  before  the  water 
can  pass  out  of  the  spillway,  and  pass  dqjvn  to  the  com- 
plainant. If  the  proper  machinery  was  in  there  would  not  be 
such  a  large  usage  of  wat^r,  and  the  dam  w^ould  recover 
itself  earlier  in  the  morning,  so  that  the  plaintiff  would  have 
the  use  of  the  normal  flow  at  an  earlier  time  of  the  day." 

Mr.  Bradley,  a  civil  engineer  residing  at  Montreal,  was 
also  a  witness.  He  is  a  man  of  considerable  experience;  he  is 
engineer  of  the  Ambusuer  Hydraidic  Construction  Co.,  and 
has  had  to  do  with  the  Chambly  dam  and  other  works  of 
that  kind.  From  data  derived  from  the  evidence  and  his 
own  observations  he  gave  it  as  his  opinion  that  the  defend- 
ants are  using  water  representing  170  horse  power,  where 
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100  horse  power  is  all  that  is  required,  and  more  than  is 
actually  us^  in  practice  to  generate  the  electricity  necessary 
to  run  1,000  lights  of  16  candle  power.  He  says  this  large 
loss  of  water  can  only  be  accounted  for  by  the  inefficiency 
of  the  turbine  in  some  way.  This  evidence  goes  to  shew  that 
the  injuries  of  which  the  plaintiff  complains  are  due  in  part 
if  not  altogether  to  causes  entirely  within  the  defendants' 
control,  and  which  can  be  removed  without  in  any  way  inter- 
fering with  their  business.  In  my  opinion  it  is  not  necea- 
sary  for  the  plaintiff  to  go  that  length  in  order  to  make  out 
his  case,  because  if  the  operations  of  the  defendants'  mill 
result  in  a  nuisance  to  the  plaintiff  as  affecting  the  enjoy- 
ment of  his  property,  they  must  find  some  way  of  abating  it. 
In  Baily  &  Co.  v.  Clark,  Son  &  Morland,  (1902)  1  Ch.  D. 
at  page  670,  Stirling,  L.J.,  says :  **  The  defendants'  right 
to  use  the  water  is  limited  by  this  that  they  must  not  use 
it  as  to  cause  sensible  injury  to  the  plaintiffs.  Therefore 
the  plaintiffs  coming  here  to  complain  of  the  defendants' 
user  must  prove  sensible  injury.  TWo  classes  of  evidence 
have  been  adduced  as  in  all  cases  of  nuisance.  There  is, 
first,  what  has  been  termed  direct  evidence  of  injury,  and 
secondly,  the  evidence  of  experts  and  other  persons  who  have 
not  worked  the  mill,  but  have  paid  visits  to  it  and  drawn 
conclusions  from  what  they  have  seen  there.  In  my  opinion 
the  first  class  is  that  which  we  must  regard  at  any  rate  to 
begin  with.  I  do  not  say  that  expert  evidence  is  to  be  ex- 
cluded, it  is  most  valuable  and  useful  if  once  you  arrive  at 
the  conclusion  that  the  direct  evidence  establishes  the  exist- 
ence of  an  injury  to  the  plaintiff's  right,  for  the  purpose 
of  tracing  the  origin  of  the  injury  to  the  defendants'  opera- 
tions. But  if  the  direct  evidence  of  injury  is  unsatisfactory 
it  requires,  to  say  the  least,  very  strong  expert  evidence  to 
prove  the  case  for  an  injunction/'  In  tlie  present  case  there 
is  no  doubt  that  the  plaintiff's  injuries  were  directly  caused 
by  the  defendants'  method  of  using  the  water,  and  if  I  am 
correct  in  thinking  that  the  direct  evidence  shews  this  use  to 
be  an  unreasonable  use,  it  seems  immaterial  whether  it  was 
caused  from  the  use  of  inefficient  machinery  or  the  wilful 
or  negligent  use  of  efficient  machinery.  It  strengthens  the 
case  of  course  where  you  not  only  shew  an  unreasonable  use 
of  the  water  by  the  defendants,  but  are  able  to  go  to  their 
dam  and  point  out  the  actual  cause  of  it,  especially  where  the 
cause  can  be  remedied,  but  it  does  not  seem  to  me  absolutely 
essential  to  it. 
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Mr.  Teed  contended  that  the  defendants  were  author- 
ized by  the  Legislature  to  dam  the  river  and  use  the  water 
power  to  operate  their  plant,  and  therefore  they  could  not 
be  liable  for  any  injury  which  resulted  to  the  plaintiff.  No 
doubt  where  the  Legislature  has  authorized  specific  acts  to 
be  done,  that  is  an  answer  to  any  action  for  damages  rci.  ult- 
ing  from  such  acts,  except  in  the  case  of  negligence:  Eex  v. 
Pease,  4  B.  &  Ad.  30,  Vaughan  v.  Taff  Vale  Ry.  Co.  6  H. 
&  K  679,  Hammersmith  Ry.  Co.  v.  Brand,  4  E.  &  I.  Ap.  171. 

An  authority  to  build  a  dam  and  operate  an  electric  light 
plant  is  no  autiiority  to  permanently  injure  your  neighbour's 
property,  or  subject  to  a  continuing  nuisance,  unless  such 
a  result  cannot  be  avoided,  and  the  onus  of  shewing  that  is 
upon  the  party  claiming  the  right.  This  is  the  rule  with 
reference  to  public  corporations  and  it  applies  with  as  much 
if  not  greater  force  to  companies  like  the  defendants  designed 
solely  for  the  profit  of  private  individuals:  Atty.-Gen.  v. 
Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  146,  Atty.-Gen.  v. 
Haclney  Local  Board,  20  Eq.  626,  Atty.-Gen.  v.  Birming- 
ham Corporation,  4  K.  &  J.  528,  Rapier  v.  London  Tram- 
way Co.,  (1893)  2  Ch.  588. 

There  was  no  attempt  here  to  prove  that  the  defendants 
could  not  have  avoided  what  they  did.  They  have  authority 
to  build  storage  dams,  acquire  lands  and  water  rights  by 
expropriation  and  do  other  things,  all  of  which  I  must  as- 
sume they  considered  necessary  or  useful  for  their  purposes. 
There  is  nothing  to  shew  that  by  the  use  of  some  of  these 
powers  all  reasonable  cause  of  complaint  might  not  have 
been  avoided.  In  Shelfer  v.  City  of  London  Electric  Light- 
ing Co.  (1895),  1  Ch.  D.  287,  Lindley,  L.J.,  says,  "  I  will  add 
further  that  it  is  clearly  for  the  defendants  to  prove  if 
they  can  the  truth  of  their  assertion  that  it  is  impossible  for 
them  to  carry  on  their  business  without  creating  a  nuishJice. 
The  evidence  as  it  stands  does  not  satisfy  me  that  this  is 
really  true.  The  defendants  have  not  proved  that  they  can- 
not supply  electricity  properly  if  they  multiply  their  stations 
and  diminish  the  power  of  their  engines  at  each  station. 
It  is  not  shewn  that  they  cannot  in  this  way  avoid  creating 
a  nuisance  at  any  of  their  stations.^'  In  Geddis  v.  Proprietors 
of  Bann  Reservoir,  3  App.  Cas.  at  pa^e  455,  Lord  Black- 
burn is  thus  reported :  "  For  I  take  it,  without  citing  cases, 
that  it  is  now  thoroughly  well  established  that  no  action  will 
lie  for  doing  what  the  legislature  has  authorized,  if  it  be  done 
without  negligence,  although  it  does  occasion  damage  to  any- 
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one;  but  an  action  does  lie  for  doing  that  which 
the  legislature  has  authorized  if  it  be  done  negligently. 
And  I  think  if  by  a  reasonable  use  of  the  powers^  either  given 
by  statute  to  the  promoters  or  which  they  have  at  comiaon 
law^  and  the  damage  can  be  prevented,  it  is,  within  this  niley 
"  negligence  '^  not  to  make  such  reasonable  exercise  of  their 
pow>Brs.  I  do  not  think  that  it  will  be  found  that  any  of 
the  cases  (I  do  not  cite  them)  are  in  conflict  with  that  view 
of  the  law/' 

Coming  now  to  the  remedy,  what  are  the  considerations 
which  should  govern  in  such  a  case?  The  defendants'  coun- 
sel very  strongly  contended  that  under  no  circumstances 
should  an  injunction  be  granted,  and  he  based  his  argument 
not  only  on  what  he  alleged  to  be  the  general  practice  in 
such  cases,  but  upon  a  special  provision  in  the  company's 
Act  of  incorporation.  Sub-section  3  of  s.  4  ^nacts  that  the 
'^  Company  shall  be  liable  to  pay  damages  to  any  owner  or 
owners  of  property  injured  by  the  construction  or  mainten- 
ance of  such  dam  or  dams,  or  the  construction  or  mainten- 
ance of  the  works  provided  for  in  this  section."  There  is  no 
provision  for  the  recovery  of  damages  resulting  from  an 
unreasonable  or  unauthorized  use  of  the  water.  That  was 
unnecessary,  because  as  I  have  already  pointed  out,  the  Act 
does  not  give  the  defendants  any  special  right  as  to  the  use 
of  the  water,  and  the  plaintiff's  remedy  against  the  company 
by  action  for  damages  incurred  by  reason  of  any  unreason- 
able use  of  the  water  remains  ae  it  always  was.  There  is  a 
distinction  between  damages  recoverable  as  the  direct  result 
of  the  erection  of  a  dam  across  a  stream  and  the  consequen- 
tial damages  resulting  from  an  unauthorized  use  of  the  water 
by  means  of  the  dam.  The  defendants  contended  thai  this 
section  covered  both  descriptions  of  injury,  and  for  that  rea- 
son, coupled  with  the  fact  that  to  some  extent  at  all  events 
the  company  was  incorporated  for  public  purposes,  it  was 
said  that  the  recovery  of  damages  was  intended  as  the  bOle 
remedy  and  an  injunction  would  not  be  granted.  I  give  the 
section  a  more  limited  construction,  and  I  think  it  was  in- 
tended to  preserve  the  right  of  action  for  damages  resulting 
from  the  construction  of  the  work,  and  which,  but  for  such 
express  reservation,  it  might  be  contended  was  necessarily 
taken  away  by  the  authority  to  construct  the  work  conferred 
by  the  Act  without  providing  for  compensation  for  anj  in- 
jury caused  by  it.  For  the  purposes  of  this  case  it  is  I  think 
unimportant  which  view  is  the  correct  one.    It  is  true  that 
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thiB  company  has  a  power  of  expropriating  land  and  water 
privileges^  and  that  it  has  one  or  two  oth^  eoncessionfi  not 
usually  conferred  upon  private  business^  corporations.  There 
IB,  however,  no  duty  to  the  public  imposed  upon  it.  li  has 
no  exclusive  powers,  and  it  is  not  under  any  obligation  lo 
supply  light  to  any  one.  If  it  refused  to  do  so  I  do  not  aee 
by  wtiat  process  or  at  whose  instance  it  could  be  compelled. 
The  company's  business  is  simply  a  commercial  ventiure  for 
the  pecuniary  benefit  of  those  who  have  chosen  to  risk  their 
money  in  it.  It  is  true  that  it  is  supplying  light  for  the 
atreets  of  the  village  and  town  of  Bathurst,  and  for  both  pub- 
lic and  private  houses  in  tho»e  places,  and  some  inoonvenr 
ience  would  necessarily  be  caused  to  many  if  they  were  de- 
prived of  the  UBe  of  the  light  even  for  a  short  time.  But 
that  is  no  good  reason  for  subjecting  the  plaintiff  to  a  con- 
tinuous and  substantial  loss  in  the  enjoyment  of  his  property, 
even  though  he  may  have  the  right  to  bring  an  action  from 
time  to  time  and  recover  such  damages  as  a  jury  may  as* 
sesa.  Under  the  old  practice  the  right  was  first  established 
by  an  action  at  law,  and  then  this  Court  interfered  by  in- 
junction where  the  injury  was  continuous  and  substantial. 
Since  the  enactment  now  contained  in  s.  33  of  the  Supreme 
Court  in  Equity  Act  (c.  112  of  Con.  Stat),  and  which  was 
copied  from  a  section  in  Lord  Cairns'  Act,  21  &  22  Vic.  c.  27 
(Imp.),  this  Court  in  a  case  like  this  has  the  powier  to  avirard 
damages  in  addition  to  or  substitution  for  an  injunction. 
In  Shelfer  v.  City  of  London  Electric  Light  Co.,  (1895)  1 
Ch.  288,  a  case  in  many  respects  similar  to  this,  Lindl^, 
L.J.,  in  alluding  to  the  effect  of  Lord  Cairns'  Act,  says: 
"But  in  exercising  the  jurisdiction  thus  given  attention 
ought  to  be  paid  to  well  settled  principles,  and  ever  since  Lord 
Cairns'  Act  was  passed  the  Court  of  Chancery  has  repudiated 
the  notion  that  the  Legislature  intended  to  turn  that  Court 
into  a  tribunal  for  legalizing  wrongful  acts,  or  in  other  words 
the  Court  has  always  protested  against  the  notion  that  it 
ought  to  allow  a  wrong  to  continue  simply  because  the  wrong- 
doer is  able  and  willing  to  pay  for  the  injury  he  may  inflict. 
Neither  has  the  circumstance  that  the  wrongdoer  is  in  6i/me 
sense  a  public  benefactor  (e.g.,  a  gas  or  water  company  or 
a  sewer  authority),  ever  been  considered  a  suflBcient  reason 
for  refusing  to  protect  by  injunction  an  individual  whose 
rights  are  being  persistently  infringed.  Expropriation,  even 
for  a  money  consideration,  is  only  justifiable  when  Parlia- 
ment has  sanctioned  it.   Courts  of  justice  are  not  like  Parlia^ 
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ment,  which  considers  whether  proposed  works  will  be  so  bene- 
ficial to  the  public  as  to  justify  exceptional  legislation  and  the 
deprivation  of  people  of  their  rights  with  or  without  compen- 
sation. Lord  Cairns'  Act  was  not  passed  in  order  to  super- 
sede legislation  for  public  purposes,  but  to  enable  the  Court 
of  Chancery  to  administer  justice  between  litigants  more 
effectually  than  it  could  before  the  Act."  The  Lord  Justice 
cites  Martin  v.. Price  (1894),  1  Ch.  276,  and  many  other  cases 
in  which  this  view  of  Lord  Cairns'  Act  wbs  acted  upon. 
In  the  case  from  which  I  have  just  quoted  it  appeared  that 
6^  miles  of  the  principal  thoroughfares  in  London,  the  Boyal 
Exchange,  Bank  of  England,  Mansion  House,  Guildhall  and 
some  1,500  of&ces  were  lighted  by  electricity  generated  at 
the  defendants'  works.  Kekewich,  J.,  refused  an  injunction 
on  much  the  same  grounds  as  have  been  put  forward  here, 
but  on  appeal  he  was  overruled,  and  the  injunction  went. 
In  Broadbent  v.  The  Imperial  Gas  Co.,  7  DeG.  M.  &  G.  436, 
and  on  appeal,  7  H.  L.  C.  600,  it  appeared  that  noxious  gdsea 
which  issued  from  the  defendants'  works  injured  the  flowers, 
fruits,  and  vegetables  of  the  plaintiff,  who  was  a  market 
gardener,  carrying  on  his  business  in  the  vicinity  of  the  gas 
oompany's  works.  This  company  supplied  gas  to  certain 
parts  of  London  and  its  suburbs.  Lord  Campbell  says  ''  It 
is  argued  that  it  is  highly  inexpedient  in  this  case  to  grant  an 
injunction.  Why  this  is  the  very  case  for  an  injunction, 
because  it  is  a  case  in  which  an  action  cannot  sufficiently 
indemnify  the  party  who  is  injured.  How  can  he  prove  to 
a  jury  the  exact  quantity  of  pecuniary  loss  he  may  have  sus- 
tained? He  may  be  able  to  shew  the  value  of  the  flowers 
and  trees  that  have  been  destroyed,  but  how  can  he  shew  the 
irreparable  injury  done  to  his  trade  by  his  customers  leav- 
ing him,  whom  he  may  find  it  most  difficiQt  or  impossible 
to  get  back.  Then  we  are  told  that  an  action  is  to  be  brought. 
I  know  not  how  often.  I  suppose  an  annual  action,  that 
actions  are  to  be  multiplied  indefinitely.  I  cannot  but  think 
that  this  would  be  a  denial  of  justice  to  a  person  who  has 
proved  the  injury  he  has  sustained,  especially  where  the  party 
of  whom  he  complains  still  obstinately  persists  in  doing  what 
produces  effects  so  injurious  to  him.  Well,  then,  what  is 
the  great  inconvenience  that  is  to  arise  to  the  appellants? 
It  is  said  they  have  a  duty  to  perform  to  the  public.  I  con- 
sider that  this  is  to  be  regarded  as  a  mere  commercial  ad- 
venture, that  they  have  the  liberty  to  make  these  works  for 
their  own  profit,  but  no  indictment  would  lie  against  them 
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for  omitting  to  do  so^  no  action  could  be  maintained  against 
them  if  they  could  not  supply  the  gas/'  This  language  seems 
entirely  applicable  to  the  present  case.  See  also  Saunby  v. 
London  (Ontario)  Water  Commissioners  (1906)  A.  C.  110, 
Leaiy  v.  The  Town  of  North  Sidney,  37  S.  C.  R.  464,  Col- 
well  V.  St.  Pancras  Borough  Council,  (1904)  1  Ch.  707. 

If  I  have  taken  a  correct  view  of  the  evidence  in  this 
case  there  are  ample  reasons  for  the  plaintiff  to  ask  for  an 
injunction,  and  ample  reasons  for  this  Court  to  grant  it. 
The  damage  to  the  plaintiff  is  substantial  and  continuous, 
and  there  is  nothing  to  shew  an  intention  on  the  defendants' 
part  of  changing  their  method  of  operating  their  works.  In 
addition  to  this  the  expert  testimony,  at  all  events,  shews  that 
the  loss  and  inconvenience  to  the  plaintiff  can  easily  be 
greatly  diminished  by  a  simple  readjustment  of  the  com- 
pany's machinery,  and  there  seems  good  reason  for  thinking 
that  they  might  be  altogether  obviated  by  an  exercise  of 
some  of  the  powers  conferred  upon  the  company  by  the 
legislature.  The  plaintiff  has  made  a  claim  for  damages 
amounting  to  $1,244  for  the  two  years,  distributed  as  fol- 
lows: Loss  in  the  grist  mill,  $655  for  1906,  and  $334  for 
1906,  and  $256  for  loss  on  the  carding  mill  for  the  two  years. 
The  first  amount  is  arrived  at  in  this  way.  The  whole 
capacity  of  the  mill  for  24  hours  is  put  at  72  bushels,  which 
gives  6,662  bushels,  worth  $1  a  bushel,  of  which  the  plain- 
tiff was  entitled  to  one-tenth,  or  $656.  It  is  obvious,  how- 
ever, that  the  mill  never  ran  for  91  consecutive  working  days 
for  the  whole  24  hours  a  day,  and  that  basis  of  calculation 
cannot  be  accepted.  Sixty  bushels  a  day  would,  I  thinK,  be 
a  fair  allowance,  which  would  make  the  damages  $546.60. 
The  $334  for  1906  is  computed  on  the  same  basis,  deducting 
12  hours  for  the  night  and  one  hour  a  day  during  which 
the  mfll  was  worked.  Taking  60  bushels  as  a  fair  average 
for  a  day  of  24  hours  and  deducting  the  3,000  bushels  whicA 
the  plaintiff  actually  ground,  and  an  allowance  for  the  loss 
of  water  by  way  of  leakage  in  the  plaintiff's  dam,  I  think 
$250  would  be  a  proper  amount  for  1906.  The  amount  of 
wool  carded  in  1904  was  5,007  lbs.  In  1905  the  mill  carded 
3,672  pounds,  shewing  a  difference  of  1,395  pounds,  which 
for  the  two  years,  at  5  cents  a  pound,  amounts  to  $139.50. 
I  therefore  assess  the  damages  up  to  the  commencement  of 
this  suit  at  $935.50. 

It  was  made  a  distinct  ground  for  relief  in  the  bill  that 
tlie  defendants'  dam  was  to  have  a  fishway  in  it  and  that 
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it  hag  been  built  without  one.  The  plan  approved  of  by 
the  Governor  in  Council  does  not  shew  a  fishway,  bm  the 
memorandum  of  approval  endorsed  on  the  plan  by  the 
government  engineers  is  as  follows:  "Approved,  provided  a 
suitable  fishway  is  constructed  in  connection  therewith  to 
the  approval  of  the  Department  of  Public  Works  of  New 
Brunswick/^  Section  9  of  the  defendants^  Act  of  incorpor- 
ation makes  it  incumbent  upon  the  company  to  put  such 
a  fishway  in  the  dam  as  may  be  required  by  ihe  Lieutenant- 
Governor  in  Council,  or  by  any  other  lawful  authority.  There 
mever  has  been  any  order  in  council,  or  by  the  Public  Works 
Department,  as  to  such  a  fishway,  and  if  the  matter  is  under 
the  control  of  the  Dominion  authorities,  s.  6  of  c  46,  1  B. 
S.  Canada,  provides  ample  means  for  the  plaintiff  to  secure 
the  fishway  if  it  is  deemed  to  be  necessary  in  the  public  in- 
terests. At  all  events  it  is  not  a  matter  with  which  this 
Court  on  any  evidence  now  before  it  would  interfere. 

Tliere  will  be  an  order  assessing  the  damages  sustained 
up  to  the  commencement  of  this  suit  at  $935.50,  and  in  addi- 
tion an  injunction  in  the  usual  terms  restraining  the  defend- 
ants from  unreasonably  using  the  water,  not  however  to  issue 
before  January  1st,  1908.  The  $935.50  will  be  payable 
within  two  months  from  service  of  this  decree  on  the  de- 
fendants.   Defendants  to  pay  costs. 


HOVA  SCOTIA. 

Drysdale,  J.  Sydney,  October  29th,  1907. 

LAWSON  V.  THE  TOWN  OF  GLACE  BAY. 

Canada  Temperance  Act — Liquor  License  Act  of  Nova  Scotia 
— Inspector — Appointment  hy  Municipal  Council — Term 
of  Office — Action  for  Salary  for  Full  Year  from  Date  of 
Appointment — Liability, 

Tobin  and  Douglas,  for  plaintiflf. 

J.  J.  Bitchie,  K.C.,  and  Carroll,  for  defendant. 

Drysdale,  J.: — The  plaintiff,  who  acted  as  inspector  for 
enforcing  the  Canada  Temperance  Act  in  the  Town  of  Glace 
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Bay,  from  November  15th,  1906,  to  March  19th,  1907, 
brings  this  action  against  defendant  town  lor  damages  for 
wrongful  dismissal,  or  for  refusal  to  continue  him  in  the 
said  office  in  the  town. 

By  s.  181  of  c.  100  R.  S.,  "  The  Liquor  Licenae  Act*'* 
the  council  of  every  municipality  in  whioh  the'  Canada  Tem- 
perance Act  is  in  force  shall  annuaily^  appoint  one  or  more 
inspectors  for  the  purpose  of  enforcing  duch  Act.  If  the 
council  fails  to  appoint  such  inspector  he  may  be  appointed 
by  the  Governor  in  Council,  and  any  person  appointed  under 
the  section  shall  hold  office  for  one  year.  It  will  be  noted 
that  the  appointment  is  annual,  and  no  provision  is  made 
for  filling  any  vacancy,  but  by  virtue  of  the  Interpretation 
Act  the  power  of  appointment  includes  the  power  of  remov- 
ing, reappointing  or  appointing  another  in  his  stead. 

Shortly  after  the  election  of  councillors  in  1906,  via., 
on  March  6th,  1906,  one  McDougal  was  appointed  inspector 
for  the  town.  His  term  would  therefore  be  for  one  year 
from  March  6th,  1906.  In  August,  1906^  McDougal  resigned, 
and  the  council,  on  August  28th,  1906,  appointed  one  CUs- 
holm  in  his  stead.  Chisholm  left  the  country  early  in 
November,  1906,  and  the  council  then  filled  the  vacancy 
by  appointing  the  plaintiff  on  November  15th,  1906.  As  I 
apprehend  the  Act  and  the  powers  of  the  council,  this  ap- 
pointment of  the  plaintiff  would  only  give  him  the  balance 
of  McDougal's  term  as  inspector,  and  without  re-appoint- 
ment his  term  of  office  would  expire  on  March  6th,  1907. 
When  the  annual  appointments  were  made  in  March,  1907, 
another  person  was  chosen  by  the  council  as  inspector  and 
appointed  to  the  office,  and  the  plaintiff  was  notified  on 
March  20th,  1907,  that  his  services  were  dispensed  with.  He 
was  offered  his  regular  salary  up  to  the  date  of  this  notice, 
$52.50,  plus  $75,  and  an  additional  month's  salary,  after  his 
services  ceased,  making  in  all  $127.50.  This  he  refuijed, 
and  the  amount  has  been  paid  into  Court.  In  this  action  he 
insists  that  he  was  entitled  to  the  office  for  one  year  from 
November  15tli,  1906,  the  date  of  his  appointment,  and  that 
he  was  wrongfully  dismissed.  I  cannot  so  hold.  The  ap- 
pointment being  an  annual  one,  the  council's  power  ceased, 
in  my  view,  for  the  year  when  they  dealt  fwith  the  office 
and  appointed  McDougal  in  March,  1906,  except  as  to  power 
of  removal  and  vacancies.  The  scheme  of  the  Act  is  an 
annual  appointment  of  one  or  more  inspectors  by  the  coun- 
cil.    If  they  refuse  or  fail  to  make  tiie  appointment  the 
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Governor  in  Council  can  act,  but  the  tenure  is  one  year. 
The  council  having  once  acted  by  the  appointment  of  Jic- 
Dougaly  I  think  they  were  limited  to  filling  vacancies  until 
the  next  annual  appointment  after  McDougars  term,  but 
even  if  this  were  not  so,  it  is  obvious  under  the  circum- 
stances that  the  appointments^  first  of  Chisholm  and  then 
of  the  plaintiff,  were  merely  appointments  in  McDougal's 
place  or  atead. 

1  am  of  opinion  that  the  amount  tendered  and  paid  in 
was  sufficient,  and  there  will  be  judgment  for  the  defendants. 


HOVA  SCOTIA. 

Drysdale,  J.  Sydney,  October  29th,  1907. 

EOSS  V.  COADE. 

Contract — Sale  of  Ooods — Illegality — Supplying  Liquor  for 
Saie  in  County  where  Canada  Temperance  Act  in  Force 
— Principal  and  Agent — Knowledge  of  PrincipaL 

H.  Boss  and  Livingstone,  for  plaintiffs. 
J.  J.  Bitchie,  K.C.,  for  defendant. 

Drysdale,  J.: — ^The  plaintiffs  are  liquor  dealers  with 
(^ces  in  New  York,  and  the  defendant  is  an  hotel  keeper  in 
Bridgetown,  Nova  Scotia.  The  plaintiffs  sold  to  defendant 
two  lots  of  liquor,  one  in  January,  1905,  amounting  to  $330, 
and  one  in  June,  1905,  amounting  to  $335.98.  This  action 
is  to  recover  the  balance  due  on  the  goods  so  sold  and  deliv- 
ered to  defendant,  the  balance  claimed  being  $407.23. 

The  defence  raised  is  that  the  goods  sold  were  for  the 
purpose  of  illicit  sale  in  Annapolis  county,  where  the  Can- 
ada' Temperance  Act  was  in  force,,  and  this  to  the  knowledge 
of  the  plaintiff,  at  the  time  the  goods  were  shipped. 

As  to  the  second  lot  supplied,  viz.,  the  June  invoice  for 
$335.98,  there  can  be,  I  think,  no  serious  question  raised 
on  this  point.  The  plaintiff's  agent  took  the  order  at  the 
hotel  in  Bridgetown,  where  he  seems  to  have  been  fully  in- 
formed by  defendant  not  only  as  to  the  Act  being  in  force 
in  Annapolis,  but  of  defendant's  method  of  doing  business, 
and  the  then  stringent  enforcement  of  the  Act.     With  a 
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full  knowledge  that  defendant's  trade  in  such  goods  was 
being  carried  on  in  an  illicit  manner^  he  solicited  and  ac- 
cepted the  order  for  such  second  invoice  to  further  «uch 
trade.  Under  the  circumstances  the  knowledge  of  the  agent 
must  be  held  the  knowledge  of  the  principal. 

As  to  the  first  invoice  of  $330,  I  took  time  for  consid- 
eration on  the  question  of  plaintiffs'  knowledge  at  the  time 
of  the  contract.  That  is  to  say,  did  plaintiffs  know  at  the 
time  they  sold  and  delivered  the  goods,  such  goods  were  to 
be  dealt  in  illegally  and  retailed  or  sold  in  violation  of  the 
Act  in  Annapolis  county?  In  considering  this,  I  find  the 
plaintiffs  had  been  doing  business  with  the  defendant's  pr^ 
decessor  in  the  hotel  business  at  Bridgetown. 

The  goods  sold  were  in  warehouse  in  Halifax,  and  belore 
the  goods,  case  liquors,  were  shipped  as  8  barrels  of  groceries, 
the  plaintiffs  by  their  letter  dated  6th  January,  1905,  make 
the  following  significant  statement: — 

"  Our  warehouseman  writing  as  on  the  30th  ult.  informed 
us  that  they  had  written  to  you  asking  whether  you  wished 
the  37  cases  whiskies  shipped  to  you  in  barrels  in  view  of 
Bridgetown  being  a  Scott  Act  town.  We  presume  that  you 
duly  communicated  with  them  as  to  the  manner  in  which 
you  desired  shipment  to  be  made." 

In  view  of  these  circumstances,  and  drawing  the  reason- 
able inferences  from  the  statements  contained  in  the  letter 
quoted,  as  well  as  from  the  facts  above  noted,  I  am  con- 
strained to  hold  that  the  plaintiffs^  with  knowledge  of  the 
illicit  intention,  were  parties  to  aQ  illegal  contract  when 
furnishing  the  January  supply  as  well  as  on  the  second 
occasion. 

lliere  will  be  judgment  for  defendant 


^w^ 
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QUEBEC. 

Court  of  Keview.  September  14th,  1907. 

Coram,   Sir   M.   M.    Tait,   C.J.,    Louangkr,   and    Pao- 
KUELO.  JJ. 


J 


LAMOUREAUX  v.  FONTAINE. 

BEAUDBY  V.  FONTAINE. 
LAMOUREAUX  v.  FONTAINE, 

Debtor  and  Creditor  —  Fraudulent  Conveyance  —  Saisie-arrei 
Tierssaisie  —  Setting  aside  Conveyance. 

Sir  M.  M.  Tait,  C.J. : — These  three  actions,  which  were 
united  in  the  first  court  for  the  purposes  of  proof  aad  trial, 
were  argued  together  in  this  court,  and  all  turn  upon  the 
question  whether  the  several  plaintiffs,  who  were  creditors 
of  Joseph  Fontaine,  junior,  can  impeach  his  act  in  selling 
to  his  father  all  his  real  estate  and  movable  property,  as 
being  done  in  fraud  of  their  rights.  On  the  Ifith  August, 
1906,  plaintiffs  Lamoureaux  sued  defendant  Joseph  Fon- 
tidne,  junior,  for  $563.33  and  recovered  judgment  1 9th  Sep- 
tember, 1906.  On  the  2l8t  August,  1906,  plaintiff  Beaudry 
sued  the  defendant  for  $219.92  and  got  judgment  on  tlie 
paid  19th  September,  1906.  On  the  27th  Aupriist,  1906,  de- 
fendant sold  to  his  father,  Joseph  Fontaine,  senior,  a  lot  of 
land  and  all  his  roulant;  deed  registered  27th  August,  1906. 
On  the  6th  October,  1906,  both  plaintiffs  Ijamonreaux  and 
Beaudry  issued  executions  and  on  12th  Ooto])er,  1906,  bailiff 
returned  nulla  bona.     On  tho  same  6th  Ootobor.  1906,  both 
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plaintiffs  took  saisie-arrets  in  the  hands  of  Fontaine,  senior, 
and  on  19th  October,  1906^  he  declared  upon  both  writs  that 
he  owied  nothing  and  added  that  he  had^  bought  the 
property  of  his  son  on  27th  August,  1906,  the  lot 
for  $700  and  the  roulant  for  $300;  that  he  kn^w 
his  son  was  in  debt  and  bought  all  he  owned  to  avoid  coats; 
that  he  paid  $3,000  cash  and  obliged  himself  to  pay  $700 
to  Despres,  hypothecary  creditor;  that  he  will  not  surrender 
the  lot  for  less  than  $1,000.  Plaintiffs  contested  the  de- 
clarations made  in  their  respective  cases  on  two  grounds: 
(1)  That  the  declaration  is  false;  that  he  is  indebted;  that 
tiie  movables  were  worth  $400  and  the  lot  of  land  $1,000; 
and  (2)  that  the  deed  of  August  27th  was  fraudiilent,  the 
son  being  insolvent  to  the  knowledge  of  his  father,  aad  plain- 
tiffs pray,  in  effect;  (1)  that  the  sale  be  $et  aside  as  false 
and  fraudulent;  (2)  that  the  movables  be  declared  to  form 
part  of  the  assets  of  the  defendant;  (3)  that  the  tiers-saisie 
produce  them  to  be  sold  en  justice;  (4)  in  default  to  produce, 
the  tiers-saisie  deposit  the  value  $400,  that  plaintiffs  may  re- 
ceive their  shares;  (6)  in  default  of  this,  tiers-saisie  be  con- 
demned as  the  personal  debtor  of  plaintiffs;  (6)  that  it  be 
declared  that  at  the  time  of  the  service  of  the  writ,  the  tiers- 
saisie  had  roulant  valuing  $400  in  his  possession.  Tiers- 
saisie  answered  admitting  the  purchase  of  the  property  men- 
tioned, excepting  one  wood  wagon,  a  double  harness  and  two 
horses.  He  says  he  obliged  himself  to  pay  $700  to  Despres 
and  that  he  is  ready  to  deliver  back  the  movable  property^ 
on  being  reimbursed  the  $300,  which  he  paid  in  cash.  On 
the  21st  October,  the  plaintiffs  Lamoureux  took  a  direct 
action  against  both  Fontaines  to  annul  the  deed  of  sale  of 
27th  August,  on  the  grounds  already  stated,  which  was  con- 
tested by  Fontaine,  senior,  only.  The  three  cases,  as  already 
stated,  were  united  for  the  purposes  of  proof  and  trial.  On 
the  21st  January  lost  three  separate  judgments  were  ren- 
dered. The  direct  action.  No.  714,  was  maintained  and  the 
deed  set  a&ide.  In  the  two  saisie-arrets,  Nos.  622  and  629, 
the  dispositions  of  the  judgments  were  in  this  form:  "Doth 
therefore  declare  the  declaration  of  the  said  tiers-saisie  to  be 
false  and  unfounded  in  law,  and  doth,  moreover,  maintain 
the  contestation,  with  costs."  We  are  all  of  opinion  that  the 
deed  of  sale  waa  fraudulent  for  the  reasons  given  by  the  first 
court  in  its  judgments  on  the  different  issues.  The  judg- 
ment? in  the  action  No.  714  is  unanimously  confirmed,  but  it 
is  said  that  the  judgments  in  the  other  cases,  Nos.  622  and 
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629,  did  not  go  far  enough,  that  they  do  not  conform  to 
art.  541  C.  C-.  P.,  not  being  susceptible  of  execution.  It  is 
said  that  they  should  have  annulled  in  express  terms  the 
deed  of  sale,  should  have  declared  what  property  tiers-saisie 
had  in  his  hands  and  ordered  him  to  hand  it  over  to  be  aold^ 
etc.,  etc.  The  cases  were  inscribed,  not  upon  the  merits 
of  the  saisie-ari-ets,  but  upon  the  merits  of  the  con- 
testation only,  which,  as  already  mentioned,  were  mainr 
tained  with  costs.  The  tiers-saisie  declared  he  did  not 
owe  his  son  and  had  nothing  in  his  possession  belonging  to 
him,  justifying  this  statement  by  saying  that  he  had  booight 
all  his  son's  property  and  that  he  had  paid  for  the  mov- 
ables in  cash  and  had  undertaken,  in  payment  of  the  real 
property,  to  discharge  the  mortgage  on  it,  amounting  to 
$700,  which  was  the  price  he  agreed  to  pay  for  it.  The  con- 
testant said  this  waa  false  because  the  deed  of  sale  was  a 
fraud,  and  the  judgments  upon  these  inscriptions  held  the 
declarations  to  be  false  and  maintained  the  contestations 
with  costs  upon  that  ground.  Could  the  court  have  gone 
any  further  upon  such  inscriptions  unless  to  declare  the  deed 
fraudulent  and  set  it  aside  in  express  terms?  The  judg- 
ments give,  in  express  terms,  the  reasons  why  the  deed  is 
fraudulent,  and  probably  did  not  declare  it  so  in  express 
terms  in  the  dispositions,  because  it  had  done  so  in  the  judg- 
ment in  the  other  case,  No:  714,  which  is  the  direct  action  to 
annul  the  deed,  and  which  was  joined  to  the  others  for  proof 
and  trial.  It  appears  to  me  that  the  Court,  having  expressly 
annulled  the  deed  in  the  judgment  in  the  direct  action,  ren- 
dered at  the  same  time  as  the  others,  it  was  not  necessary 
to  again  declare  its  will  in  the  judgments  on  the  contesta- 
tions. The  false  declarations  made  by  tiers-saisie  in  Nos.  622 
and  629  being  disposed  of,  and  there  being  really  no  declara- 
ticms,  cannot  the  plaintiffs  in  these  cases  inscribe  for  judg- 
ment on  the  saisie-arret  and  have  tiers-saisie  declared  their 
personal  debtor,  unless  he  obtains  leave  to  make  another  and 
true  declaration  in  each  case.  I  think  they  can.  I  see  no 
reason  to  send  back  these  judgments  to  the  lower  Court  as 
insufficient,  for  they  have  got  rid  of  the  false  declarations 
and  opened  the  way  for  the  plaintiffs  to  get  judgments  on 
their  respective  writs  of  saisie-arret;  and  they  are,  moreover, 
executory  for  costs.  I  am  to  confirm  all  these  judgments, 
but  in  order  to  give  a  judgment  in  which  two  judges  agree, 
I  concur  in  Mr.  Justice  Loranger's  view  that  the  judgments 
should  be  modified  by  ordering  the  tiers-saisie  to  make  a 
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deposit  in  Court  of  the  sum  of  four  hundred  dollars,  which 
he  owes  to  the  defendant;  and  in  default  of  so  doing  within 
15  days  from  this  date,  he  is  condemned  to  pay  to  the  plain- 
tiff the  said  sum  of  $4:00,  with  costs  in  the  Court  below. 
The  judgment  of  the  Court  below  is  modified  accordingly, 
with  costs  in  Keveiw. 


QUEBEC. 

September  27th,  1907. 

Court  of  Queen's  Bench  (Appeal  Side). 

Coraaii,  BossE,  Blanchet,  Trenholme,  Lavergne, 
and  Cross,  JJ. 

COMMERCIAL  RUBBER  COMPANY  v.  TOWN  OF 

ST.  JEROME. 

Municipal  Law  —  Tax  Exemption  —  By-law  —  Bonus  to 
Company  —  Conditions  —  Raiificaiion  —  Breach  by 
Company — Forfeiture  — Demurrer  — JudgmenV^  a  quo** 

I^avergne,  J.: — This  is  an  appeal  from  a  judgment 
of  the  Superior  Court  for  the  district  of  Terrebone, 
(Taschereau,  J.),  rendered  at  Ste.  Seholastique,  October 
22nd,  1906,  dismissing  appellant's  partial  demurrer  to  re- 
spondent's answer  to  plea,  maintaining  respondent's  action 
and  declaring  appellant's  properties,  situated  in  the  town 
of  St.  Jerome,  hypothecated  in  favour  of  the  respondent  for 
the  payment  of  the  sum  of  $26,758.95,  being  $25,000, 
amount  of  moneys  advanced  by  the  respondent  to  the  Bos- 
ton Rubber  Company  of  Montreal,  Limited,  and  $1,768.95, 
taxes  due  by  the  said  company  to  the  respondent,  and  con- 
demning tlie  appellant  a«  personal  debtor  of  the  respondent 
to  the  payment  of  the  said  sum  of  $26,758.95,  with  interest 
and  costs,  on  its  default  to  surrender  its  said  properties 
according  to  law. 

On  the  21st  day  of  September,  1896,  the  council  of  the 
town  of  St.  Jerome  passed  a  by-law,  called  "  By-law  No.  22, 
granting  a  bonus   of   $50,000.00   and   an  exemption   from 
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municipal  taxes  for  20  years  to  the  Bosston  Rubber  Company 
of  Montreal,  Limited." 

The  by-law  first  recites  the  obligations  which  the  Boston 
liubber  (Company  was  prepared  to  assume  and  which  con- 
sisted, briefly: — Ist,  acquiring  real  estate  and  motive  power 
in  the  town  of  St.  Jerome;  2nd,  erecting  a  building  of  at 
least  $200,000;  3rd,  exploiting  its  industrj'  without  inter- 
ruption for  ten  years;  4th,  employing  at  least  150  workmen^ 
residents  of  St.  Jerome,  during  the  first  year,  60  of  whom  to 
be  heads  of  families,  and  paying  at  least  $50,000  in  salaries, 
and  for  the  second  year,  at  least  200  resident  workmen, 
of  whom  75  must  be  heads  of  families,  and  paying  a  mini- 
mum of  $75,000  per  annum  in  salaries,  the  salary  of  the  man- 
ager and  of  the  foreman  not  to  exceed  $3,000  and  $1,200  a 
year  respectively;  5th,  giving  to  the  town  as  guarantee  a 
first  hypothec  of  $50,000  on  its  real  estate  and  plant;  6th, 
insuring  the  buildings  and  plant  against  fire,  in  favour  of 
the  town;  7th,  beginning  the  building  operations  within 
three  months  after  the  vote  on  the  said  by-law;  8th,  giving 
access  to  its  books,  receipts,  etc.,  to  the  mayor,  secretary- 
treasurer  or  special  delegate  of  the  town,  to  enable  them  to 
verify  iirhether  the  company  was  fulfilling  its  obligations, 
and  allowing  them  to  take  the  affidavit  of  the  manager  or 
employees  of  the  company ;  9th,  becoming  jointly  and  sever- 
ally responsible  to  the  town  with  its  employees  for  the  water 
tax;  10th,  recognizing  (besides  the  hypothecary  guarantee), 
the  town  as  its  chirographic  creditor  for  any  advances  which 
the  town  might  make  at  any  time. 

In  consideration  of  the  assumption  of  these  obligations 
by  the  company  the  town  decrees  as  follows: — 1,  A  bonus 
of  $50,000  is  granted  to  the  company,  jiayable  as  follows : 
(a),  $25,000  when  the  company  shall  have:  (1),  erected  its 
factory,  plant,  etc.,  and  commenced  to  operate  the  same;  (2), 
executed  the  hypothec  aforesaid;  and  (3),  transferred  the 
insurance  to  the  town,  as  aforesaid;  and  (b),  $25,000  as 
soon  as  the  company  employs  150  workmen.  2.  The  com- 
pajiy  shall  be  exempt  for  20  years  from  all  municipal  taxes 
upon  its  workshops  and  accessories,  except  the  water  tax. 
3.  The  default  by  the  company  to  fulfil  all  and  every  obli- 
gations and  conditions  recited  in  the  by-law  shall  have  the 
following  consequences:  (a),  forfeiture  of  the  bonus  and 
exemption  from  taxes;  (b),  right  of  the  town  to  recover  the 
moneys  advanced  to  the  corporation.  4.  The  advantages 
herehy  conferred  shall  not  be  transferred  without  the  assent 
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of  the  town.  5.  If  the  compaiiy  fulfils  the  above  mentioned 
obligations  during  ten  years  from  the  date  of  the  first  pay- 
ment of  $25,000^  the  town  will  then  give  it  "  main-levee  " 
of  its  hypothec  and  a  final  acquittance  and  discharge  from 
all  obligations  thereby  assigned.  6.  The  present  by-law  shall 
not  be  in  force  until  approved  by  the  majority,  in  value  and 
number,  of  resident  land  owners.  The  by-law  was  adopted 
October  14th,  1906.  On  the  16th  June,  1898,  two  deeda 
were  passed  before  Perodeau,  M.P.,  at  Montreal.  By  the 
first  deed  the  company  hypothecates  to  the  town  all  its  St. 
Jerome  properties  for  $50,000.  In  the  deed,  the  parties 
refer  to  the  obligations  mentioned  in  the  by-law  and  agree 
that  if  the  company  fulfils  its  obligations  during  ten  years, 
the  town  shall  give  it  "  main-levee  "  of  the  present  hypothec. 
By  the  second  deed  the  company  acknowledges  to  have  re- 
ceived from  the  town  $25,000  on  account  of  the  bonus  of 
$50,000  granted  by  the  town  to  the  company,  aa  mentioned 
in  the  deed  of  hypothec  passed  simultaneously  with  the  pre- 
sent deed.  The  declaration  recites  the  foregoing  facts,  and 
then  proceeds  to  enumerate  respondent's  grievances  against 
the  Boston  Rubber  Company: — 1.  It  did  not  employ  150 
workmen  during  the  first  year,  or  200  daring  the  subsequent 
years.  2.  It  has  ceased,  over  three  years  ago,  to  exploit  its 
St.  Jerome  factory.  3.  It  has  transferred  to  respondent 
its  rights  and  obligations  under  the  by-law  without  the 
town's  consent.  4.  It  only  gave  the  town  a  second  instead 
of  a  first  hypothec.  5.  It  is  now  being  wound  up  and  has 
disposed  of  its  properties  and  sold  the  machinery  and  plant, 
which  were  the  town's  guarantee  as  chih)graphic  creditor 
of  the  company.  For  all  these  reasons  the  company  "mis- 
en-cause  "  has  forfeited  its  right  to  the  bonus  and  the  town 
is  entitled  to  reclaim  the  $25,000  advanced  as  such.  H 
claims  also  the  right  to  recover  the  following  amounts:  $625, 
tax  imposed  by  by-law  No.  36,  adopted  August  30th,  1900; 
$425,  tax  imposed  by  by-law  No.  41,  adopted  October  14th, 
1901 ;  $708.95,  tax  imposed  by  by-law  No.  48,  adopted  De- 
cember 15th,  1902;  $1.65  and  $16.50,  imposed  on  various 
properties  of  the  "  mise-en-cause,"  in  all  $1,758.95.  Ap- 
pellant demurs  to  all  allegations  tending  to  establish  an  in- 
formal ratification  of  solemn  contract.  The  reasons  of  the 
demurrer  may  be  summarized  a«  follows: — 1.  No  informal 
ratification  of  a  solemn  contract  which  is  informal,  is  ad- 
missible. 2.  In  any  event  it  should  be  made  in  notarial 
form,  and  registered  according  to  law.     3.  It  should  also  be 
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made  bj  by-law,  not  by  mere  resolution.  4.  Nothing  sbeiws 
that  the  text  of  the  deed  of  hypothec  was  ever  made 
known  to  the  company's  shareholders.  5.  At  any  rate,  such 
ratification  being  necessary,  should  have  been  alleged  in  the 
declaration,  and  not  in  the  andwer  to  the  plea. 

The  judgment  "  a  quo  '^  dismisses  the  demurrer  and 
maintains  the  action  (except  as  regards  the  interest  on  the 
$25,000).  It  holds:  1.  That  the  directors  of  a  company 
may  bind  it  in  all  contracts  which  are  not  contrary  to  its 
objects  or  to  the  law  governing  it,  and  which  tend  to  the 
good  administration  the:*eof  (R.  S.  C,  ch.  119,  sec.  35); 
2.  "Hiat  particularly  the  right  to  hypothecate  the  company's 
real  estate  is  one  inherent  to  its  directors.  3.  That  the  only 
restriction  in  the  law,  on  that  subject,  refers  to  hypothecs 
which  the  company  might  give  to  secure  a  loan,  which  are 
subject  to  the  formalities  of  section  37  of  the  Act.  4,  That 
in  the  present  case  there  is  no  loan  but  a  mere  bonus  or 
gratuity,  which  respondent  could  grant  by  virtue  ol  ite 
charter  (57  Vict.,  Que.,  ch.  62,  sec.  26,  par.  1),  and  that  the 
directors  of  the  "  mise-en-cause "  could  grant  a  hypothec 
therefor  without  the  intervention  of  the  shareholder.  5. 
That  in  any  event,  the  shareholders  of  the  company  (and 
after  the  winding-up  order  was  given,  its  liquidator  and  in- 
spectors), did  subsequently  apf)rov(»  and  ratify  the  acts  of 
their  president,  authorized  by  the  board  of  directors.  6. 
That  the  appellant  has  accepted  the  hypothec  in  question 
and  is  bound  thereby  if  such  hypothec  is  valid.  7.  That  the 
"mise-en-cause''  has  incurred  the  forfeiture  of  its  right  to 
the  bonus  and  of  the  exemption  from  taxes  which  were  mere- 
ly an  accessory  thereof.  8.  That  the  prescription  of  the 
said  taxes  was  suspended  during  the  existence  of  the  right 
to  the  bonus,  and  that  they  can  now  be  claimed  "hypothe- 
cairement." 

Appellant  claims  that  the  judgment  "  a  quo  "  is  errone- 
ous and  should  be  revised,  and  the  action  dismissed  ah  re- 
gards appellant. 

Two  questions  arise  in  the  present  appeal : — 

1.  Is  the  respondent  entitled  to  reclaim  either  from  the 
appellant  or  from  the  "mise-en-cause;"  (a),  tho  $25,000  ad- 
vanced; (b)  the  taxes  from  which  the  "mise-en-cause"  had 
been  exempted?  2.  Is  the  deed  of  hypothec,  consented  June 
16th,  1898,  a  valid  one?  (a),  does  it  apply  to  the  $25,000 
in  question,  and  to  the  taxes?     (b)  I?  it  clothed  with  all  the 
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formalities  required   by  law?     (c)  If  not,  have  such  for- 
malities been  validly  'waived? 

1  am  of  opinion,  and  this  is  the  unanimous  opinion  of 
this  court,  that  there  is  no  error  in  the  judgment  appealed 
from.  We  confirm  it  and  we  dismiss  the  present  appeal, 
with  costs. 


QUEBEC. 

Superior  Court,  September  27th,  1907. 

BEAUDOIN  v.  CHARREAU,  et  al. 

Life  Insurance  —  Authority  of  Agent  —  Payment  of  First 
Premium  by  Promissory  Note  —  Note  Payable  to  Agent 
Personally — AgenVs  Personal  Receipt  therefor — Liability 
of  Company. 

Curran,  J. : — Plaintiffs  in  warranty  allege  that  the  prin- 
cipal plaintiff  claims  from  the  principal  defendant  the  sum 
of  $321.58,  the  amount  of  a  promissory  note,  signed  ^y  the 
principal  defendant  at  Montreal,  on  the  23rd  October,  1906, 
to  the  order  of  L.  E.  Lortie,  payable  two  months  after  date 
at  the  ofiBce  of  the  Provincial  Bank  of  Canada,  endorsed  by 
other  defendant,  Lortie,  and  transferred  to  plaintiff  for 
value,  and  $2.54  costs  of  protest,  and  demand  judgment  for 
the  sum  of  $321.58,  with  interest  on  $319.04  from  the  26th 
December,  1906,  and  costs.  Plaintiffs  in  warranty  allege 
that  the  note  in  question  was  signed  by  plaintiff  in  warranty, 
under  the  following  circumstances:  The  defendant  Lortie 
was,  on  the  23rd  of  October,  1906,  and  had  .been  for  some 
time  previous,  the  agent  of  defendant  in  warranty,  and  was 
authorized  by  it  to  solicit  contracts  of.  insurance  and  to 
collect  the  amount  of  premiums  due  by  the  insured.  On 
the  23rd  October,  1906,  plaintiff  in  warranty  placed  in  the 
hands  of  said  Lortie,  in  his  quality  of  agent  of  the  defend- 
ant in  warranty,  an  application  asking  the  company  to  issue 
a  joint  policy  on  their  lives  to  the  amount  of  $10,000  at  the 
annual  premium  of  $398.80.  That  the  plaintiffs  in  warranty 
were  examined  by  the  medical  oflScer  of  the  company. 
Tjortie,  at  tlie  same  time,  acting  in  his  quality  of  agent  of  the 
company,  induced  plaintiffs  in  warranty  to  sign  the  note, 
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which  lie  prepared  himself,  for  $319.04,  amount  of  the  first 
premium,  le}?8  his  commission  thereon,  in  all  these  pro- 
ceedings?, Lortie  was  acting  ejs  authorized  agent  of  defendant 
in  warranty,  and  it  was  in  snch  quality  plaintiflfs  in  warranty 
gave  him  the  promissory  note.  They  also  allege  that  the 
company  was  well  aware  that  they  were  being  solicited  to 
effect  such  contract  of  insurance,  and  that  they  were  never 
notified,  hy  defendant  in  warranty,  not  to  pay  the  amount  of 
said  first  premium  to  Lortie;  further,  that  it  is  always  a 
custom  for  the  insurance  companies  to  have  the  first  pre- 
mium collected  by  the  agent  soliciting,  a  custom^  well  known 
to  defendant  in  warranty.  The  applications  of  plaintiffs  in 
warranty  were  immediately  submitted  to  the  company  by 
Lortie,  and  on  the  5th  of  December  a  notice  was  sent  to  them 
that  their  application  for  a  joint  policy  had  been  refused,  and 
that  the  company  wa«  willing  to  issue  a  policy  on  the  life 
of  Daoust  alone.  They  allege  that  the  promissory  note 
given  by  plaintiff  in  warranty  thus  became  null  and  void. 
The  company  was  asked  to  hand  over  the  note,  but  refused 
to  do  so.  Lortie  had  illegally  discounted  the  note  for  his 
own  benefit,  and  appropriated  the  proceeds.  Plaintiffs  in 
warranty  claim  that  the  company  is  r>ound  to  hand  over  said 
note,  or  to  protect  them  against  all  troubles  in  connection 
therewith.  ITie  company  pleaded  in  the  first  instance  by  a 
demurrer,  which  was  dismissed  by  a  judgment  of  this  court, 
and  secondly,  stated  that  Lortie  had  authority  to  solicit  ap- 
plications for  insurance,  but  denied  that  he  had  a  right  to 
collect  the  first  premium,  and,  especially,  that  he  had  no  auth- 
ority to  collect  premiums  on  account  of  applications  before 
they  had  been  submitted  to  the  compiany,  and  which,  when 
submitted,  were  refused,  and  upon  which  no  policy  had 
been  issued.  They  claim  Lortie  had  no  authority  to  make  or 
receive  the  note  in  question,  and  that  plaintiffs  in  warranty, 
in  giving  him  the  note  payable  to  his  own  order,  did  so  en- 
tirely at  their  own  risk,  and,  if  they  were  not  acting  in 
collusion  with  Lortie,  they  were  guilty  of  such  gross  impru- 
.dence,  that  they  have  no  claim  against  the  company.  Judg- 
ment has  already  been  rendered  in  the  principal  action 
against  defendants,  in  favour  of  the  original  plaintiff.  Lortie 
wa^  a  sub-agent  of  the  company,  and  was  authorized  to 
solicit  policies,  and  was  authorized  further  to  collect  pre- 
miums when  due,  and  exigible.^  It  is  clear  that  he  had  no 
right  to  take  from  plaintiffs  in  warranty  a  promissory  note, 
payable  to  his  own  order,  entirely  ignoring  the  company. 
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The  parties  have  submitted  numerous  authorities  to  the 
court,  but  one  cited  by  the  plaintiff  in  warranty  seems  to  be 
eoncluBive  against  them.  In  the  case  of  the  Manufacturers' 
Accident  Insurance  Company  v.  Pudsey,  vol.  27  Supreme 
Court  Reports,  page  379,  Mr,  Justice  King  said:  "The 
authority  of  a  general  agent  is  restricted  to  the  range  of  his 
employment,  and  to  the  acts  and  representations  which  a 
prudent,  ordinarily  sagacious  and  experienced  person,  with 
no  reason  to  suspect  otherwise,  might  expect  him  to  do  or 
be  authorized  to  make  in  respect  of  the  particular  business 
entrusted  to  him."  This  rule  applies  a  fortiori  to  sub-agents. 
Daoust^  one  of  the  plaintiffs  in  warranty,  is  an  excellent 
brnmeas  man,  is  an  experienced  person  and  acknowledges 
that  he  himself  was  formerly  engaged  in  the  insurance  busi- 
ness as  a  sub-agent.  He  must  have  known  when  he  gave 
a  promissory  note  to  Lortie,  payable  to  Lortie's  own  order, 
regardless  of  the  company,  and  when  he  took  from  Lortie 
a  receipt  signed  by  Lortie  personally,  without  any  qualifi- 
cation being  added  to  his  name,  as  agent  of  the  company, 
that  he  was  acting  in  a  grossly  imprudent  manner.  He 
gave  the  note  at  his  own  risk  and  in  no  way  bound  the  corn- 
pan]^.  The  court  fails  to  find  any  authorization  for  Lortie 
to  take  a  promissory  note  payable  to  his  own  order,  or  justi- 
fication for  plaintiffs  in  warranty  in  giving  it  to  him,  and 
their  action  against  the  company  is  dismissed  with  costs. 


aiTEBEC. 

September  27th,  1907. 

Court  of  King's  Bench  (Appeal  Side). 

Coram,    Bosse,    Blanchet,    Trenholme,    Lavergne, 
and  Cross,  JJ. 

MONTREAL  STREET  RAILWAY  COMPANY  v. 

PATENAUDE. 

Street  Raihvay  —  Accident  to  Person  —  Negligence  —  Notice 
of  Action  —  Condition  Precedent  —  SI  Vict,  {Que,)  c.  5P, 
sec,  7  —  Effect  of  Failure  to  Give  Statutory  Notice, 

Bosse,  J.: — The  action  was  taken  to  recover  from  the 
defendant    (appellant)    compensation   for   damages   siifllsred 
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by  the  respondent  while  she  was  a  passenger  on  one  of  the 
appellant's  ears.  The  appeal  comes  before  us  from  an  iutef- 
locutory  judgment^  and  the  only  serious  question  raised  is 
to  ascertain  whether  the  notice  of  suit  required  by  the  statute 
(Quebec)  31  Victoria,  is  a  condition  of  the  right  to  sue  at 
all  or  whether  the  notice  is  but  an  advice  to  the  company, 
Bo  as  to  place  it  in  a  position  to  make  inquiries,  before  the 
action,  as  to  the  cause  of  the  claim  and  to  enable  it  to  make 
offers  if  it  should  deem  fit.  The  judgment  of  the  Superior 
Court  has  adopted  the  latter  point  of  view  and  appeal  haa 
been  ta«ken  to  have  it  decided  by  this  court,  a  point  of  pro- 
cedure which^  till  now,  has  given  rise  to  many  contradictory 
decisions  in  the  Superior  Court.  The  statute  in  question, 
31  Vict.  ch.  39,  sec.  7,  reads  as  follows:  '*  All  persons  claim- 
ing any  loss  or  damages  from  the  company  for  any  cunse 
whatever,  shall  be  bound,  within  the  delay  of  a  month  before 
the  institution  of  any  prosecution  for  such  costs  or  damages, 
to  give  notice  in  writing  to  the  company  of  such  claim,  by 
serving  the  same  upon  the  secretary  of  the  company,  at  its 
chief  office,  in  the  city  of  Montreal,  with  a  detailed  state- 
ment of  such  costs  or  damages/'  Almost  all  the  judgments 
rendered  on  the  point  have  been  cited  to  us,  and  there  are 
a  very  large  number  of  them,  and  also  judgments  rendered 
on  the  general  issue  of  the  notices  of  suit  to  be  given  to 
either  public  officers  or  ,to  municipal  office  holders,  and 
finally,  several  cases  in  which  the  question  discussed  was  the 
effect  of  the  special  statute,  31  Vict.  c^.  39,  upon  actions 
taken  against  the  appellant.  All  these  decisions  under  either 
the  Code  of  Procedure  or  the  Municipal  Code,  as  well  as  those 
rendered  under  statutes  other  than  31  Vict.  ch.  39,  have  no 
application  to  the  present  case,  except  so  far  as  they  may 
shew  the  reasons  which  led  to  these  several  laws  and  the 
differences  of  the  interpretations  of  thenx.  Thus,  we  have 
article  88  of  the  Code  of  Procedure,  which  says :  "  No  public 
officer  or  other  person  fulfilling  any  public  function  or  duty 
can  be  sued  for  damages,  by  reason  of  any  act  done  by  him 
in  the  exercise  of  his  functions,  nor  can  any  verdict  or  judg- 
ment be  rendered  against  him,  unless  notice  of  such  action 
has  been  given  him  at  least  one  month  before  the  issue  of 
the  writ  of  summons.  Such  notice  must  be  in  writing:  it 
must  state  the  grounds  of  the  action  and  the  name  of  the 
plaintiff's  attorney,  or  agent,  and  indicate  his  office;  and 
must  be  served  upon  him  perscmally  or  at  his  domicile." 
And  a  sub-section  of  article  793  of  the  Municipal  Code  de- 
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crees :  "  But  no  such  suit  for  damages  resulting  from  bad 
state  of  roads  or  sidewalks  sl^all  be  taken  against  any  suck 
corporation,  without  fifteen  days'  notice  of  such  suit  being 
given  in  writing  to  the  secretary-treasurer  of  the  corporation; 
which  notice  may  be  given  by  registered  letter  and  shaJl  be 
at  the  cost  of  the  person  giving  it." 

The  difference  between  these  two  tests  of  law  and  the 
one  now  claiming  our  attention  is  immediately  seen.  Thua, 
under  these  two  provisions,  it  has  been  frequently  deter- 
mined, and  it  is  now  the  jurisprudence  of  the  country,  that 
tlie  action  cannot  be  taken  unless  previous  notice  has  been 
given,  as  laid  down,  and,  in  default  of  such  prior  notice, 
the  right  of  action  does  not  exist.  Respecting  the  statute 
which  now  occupies  our  attention,  three  decisions  have  been 
cited  to  us:  Bourguignon  v.  Montreal  Street  Railway  Co. 
(6  Q.  P.  R.  232);  Matiice  v.  Montreal  Street  Railway  Co. 
(R.  J.  0.,  20  S.  C.  222);  Kelly  v.  Montreal  Street  Railway 
Co.  (R.  J.  0.,  13  S.  C.  385).  Lastly,  a  fourth  decision  has 
been  cited  to  us:  Pyle  v.  City  of  Montreal  (R.  J.  0.,  6  S.  C. 
490).  This  last  case,  while  decided  under  a  different  statute, 
refers  to  similar  provisions  of  statutory  law,  and  Sir  M.  M. 
Tait  gave  as  a  reason  for  his  judgment  that  the  law  required 
a  notice  of  the  intention  to  take  suit  for  the  purpose  of 
avoiding  a  law  suit,  if  possible,  but  that  the  want  of  notice 
only  meant  that  the  delinquent  party  would  have  to  sup- 
port the  costs  of  a  useless  suit.  The  other  above  mentioned 
judgments  do  not  give  any  reasons.  In  one  case  the  only 
reason  is  that  the  right  of  action  does  pot  exist,  and  in  the 
other  case,  thi>,t  the  right  of  adion  is  not  extinguished. 
This  is  the  whole  result  of  the  application  of  the  statute. 
It  is  true  we  have  a  later  case,  that  of  the  City  of  St.  John 
V.  Christie,  21  S.  C.  R.  1.  In  that  case  the  statute  was 
different,  and  in  any  event  it  was  decided  that  notice  of 
suit  wtas  not  necessary,  the  statute  only  requiring  it  as 
against  the  officers  of  the  corporation  and  not  as  against  the 
corporation  itself.  I  am  inclined  to  the  belief  that  this 
notice  of  suit  as  required  in  actions  to  be  instituted  against 
the  street  railway  is  but  an  incident  of  procedure.  It 
seems  to  me  that  a  right  of  action  cannot  be  destroyed  by 
the  want  of  a  notice  except  in  the  case  where  the  law  ex- 
pressly so  declares ;  it  would  require  express  statutory  liBgis- 
lation  to  support  the  pretension  that  a  party  would  find 
himself  without  a  right  of  action  if  preliminary  to  the  issue 
of  the  writ  notice  of  suit  had  not  been  given.     Of  course, 
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it  is  easy  to  see  that  such  notice  is  of  the  greatest  possible 
help.  The  nature  of  appellant's  business,  the  vast  amount 
oi  detail  in  connection  with  its  running,  the  great  number 
of  accidents  which  might  happen  without  the  knowledge  of 
its  chief  officials,  all  these  conditions  would  expose  it  to  a 
great  number  of  actions  at  law  which  it  might  have  been 
in  a  position  to  avoid  ix  it  had  been  possible  for  it  to  .inquire 
into  them  before  being  sued.  It  was,  no  doubt,  for  this 
purpose  that  the  formality  of  a  notice  of  suit  was  provided 
for;  it  furnishes  the  appellant  with  the  nececssary  moana 
to  find  out  what  has  occurred,  to  realize  the  extent  of  its 
reapensifaility,  to  arrive  at  an  estimate  of  the  extent  of 
damages  it  may  be  called  upon  to  make  good,  or  the  amount 
of  the  indemnity  it  will  have  to  pay,  and  thus  avoid  the 
coeta  of  an  action.  The  object  of  the  law  can  be  thus  readi- 
ly explained,  and  the  text  of  the  law  can  be  enforced,  without 
having  to  fall  back  upon  that  other  extravagant  interpietar 
tion  that  the  want  of  notice  extinguishes  the  debt.  On  {he 
contrary,  it  would  be  entirely  reasonable,  in  the  case  of  there 
being  no  prior  notice,  to  impose  the  costs  thereby  incurred 
upon  the  party  so  in  default  For  these  reasons,  I  am  of 
i^inien  that  the  judgment  is  well  founded  and  that  the 
appeal  should  be  dismissed  with  costs,  and  this  is  the  un- 
animous opinion  of  the  court. 


QXTEBEC. 

Court  of  Review.  September  14th,  1907. 

Coram,  Sir  M.  M.  Tait,  C.J.;  Mathieu  and  Pagnuelo, 
JJ. 

PECLET  ET  AL.   V.   CORPORATION  OF  THE  TOWN- 
SHIP  OF  MARCHAND  AND  CHARTIER  et  al. 

Municipal   Law — Water  Supply — Pipes   on  Highways — ^- 

law — Validity. 

Mathieu,  J.: — This  wsij  an  action  taken  to  annul  a  by- 
law passed  by  the  municipal  council  of  the  township  of  Mar- 
fhand,  which  granted  to  the  mis-en-eause  the  exclusive  right 
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of  laying  pipes  for  the  purpose  of  supplying  water  within 
the  limits  of  the  municipality,  of  entering  into  contractd  for 
the  purpose  of  supplying  water,  together  with  the  right  to 
use  the  roads  and  highways  of  the  township  of  Marchand  for 
the  purpose  of  laying  the  water  pipes.  By  judgment  ot  the 
Superior  Court,  Ottawa,  Roehon,  J.,  the  9th  Nov«nber, 
1906,  the  action  was  dismissed.  The  judgment  under  review 
declared  the  by-law  was  intra  vires  and  that  the  contract 
entered  into  between  the  corporation  and  the  mis-en-oAUse 
was  a  valid  contract  binding  upon  both  parties,  although,  as 
plaintiffs  point  out  in  their  factum,  the  main  features  of  il 
were  the  following:  1.  The  exclusive  right  of  establishing 
and  operating  a  water  works  system  in  the  township;  2.  The 
exclusive  right  of  furnishing  water  to  the  ratepayers;  3. 
The  absolute  right  to  use  the  highways  and  roads  of  the  town- 
ship wherein  to  lay  the  pipes.  In  juxtaposition  to  these 
privileges,  what  consideration  do  the  mis-en-cause  give  to, 
what  obligations  do  they  assume  towards,  the  township? 
That  is  the  main  question  we  have  to  decide ;  that  is  on  what 
the  plaintiffs  bring  the  case  before  this  CJourt.  The  dei*jnd- 
ant  is  quite  satisfied  that  article  615  of  the  Municipal  Code 
gives  the  authority  to  it  of  passing  the  by-law  in  question. 
The  by-law  in  question  creates  a  monopoly  in  favour  ol  the 
mis-en-cause  for  25  years,  and  there  is  no  provision  made  to 
enable  the  township  to  exercise  proper  contrdl  over  the  rates 
to  be  charged  the  company^s  customers.  Neither  is  there 
anything  in  the  contract  which  obliges  the  mis-en-cauoe  to 
supply  water  to  the  ratepayers.  These  and  other  consider- 
ations are  of  sufficient  weight  with  the  majority  of  this 
Court  to  enable  us  to  oome  to  the  conclusion  that  there  is 
error  in  the  judgment  of  the  Superior  Court.  We  accofJL- 
ingly  set  aside  and  reverse  that  judgment,  and  we  declare 
the  by-law  in  question  to  be  oppressive,  unjust,  illegal,  ultra 
vires,  and  we  annul  it  with  costs. 

Pagnuelo,  J.: — I  am  of  the  opinion  that  the  judgment 
should  be  confirmed  and  that  the  inscription  in  review 
should  be  dismissed  with  costs. 
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aUEBEC. 

Court  of  Review.  September  14th,  1907. 

Coram,  Sir  M.  M.  Tait,  C.J.;  Loranger  and  Paonuelo, 
JJ, 

ANDERSON  v.  RICARD. 

Debtor  and  Creditor — Securities  for  Loan — Insurance  Foli- 

c  i^s — R  even  dicatio  u . 

Pagnltelo,  J.: — This  is  an  appeal  to  the  Court  of  Re- 
view of  the  judgment  of  the  Superior  Court  of  the  District 
of  Montreal,  rendered  by  the  Hon.  Mr.  Justice  Mathieu,  on 
the  28ih  of  Dtvembor,  190G,  maintaining  the  plaintiff's  action 
with  costfi. 

The  facts  which  gave  rise  to  the  present  case  are  the 
following:  Some  time  previous  to  the  institution  of  the  pre- 
sent action,  the  plaintiff  had  borrowed  money  from  the  de- 
fendant^ and  the  defendant,  before  he  consented  to  lend  any 
money  to  the  plaintiff,  had  exacted  from  the  plaintiff  that 
he  should  transfer  him  all  his  movables  and  to  obtain  a 
fire  insurance  policy  covering  these  movables,  and  an  insur- 
ance policy  upon  his  life.  The  plaintiff  brought  them  to  the 
defendant  and  left  them  with  him.  Subsequently,  the  de- 
fendant^ without  the  knowledge  of  the  plaintiff,  dispossessed 
himself  of  the  fire  insurance  policy,  but  kept  the  life  insur- 
ance policy.  The  plaintiff,  a  few  days  before  the  institution 
of  the  present  action,  called  at  the  defendant's  office  and  re- 
quested one  Mr.  Daigneault,  the  defendant's  agent  and  re- 
presentative in  Montreal,  to  give*  back  all  papers  that  he  had 
belonging  to  him,  and  Mr.  Daigneault  refused,  saying  that  be 
would  not  surrender  any  of  the  papers  he  had  until  the  plain- 
tiff had  repaid  every  cent  the  defendant  claimed  from  the 
plaintiff.  ITiereupon  the  plaintiff  instituted  the  present 
seizure  in  revendication,  claiming  both  the  fire  insurance 
policy  and  the  life  insurance  policy.  By  his  plea  the  defend- 
ant says  that  he  ignores  whether  or  not  the  plaintiff  is  the 
owner  of  the  said  insurance  policies;  that  he  has  not  in  his 
pos^session  the  fire  insurance  policy,  but  admits  that  the  life 
insurance  policy  was  deposited  with  him  by  the  plaintiff, 
and  he  deposits  it  in  court  with  his  plea  "  pour  valoir  ce  que 
de  droit/*  and  he  further  states  that  he  does  not  detain  it 
illegally  and  has  never  been  put  in  default  to  surrender  the 
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same;  that  the  said  life  insurance  policy  hnjn  never  been 
transferred  to  him;  that  the  plaintiff  has  no  inb^rest'to  insti- 
tute the  present  action  in  revendicalion,  since  tlie  .said  insui'- 
ance  policy  has  no  value,  commercial  or  otherwise;  that 
the  said  insurance  policy  is  not  subject  to  revendication; 
that  the  present  action  is  premature,  illegal,  null  and  void 
and  should  be  dismissed. 

The  first  Court  maintained  the  action  and  substantially 
decided  that  plaintiff  had  requested  the  return  of  \\\^  pajx^rs, 
and  that  defendant  had  refused  to  return  them,  although 
he  had  no  right  to  retain  them,  and  that  plaintiff  had  an  in- 
terest to  take  such  action  and  condsmned  defendant  to  pay 
the  costs.  We  are  unanimously  of  the  opinion  that  there  is 
error  in  the  judgment  rendered  by  the  first  Court  and  w^e 
reverse  it  and  dismiss  plaintiff^s  action  with  costs  in  both 
courts. 


aXJ£BEC. 

Court  of  Kinc/s  Benxh  (Appeal  Side).     Oct.  4th,  1907. 

Coram,  Tascherkau,  C.J.,  Blanchet,  Trenholme, 
Lavergne  and  Cross,  J«J. 

MORGAN  V.  LYALL. 
LYALL  V.  MORGAN. 

Contract — Breach — Non-delivery  in   Time   Specified — Force 

Majeure — Damages — CoMj^. 

Cross,  J.,  (dissenting): — By  judgment  of  the  Superior 
Court  (Mr.  Justice  Curran),  of  date  the  20th  November, 
1906,  the  action  of  Lyall,  the  plaintiff  and  incidental  de- 
fendant in  the  Court  below,  was  maintained  to  the  extent  of 
$1,082.40,  from  which  was  deducted  the  sum  of  $882.76, 
leaving  a  balance  of  $199.64  in  Lyall's  favour,  together  with 
the  costs  of  an  action  of  the  latter  class,  and  the  incidental 
demand  of  Morgan,  the  defendant  and  incidental  plaintiff  in 
the  Court  below,  was  dismissed  with  costs.  Morgan  appeals 
from  the  judgment  and  Lyall  enters  a  cross-appeal.  Morgan 
appeals  from  the  judgment  as  to  the  only  ground  upon  which 
the  judgment  of  the  Court  below  condemns  him,  viz.,  that  he 
had  no  right  to  sell  any  cement  to  others  until  he  had  first  put 
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aside  600  barrels  each  week  for  Lyall.  That  cannot  avail 
in  view  of  the  fact  that  Lyall  up  to  the  Ist  of  May  received 
every  pound  of  cement  he  asked  for.  Morgan  argues  that  in 
anv  week  in  which  he  manufactured  more  than  600  barrels 
he  had  a  perfect  right  to  sell  the  balance  to  whom  he  plea^edj 
so  long  B&  he  did  so  at  a  minimum  figure  of  five  cents  per 
barrel  higher  than  Lyall  was  to  pay. 

Lyall  has  appealed  from  the  judgment  of  the  Court 
below^  and  is  aggrieved  by  that  judgment  in  finding  that 
Morgan  had  established  the  allegations  of  his  plea  as  to  force 
majeure,  and  as  to  the  failure,  without  his  fault,  of  the 
electric  plant  in  his  factory,  and  in  only  allowing  Lyall  20c. 
a  barrel  damages  on  the  5,412  barrels  of  cement  Morgan 
had  sold  to  other  persona  than  Lyall  in  contravention  of  the 
contract^  I  am  of  opinion  to  maintain  Morgan^s  appeal  and 
dismiss  that  of  Lyall.  The  obligation  of  the  respondent 
Morgan  was  to  manufacture  for  the  appellant  Lyall  600  bar- 
rels of  cement  per  week  for  the  term  of  the  contract.  This 
term  lasted  from  Ist  December,  1904,  to  the  1st  May,  1905, 
that  is  21^  weeks.  The  quantity  of  cement  was  therefore 
12,900  barrels.  This  quantity  was  not  manufactured.  On 
the  Ist  May,  1905,  the  amount  recovered  by  the  appellant 
Lyall  amounted  to  between  1,700  and  2,400  barrels  only. 
It  does  not  appear  to  have  been  measured.  The  pnly  further 
deliveries  to  Lyall,  i.e.,  deliveries  after  Ist  May,  1905, 
amounted  to  2,004^  barrels,  Morgan  refusing  to  deliver  any 
more  on  the  ground  that  Lyall  would  not  make  paymentg 
for  what  had  been  delivered.  The  undelivered  quantity  on 
the  1st  May,  1905,  was  12,800  barrels,  less  527^,  leaving  a 
balance  of  12,272^,  which  amount  was  further  reduced,  by 
later  deliveries,  to  10,268  barrels.  In  extinction  of  his  ob- 
ligation respecting  this  unmanufactured,  or,  at  all  events, 
undelivered  balance,  Morgan  pleads  a  provision  of  the  con- 
tract relieving  him  from  responsibility  in  damages  "  if  at 
any  time  by  failure  in  supply  of  electric  power,  the  ocour- 
rence  of  a  strike  or  other  cause  beyond  his  control,  it  becomes 
impossible  for  him  to  fulfil  this  contract.^'  The  respondent 
Morgan  had  recently  had  his  cement  factory  equipped  for 
operation  by  electric  power.  What  was  in  view  when  the 
contract  was  made  as  regards  failure  of  eleci;ric  power  wa."^ 
the  possibility  that  the  new  motors  which  had  already  given 
trouble  might  fail  to  work  and  not  that  the  power  company 
might  cut  off  the  current.     The  difference  between  electric 
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current  as  supplied  to  f  actoriee  on  the  one  hand  and  electric 
power  developed  in  factories  from  electric  current  supplied 
from  outside,  should  not  be  lost  sight  of.  The  power  re- 
ferred to  in  this  contract  is  the  power  of  the  motors.  In  the 
evidence,  this  is  made  so  clear  that  the  machinists  who  gave 
evidence  repeatedly  refer  to  the  failure  of  the  motors  by 
using  the  common  phrase,  "the  power  gave  ouf  It  is 
highly  unreasonable  to  contend  as  is  contended  on  behalf 
of  the  appellant  Lyall  that  failure  in  the  supply  of  electric 
power  meant  impossibility  to  buy  it  from  the  power  com- 
panies. The  question  remains:  Was  Morgan  prevented  by 
the  failure  of  his  power  supply  from  making  600  barrels  of 
cement  per  week?  The  power  failed  in  January.  Morgan, 
however,  still  remained  obliged  to  do  his  best  with  the 
facilities  which  remained  available  to  him.  He  had  his 
reserve  steam  power.  On  the  evidence  it  appears  that  he 
could  have  made  600  barrels  per  week  by  steam  until  the  be- 
ginning of  March.  In  the  beginning  of  March  and  through- 
out March  his  steam  power,  however,  failed  from  lack  of 
water. 

This  failure  of  water  supply  would  not  have  relieved  him 
but  for  the  special  terms  of  the  contract,  since  it  did  not 
enact  an  impossibility  amounting  to  force  majeure.  But  Mor- 
gan's obligation  did  not  extend  so  far  as  that.  His  obliga- 
tion as  regards  use  of  steam  power  was  only  to  use  reason- 
able diligence,  in  other  words,  the  obligation  of  a  prudent 
administrator,  and  not  an  obligation  for  the  non-perform- 
ance of  which  he  could  only  be  relieved  by  force  majeure. 
To  this  extent  the  failure  of  the  electric  power  relieved  Mor- 
gan as  regards  the  steam  power  also,  and  this  immunity  from 
liability  to  damages  extended  until  the  end  of  March,  or 
for  4rJ  weeks,  and  would  therefore  cover  a  quantity  of  2,600 
barrels.  Deducting  2,600  barrels  from  the  unmanufactured 
balance  above  mentioned  of  ^^  noo  vvi^ 

2,600  bbls. 


The  default  is  for 7,668  bbls. 

The  damage  per  barrel  being  at  the  rate  of  twenty  cents, 
amounts  to  ^^  533  g^ 

Prom  which  should  be  deducted  Morgan's  unpaid 

account  against  Lyall  of 88t  76 

Leaving  against  Morgan $660  84 
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The  Superior  Court  was  right  in  holding  that  under  the 
contract  Morgan  had  in  efiEect  contracted  that  all  his  product 
would  be  for  Lyall^  as  long  a»  it  did  not  exceed  600  bbls. 
per  week.  Note  that  Lyall  did  not  eren  bind  himself  to  buy 
the  surplus  over  600  bbls.  per  week^  if  Morgan  could  not  get 
buyers  for  it  at  the  enhanced  price^  and  to  this  extent  it  was 
a  sort  of  penal  stipulation^  as  Morgan  would  have  manufac- 
tured in  peril  of  not  being  able  to  sell  at  all  if  the  market 
price  should  fall.  On  the  whole^  therefore^  I  would  main- 
tain Morgan^s  appeal^  and  dismiss  Lyall^s  appeal.  I  am,  how- 
ever, alone  in  this  opinion. 

Trenholme,  J.,  rendered  the  opinion  of  the  majority  of 
the  Court,  and  said:  The  majority  of  the  Court  have  not  been 
able  to  reach  the  same  conclusion  as  the  learned  judge  who 
has  just  given  his  dissent.  The  appellant  Morgan  entered 
into  a  contract  with  the  respondent  to  supply  him  for  one 
year  with  600  barrels  of  cement  a  week.  That  period  of  one 
year  was  by  right  and  notice,  according  to  the  contract,  ter- 
minated on  the  1st  May  before  the  end  of  the  year.  The 
year  would  have  run  from  Ist  December  to  the  1st  Decem- 
ber, but  in  accordance  with  the  rights  of  the  parties  they 
could  terminate  it  upon  giving  notice,  and  it  was.  terminated 
on  the  Ist  May,  so  that  Morgan's  obligation  waa  to. supply 
600  barrels  of  cement  a  week  to  Lyall  from  Ist  December  to 
Ist  May,  which  is  stated  to  be  tweniy-two  weeks.  In  reality 
it  is  two  days  short  of  twenty-two  weeks.  The.  period  over 
which  the  contract  really  extends,  therefore,  required  Mor- 
gan to  supply  600  barrels  a  week  for  twenty-one  weeks  and 
five  days,  making  in  all  13,000  barrels;  but,  instead  of  fur- 
nishing this  number  to  Lyall,  he  furnished  him  with  only 
2,632  barrels,  leaving  a  deficit  of  10,468  barrels,  for  which 
Lyall  claims  Morgan  is  in  default.  It  is  on  this  quantity 
that  damages  are  now  claimed,  and  which  the  majority  of 
this  Court  consider  it  their  duty  to  allow  at  the  rate  of 
twenty  cents  per  barrel.  The  learned  judge  in  the  Superior 
Court  found  that  the  damages  sustained  by  Lyall  for  non- 
delivery was  twenty  cents  a  barrel,  and  we  see  no  reason  for 
differing  from  that  estimate,  and,  therefore,  we  are  of  opinion 
fliat  twenty  cents  a  barrel  should  be  allowed  on  this  deficit  qf 
10,468  barrels.  The  learned  judge  in  the  Court  below  upheld 
the  plea  of  Morgan  that  he  had  been  prevented  from  manu- 
facturing this  quantity  by  force  majeure.  This  Court  is  not 
able  to  concur  in  that  view.    We  find  no  force  majeure  in  the 
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case.  The  clause  of  the  contract  does  little  more  than 
recognize  the  principle  of  our  code  of  the  common  law  as  re- 
gards exemption  for  force  majeure.  Here  is  what  the  con- 
tract itself  says :  "  It  is  understood  that  the  party  of  the  first 
part  shall  not  be  held  liable  for  damages  if  at  any  time  by 
failure  in  supply  of  electric  power,  the  occurrence  of  a  strike 
or  other  cause  beyond  his  control  it  becomes  impossible  to 
fulfil  the  contract."  Now,  the  test  of  force  majeure  is  not 
the  inconvenience  of  carr3ring  out  the  contract — it  is  not  the 
increased  cost  of  carrying  out  the  contract,  but  the  impossi- 
bility of  carrying  out  ihe  contract — ^and  that  is  all  that 
we  find  Morgan  stipulated  for — the  impossibility  of  carry- 
ing out  the  contract,  being  prevented  by  some  cause  beyond 
his  control,  and  that  this  only  expresses  the  common  law 
principle,  with  the  addition  of  the  occurrence  of  a  strike, 
which  would  not  be  force  majeure  if  it  had  not  been  stipu- 
lated. We  have  tlierefore  to  decide  whether  in  reality  Mor- 
gan was  prevented  by  force  majeure;  that  is  to  say,  that  it 
was  impossible  for  him  to  carry  out  this  contract.  Well,  we 
find  as  regards  manufacturing  with  this  electric  power,  that 
the  impossibility  arose  from  his  own  defective  dynamos,  from 
his  own  defective  electric. apparatus,  and  not  from  any  want 
of  supply  of  electric  power.  We  think  when  the  contract 
says  that  he  shall  not  be  responsible  if  prevented  by  failure 
in  supply  of  electric  power — we  think  that  does  not  apply  to 
his  own  d3mamo8. — ^Who  supplied  him  with  electric  power? 
It  was  probably  the  M.  L.  H.  &  P.  Co.  that  controls  the  elec- 
tricity here.  It  was  it  that  supplied  him,  and  in  the  contract 
what  is  meant  by  supplying  electric  power?  It  refers  to  the 
person  who  supplies  him  with  that  power.  It  certainly  does 
not  refer  to  a  defect  in  his  own  machinery  or  apparatus.  We 
therefore  think  that  Morgan  cannot  plead  the  defect  in  his 
own  dynamo.  He  might  have  had  all  the  supply  of  electric 
power  he  wanted  if  it  had  not  been  for  his  own  defective 
machinery.  But  that  is  not  all.  Morgan  could  manufacture, 
and  would  have  manufactured  all  this  quantity  that  he  is  in 
default  to  furnish — he  could  have  manufactured  it  by  steam 
power.  He  had  two  means  of  carrying  on  his  manufactur- 
ing, and  his  excuse  there  is  that  his  pond  from  which  he  had 
usually  got  his  water,  had  run  dry.  He  himself  was  asked: 
"  When  you  say  it  is  impossible  do  you  mean  you  really  could 
not  get  the  water,  or  do  you  mean  it  would  have  been  more 
expensive  to  have  got  that  water  in  some  other  way?"  And 
he  says :  "  I  do  not  mean  to  say  it  is  impossible  to  get  the 
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water."  .  He  admits  himself  it  was  not  impossible  to  get  the 
water,  but  he  says  it  would  have  been  more  expensive.'  Well, 
certainly,  that  is  not  force  majeure,  and  we  hold  that  if  he 
could  have  done  it  by  steam  power,  he  was  bound  to  do  it, 
because  he  was  only  exempt  from  other  causes  beyond  his 
control.  It  must  be  some  cause  beyond  his  control,  and  not 
some  cause  that  .he  could  have  overcome  by  a  little  more  ex- 
pense. Therefore,  we  hold  that  force  majeure  in  the  legal 
sense  of  the  term  does  not  exist  in  the  present  case,  and 
we  have  to  allow  Lyairs  appeal  and  to  increase  the  judg- 
ment to  $1,210.84.  So  much  for  Lyall's  appeal.  We  grant 
Lyall's  appeal,  which  is  for  an  increased  amoimt.  Now,  as 
regards  Morgan's  appeal,  he  pleaded  that  he  had  furnished 
all  he  was  bound  to  furnish,  and  he  pleaded  force  majeure. 
He  also  says  that  he  was  not  bound  to  deliver  after  the 
1st  of  May,  although  there  is  a  clause  in  the  <;ontract  bmd- 
ing  him  to  store  any  cement  that  Lyall  did  not  take  deliv- 
ery of  at  the  time.  We  think  there  is  nothing  in  the  pre- 
tension that  he  was  not  bound  to  deliver  after  the  1st  of  May. 
He  was  bound  to  manufacture  600  barrels  per  week  from  the 
Ist  December  to  the  1st  of  May,  and  he  was  bound  to  store 
so  much  of  that  as  Lyall  did  not  take  away.  We  think 
there  is  nothing  in  that  plea.  In  addition  to  plead- 
ing force  majeure  in  this  other  case,  he  files  an 
incidental  demand,  claiming  that  Lyall  was  indebted 
to  him  in  the  sum  of  $882.76.  That  was  a  fact.  Lyall  was 
indebted  to  him  in  that  sum,  but  in  taking  his  action,  Lyall 
had  credited  him  with  that  sum.  The  Judge  of  the  first 
Court  rejected  that  incidental  demand,  and  applied  the 
$882.76  in  deduction  of  LyalFs  claim  for  damages  and  dis- 
missed the  incidental  demand,  with  costs.  He.  treated  it  as 
part  of  the  defence.  Well,  there  might  be  a  good  deal  said 
in  favour  of  granting  Morgan  his  costs  on  that  incidental 
demand,  but  the  Judge  of  the  first  Court,,  who  heard  the  whole 
case,  and  who  heard  the  case  as  one  case,  and  gave  only  one 
judgment  in  the  proceedings,  has  seen  fit  not  to  grant  costs 
on  that  incidental  demand,  and  we  do  not  see  sufficient 
ground  to  disturb  his  discretion  in  the  matter,  and,  therefore, 
we  confirm  the  judgment  and  dismiss  the  appeal  of  Morgan 
and  allow  Lyall  the  increased  amount  of  condemnation,  with 
costs. 
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QUEBEC. 

Court  of  King's  Bench  (Appeal  Side).     Oct.  4th,  1907. 

Coram,  Tabohereau,  C.J.,  Blanohet,  Trenholmb, 
Lavergne  and  Cross,  JJ.  , 

GEEGOIRE  V.  DERONEE. 

Municipal  Lam — Highways — Proces  Verbal  for  Construction 
gf  Road — Distinction  between  Proces-verbdl  and  By-law 
under  Quebec  Municipal  Code. 

Blanchet,  J.: — The  respondent  is  a  property  holder, 
ratepayer  and  municipal  elector  of  St.  Cyprian.  By  his  ac- 
tion, taken  the  13th  of  May,  1903,  he  demanded  the  annul- 
ment of  the  resolutions  homologating  a  proces-verbal  of  the 
corporation  of  the  parish  of  St.  Cyprian,  and  of  the  corpor- 
ation of  the  county  of  Napierville;  he  also  demands  the  an- 
nulment of  the  proces-verbal  itself,  and  he  accompanies  his 
action  with  a  demand  for  an  injunction  to  stop  work  com- 
menced in  virtue  of  the  said  proces-verbal.  On  receipt  of  a 
petition  signed  by  several  ratepayers,  of  whom  appellant  was 
one,  on  the  19th  of  July,  1902,  the  municipal  council  of  St. 
Cyprian  appointed  Alexandre  Barette  a  special  superintend- 
ent to  prepare  a  proces-verbal,  ordering  the  construction  of 
a  new  road,  indicating  at  the  same  time  the  location  of  the 
road.  Barette  carried  out  his  duties,  and  put  the  cost  of 
building  and  maintaining  the  road  upon  the  municipality  of 
St.  Cyprian.  The  council  of  St.  Cyprian  homologated  the 
report,  but  put  the  cost  of  a  certain  portion  of  the  road  upon 
certain  ratepayers.  These  ratepayers  appealed  from  that 
decision  to  the  county  council  of  Napierville,  which  reversed 
the  decision  of  the  local  council,  and  put  the  cost  of  con- 
structing the  whole  road  upon  all  ratepayers  of  St.  Cyprian. 
Plaintiff  claims  that  a  proces-verbal,  putting  upon, a  local 
council  the  whole  cost  of  building  and  maintaining  a  road 
is  illegal,  and  ultra  vires,  both  as  regards  a  local  and  a 
county  council.  The  defendant  answers  that  the  proces-ver- 
bal in  question  was  a  proper  and  just  one,  inasmuch  as  it  put 
upon  all  the  ratepayers  alike  the  cost  of  building  and  main- 
taining the  road.  In  my  opinion,  article  579  of  the  Muni- 
cipal Code  covers  the  present  case.    Article  535  of  the  same 
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code  m  not  so  applicable.  The  latter  article  is  more  gen- 
eral in  its  terms.  The  defence  was  that  there  was  no  by-law 
in  existence  prior  to  the  proces-verbel,  and  that  without  a 
by-law  a  proces-yerbal  conld  not  impose  upon  the  ratepayers 
generally  the  cost  of  the  road;  it  conld  only  do  so  as  to  cer- 
tain ratepayers,  more  particularly  benefited;  and,  further, 
that  the  resolution  naming  Barette  was  null  and  void.  The 
Superior  Court  practically  decides  that  a  by-law,  and  not  a 
proces-verbal,  was  the  proper  procedure,  and  maintained 
plaintifPs  action  with  costs.  There  are  several  reasons  why, 
to  my  mind,  the  present  appeal  should  be  maintained.  The 
new  route  would  have  considerably  shortened  the  road 
for  a  considerable  proportion  of  the  inhabitants  to  the 
church,  to  the  station,  and  to  the  centre  of  the  village 
of  Napierville.  Again  the  plaintiff  was  one  of  those 
who  signed  the  petition  that  the  road  be  a  charge  upon 
the  whole  mimicipality.  In  any  event,  a  by-law  was  adopted 
on  the  3rd  of  November,  1902,  re-aflBirming  the  contents  of 
the  proces-verbal.  In  my  opinion,  homologated  by  the  coun- 
cil, a  proces-verbal,  under  the  circumstances  of  the  present 
ease,  is  equivalent  to  a  by-law.  I  am  alone  of  this  opinion, 
as  the  majority  of  the  Court  is  to  dismiss  the  appeal  with 
costs. 

Taschereau,  C.J.  (for  the  majority  of  the  Court.): — 
The  only  question  is  whether  the  proces-verbal  was 
ultra  vires.  It  is  on  this  ground  that  the  case  came 
before  us.  The  prooes-verbal  was  clearly  ultra  vires. 
It  can  only  impose  the  cost  of  opening  and  maintain- 
ing a  road  upon  the  interested  ratepayers,  and  not  upon  the 
whole  municipality.  This  latter  contingency  requires  a  by- 
law, and  at  the  time  of  the  proces-verbal  in  question  there 
was  no  by-law  in  force;  it  came  into  existence  only  two 
months  afterwards.  To  say  the  proces-verbal  in  question 
is  equivalent  to  a  by-law  would  mean  that  we  should  reverse 
the  well-settled  and  long  standing  jurisprudence  of  our 
Courts.     The  present  appeal  is  dismissed  with  costs. 
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CouBT  OP  King's  Bench  (Appeal  Side).     Oct.  4th,  1907. 

Coram,    Taschbreau,    C.J.,    Blanchet,    Trenholme^ 
Layerone  and  Cross,  ^J, 

TOWN  OF  IBERVILLE  y.  LABELLE. 

Municipal  Law — By-law  Regulating  Sale  of  Bread — Penalty 
for  Infringement — Validity  of  By-law. 

Taschereau,  CJ.:^ — Appeal  from  the  judgment  of  the 
Superior  Court,  Paradis,  J.,  9th  June,  1906,  maintaining'  the 
conclusion  of  plaintiff's  declaration,  with  costs.  The  plain- 
tiff, a  baker,  in  Iberville,  complains  of  the  confiscation  of 
some  of  his  bread,  under  the  provisions  of  a  by-law  of  thJe 
defendant  The  by-law  has  reference  to  the  sale,  quality  and 
weight  of  the  bread  exposed  for  sale  and  sold  within  the 
limits  of  the  town  of  Iberville.  The  plaintiff  recites  the  ob- 
jectionable section  of  the  by-law,  and  particularly  section  16 
thereof,  which  reads  as  follows :  "  Whoever  infringes  any  of 
the  provisions  of  the  present  by-law  will  be  liable  to  a  maxi- 
mum fine  of  $20,  and,  in  default  of  payment  of  the  fine, 
to  a  maximum  imprisonment  of  30  days/'  Plaintiff  says  the 
said  by-law  is  illegal,  null  and  ultra  vires,  because  in  the 
first  place  the  town  council  was  not  empowered  by  its  char- 
ter to  include  any  such  provisions  in  any  by-law  passed  bj 
it;  and,  secondly,  because  the  said  by-law  is  unreasonable, 
arbitrary,  inapplicable,  against  the  liberty  of  the  subject, 
against  the  freedom  of  trade,  and  is  a  great  impediment  to 
the  exercise  by  plaintiff  of  his  trade.  The  plea  was  practic- 
ally a  general  denial.  The  whole  case  practically  revolves  on 
the  point  whether  the  sanction  contained  in  article  16  above 
cited,  is  legal.  The  Superior  Court  declared  that  the  by-law 
was  illegal  and  ultra  vires  because  section  41  of  the  charter 
of  the  town  of  Iberville,  22  Vic.  c.  64,  is  not  incompatible 
with  the  sections  of  the  statute  55-66  Vic.  c.  56,  and  is  not 
abrogated,  but  is  still  in  force,  and  in  virtue  of  said  sectian 
it  is  provided  that  any  fine  which  may  be  imposed  by  the 
town  of  Il^erville  for  an  infringement  of  any  one  of  its  by- 
laws shall  not  be  less  than  $1,  nor  more  than  $20, 
and  in  default  of  payment,  the  person  adjudged  guilty  will 
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be  subject  to  imprisonment  for  a  term  not  exceeding  thirty 
days^  in  place  of  an  imprisonment  not  exceeding  one  calen- 
dar month.  Appellant  contends  there  is  error  in  the  judg- 
ment and  that  the  by-law  authorized  by  section  43  of  55-56 
Vic.  c.  56^  and  containing  provisions  for  a  punishment  of  the 
infractions  of  a  by-law  is  substantially  the  same,  in  its  terms, 
as  the  provisions  of  article  4560  of  the  Revised  Statutes 
of  the  Province  of  Quebec,  and  is  perfectly  legal  in  every 
particular.  On  the  point  of  law  raised  on  the  present  appeal, 
we  are  of  the  opinion  that  as  the  respondent  asked  for  the 
annulment  of  the  municipal  by-law  in  question  in  the  present 
litigation  by  an  action  instituted  in  the  Superior  Court  the 
29th  June,  1905,  that  is  to  say,  almost  two  years  after  the 
said  by-law  came  into  force;  and  as  the  said  action  was  not 
instituted  in  virtue  of  chapter  1  of  title  11,  of  the  R.  S.  Q. 
(Town  Corporations'  Act),  nor  in  virtue  of  the  appellants' 
charter  (55-56  Vic.  c.  56),  which  prescribes  as  three  months 
the  delay  within  which  a  demand  for  the  annulment  of  the 
by-law  could  be  made,  and  which  constitutes,  by  section  23 
of  the  said  charter,  the  Circuit  Court  as  the  tribunal  before 
which  any  such  demand  should  be  made;  that,  therefore, 
there  ia  an  appeal  from  the  judgment  rendered  in  the  Court 
below,  although  no  such  appeal  would  have  existed  in  favour 
of  appellant  if  the  action  had  originally  been  instituted  in 
virtue  of  the  above  cited  statutes. 

On  the  merits  of  the  present  appeal,  we  are  of  opmion 
that  as  the  laws  which  govern  the  corporation  now  appellant 
were  consolidated  and  revised  by  the  Act  55-56  Vic.  c.  56, 
that  the  original  charter  of  the  appellant  (22  Vic.  c.  64), 
has  been  abrogated  as  to  every  provision  thereof  which  was 
incompatible  with  the  provisions  of  the  said  new  charter, 
55-56  Vic.  c.  56.  We  are  also  of  opinion  that  by  section  9 
of  the  said  new  charter  the  said  corporation  is  subject  to  the 
provisions  of  the  general  law  respecting  town  corporations 
(ch.  1  of  title  11  of  the  R.  S.  Q.),  with  the  sole  exception 
of  the  cases  in  which  the  new  charter  derogates  from  said 
statute  or  is  incompatible  with  it.  The  new  charter,  by 
section  43,  gives  the  town  council  the  right  t^  pass  by-laws 
J-especting  the  sale  of  bread,  as  the  appellant's  council 
has  done  in  the  present  instance,  but  there  is  no  provision 
for  or  mention  of  the  penalties  in  case  of  the  infraction  of 
the  by-law.  In  view  of  the  silence  of  the  new  charter  on 
this  point  it  becomes  necessary  for  us  to  apply  the  disposi- 
tions of  article  4560  of  the  said  R.  S.  Q.,  which  permits 
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the  application  of  the  penalties  provided  for  by  the  by-law 
now  attacked.  The  new  charter^  in  view  of  the  disposition 
of  article  4560  above  cited  and  the  said  section  of  the  new 
charter,  has  virtually  abrogated  article  41  of  the  original 
charter  of  the  appellant  which  provided  for  other  penalties. 
We  are,  therefore,  unanimously  of  opinion  that  the  judgment 
appealed  from  is  erroneous.  We,  'therefore,  set  aside  the 
said  judgment,  maintain  the  present  appeal  and  dismiss 
plaintiS^s  action  with  the  costs  of  both  Courtis  against  him. 


QUEBEC. 

Court  op  King's  Bench  (Appeal  Side).     Oct.  4th,  1907. 

Coram,  Tabcherbau,  C.J.,  Blanchet,  Trenholme, 
Laverone  and  Cross,  JJ. 

HAEBOTJE  COMMISSIONERS  OF  MONTREAL  v.  MON- 
TREAL  GRAIN  ELEVATOR  COMPANY. 

Appeal — Question  of  Fact — Interference  with  Finding  Below 
— Collision  of  Ship  with  Wharf — Damages, 

Trenholme,  J.,  dissenting: — ^The  present  appeal  is 
taken  by  defendants  from  a  judgment  of  the  Superior  Court, 
Montreal  (Hutchinson,  J.),  condemning  them  to  pay  $13,500 
as  damages,  with  interest  and  costs.  Plaintiff's  action  is 
one  in  damages  against  the  Harbour  Board  of  Montre^  for 
$26,000,  as  the  value  of  the  elevator  St.  Lawrence,  which 
was  sunk  and  became  a  total  loss  by  striking  upon  the  comer 
of  the  wharf  at  section  27  in  the  harbour  on  the  6th  day 
of  May,  1903,  and  for  loss  of  revenue  for  the  year  1903,  and 
which  loss  and  damages  were  occasioned,  plaintiff  alleges, 
by  the  fault,  negligence  and  imprudence  of  the  said  Harbour 
Commissioners.  Plaintiff,  in  brief,  complains  that  in  the  fall 
of  1903,  the  Harbour  Commissioners  commenced  the  con- 
struction of  a  wharf  at  the  section  of  harbour  known  as  27 
and  28,  and  which  wharf  was  left  unfinished  and  remained  un- 
finished from  the  fall  of  1902  until  after  the  6th  day  of  May, 
1903,  the  date  of  the  collision.  That  no  signal  to  indicate  the 
actual  conditions  of  the  point  of  the  wharf  or  the  danger  to 
vessels  navigating  the  river  was  placed  or  maintained  by  the 
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Harbour  Boaxd.  That  the  point  of  the  wharf  where  the 
accident  occurred  presented  a  sharp  and  dangerous  comer 
or  angle  of  concrete  work  covered  by  water  or  excluded  from 
sight.  That  the  elevator  St.  Lawrence  in  lawfully  navigating 
said  harbour,  under  steam  power,  and  coming  up  the  river  on 
the  6th  May,  struck  against  the  said  comer  or  angle  of  the 
wharf  so  under  construction,  hidden  and  unsignaUed,  and 
the  hull  of  the  said  elevator  was  pierced  and  she  almost 
immediately  sank,  and  that  this  occurred  through  the  fault 
and  negligence  of  defendants.  Defendants  deny  liability 
and  negligence  or  fault  on  their  part,  and  allege  fault  on  the 
part  of  plaintiffs'  employees.  The  appeal  is  based  princi- 
pally on  two  points :  1.  The  proof  being  contradictory,  and, 
therefore,  as  the  respondent  is  the  "  actor ''  in  the  case,  the 
burden  of  proof  was  upon  it,  and,  consequently,  as  the  appel- 
lants consider  respondent  has  failed  to  show  any  responsi- 
bility on  part  of  appellants,  the  action  should  have  been  dis- 
missed; 2.  The  absence  of  any  proof  whatever  that  the  wharf 
in  question  was  dangerous  to  navigation.  The  respondents 
argue  that  the  controversy  between  the  parties  centred  al- 
most entirely  in  the  Court  below  upon  the  question  of  the 
actual  condition  of  the  wharf  as  to  water  at  the  time  of  the 
accident,  and  the  evidence  is  «s  contradictory  as  it  could  pos- 
sibly be.  But,  in  this  respect,  respondent  contends  that  the 
Judge  of  the  trial  Court  was  in  a  better  position  to  decide 
than  it  is  possible  for  an  appellate  tribunal  to  be.  The 
trial  occupied  over  six  days,  seventy  witnesses  in  all  were 
heard;  the  trial  Judge  heard  and  saw  every  witness  and 
could  and  did  observe  the  manner,  demeanour,  constitution 
of  mind,  etc,  all  elements  in  weighing  the  testimony  of 
contradictory  witnesses — ^all  which  cannot  be  reproduced 
in  appeal.  The  respondent  further  argues  that  if  the  appeal 
were  from  a  verdict  of  a  jury  under  like '  circumstances  it 
would  not  be  disturbed;  is  there  any  valid  reason  why  the 
decision  of  a  trained  judicial  mind  should  be  regarded  less 
favourably?  The  respondent  answers  in  the  negative.  Well, 
from  the  above  facts  and  outline  of  the  respective  conten- 
tions of  the  parties,  it  is  clear  to  me  that  there  was  fault 
on  both  sides.  There  is  no  doubt,  in  my  opinion,  that  the 
elevator  was  improperly  and  negligently  navigated.  I  would 
be  disposed  to  maintain  the  appeal  to  the  extent  of  modify- 
ing the  judgment  appealed  from,  but  I  am  alone  of  this 
opinion. 
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Blanchet,  J.: — This  is  a  case  involving  purely  and 
simply  a  question  of  fact,  and  resolves  itself  into  a  due 
appreciation  of  the  evidence  upon  which  the  judgment  ap- 
pealed from  is  based.  It  is  true  that  we  are  a  court  of 
appeal,  and  that,  at  the  outset,  we  are  met  by  this  state- 
ment that  the  practice  is  that  the  finding  of  the  court  below 
will  not  be  disturbed  or  reversed  for  a  mere  preponderance 
of  testimony  or  weight  of  evidence,  as  the  court  above  al- 
ways presumes  in  favour  of  the  judgment  below.  This 
presumption  is  so  strong  that  a  reversal  will  hot  take  place 
without  a  good  cause  shevm.  We  are  also  fairly  informed 
that  in  regard  to  the  disputed  facts  and  contradictory  evi- 
dence, the  judge  of  the  trial  court  is  in  a  better  position  to 
decide  than  it  is  possible  for  an  appellate  tribunal  to  be. 
We  are  told  that  the  trial  judge,  during  six  days,  saw  and 
listened  to  over  seventy  witnesses,  and  that  he  could  and  did 
observe  the  manner,  demeanour,  constitution  of  mind,  etc., 
all  elements  in  weighing  the  testimony  of  contra- 
dictory witnesses  —  all  which  cannot  be  reproduced  in 
appeal.  We,  however,  must  follow  in  this  matter  the  rule 
laid  down  in  the  Supreme  Court  in  the  case  of  Lefeunteum 
V.  Beaudoin,  28  S.  C.  K.  89,  in  the  following  words :  "  The 
Supreme  Court  of  Canada  will  take  questions  of  fact  into 
consideration  on  appeal,  and  if  it  clearly  appears  that  there 
has  been  error  in  the  admission  or  appreciation  of  evidence 
by  the  courts  below,  their  decision  may  be  reversed  or  varied.'* 
Other  cases  decided  by  the  same  court  and  having  a  direct 
bearing  upon  the  question  at  issue  are  Cadieux  v.«  the 
City  of  Montreal,  29  S.  C.  R.  616,  and  the  North  British,  etc. 
Ins.  Co.  V.  Tourville,  25  S.  C.  R.  177.  We  think,  there- 
fore, that  we  should  scrutinize  the  evidence  in  this  case 
closely,  and  all  the  more  so  because  of  its  extraordinarily 
contradictory  nature.  On  the  one  hand  a  large  number  of 
witnesses  swear  to  a  fact  which  is  promptly  and  as  energeti- 
cally denied  by  a  similar  or  even  greater  number  of  witnesses, 
under  oath,  for  the  opposite  side.  The  facts  of  the  case  are, 
briefly,  as  follows:  In  the  fall  of  1903,  the  Harbour  Com- 
missioners of  Montreal  commenced  the  construction  of  a 
shore  wharf.  The  wharf  was,  at  the  time  of  the  accident, 
faced  with  concrete,  and  was  visible  or  not  visible,  according 
to  the  evidence  of  the  groups  of  witnesses.  There  were, 
however,  great  piles  of  earth  heaped  up  away  from  the  edge 
of  the  wharf,  with  which  it  was  proposed  to  fill  the  wharf 
in.     On  the  date  of  the  accident,  May  6th,  1903,  the  wharf 
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wTas  in  an  unfinished  condition.  The  accident  happened  by 
the  respondent  company's  elevator  St.  Lawrence  striking 
the  wharf  when  coming  up  the  river,  and  she  sank  almost 
immediately.  The  damages  claimed  are  $25,000.  The  court 
below,  Superior  Court,  Montreal,  by  its  judgment  rendered 
on  the  6th  September,  1906,  found  that  the  Harbour  Com- 
missioDiers  were  in  fault  in  not  having  the  wharf  clearly 
and  visibly  buoyed:  that  the  elevator  had  been  properly 
navigated,  and  assessed  the  damages  at  $13,500,  with  interest 
and  costs.  The  two  principal  points  in  the  case  are:  1.  Was 
the  wharf  upon  which  the  elevator  struck  covered  with  water 
or  not,  and,  consequently,  was  it  visible.  2.  Was  there  a 
plank  fixed  upright  at  the  edge  of  the  wharf  so  as  to  indicate 
its  location  to  navigatoi:^.  The  evidence  as  to  whether  there 
was  water  covering  the  wharf  is  exceedingly  contradictory. 
The  evidence  of  the  respondent  is  that  of  its  employees  and 
servants;  the  evidence  of  appellants  that  the  wharf  was 
high  and  dry  above  the  surface  of  the  water  is  supported 
by  the  evidence  of  disinterested  witnesses.  The  evidence 
of  respondent's  own  witnesses  indicate  clearly  that  the  cause 
of  the  accident  was  the  carrying  away  of  the  elevator  by  the 
current  up  against  the  wharf,  and  not  by  reason  of  the 
wharf  being  submerged,  and  this  seems  all  the  more  rea- 
sonable to  us  when  we  remember  that  we  are  told  the  eleva- 
tor was  bearing  down  on  her  up-stream  side,  on  account  of 
the  force  of  the  current,  and  when  she  was  struck  she  was 
stove  in  below  her  guard  rail,  and  not  above.  For,  if  the 
wharf  had  been  a  couple  of  feet  higher,  as  it  was  a  couple 
of  weeks  later,  the  boat's  guard  rails  would  have  taken  the 
blow,  and  no  damage  at  all  would  have  )been  sustained. 
There  can  be  no  doubt  in  our  minds  that  the  wharf  was  well, 
above  the  surface  of  the  water,  and  was  easily  visible,  es- 
pecially as  the  accident  happened  at  9  o^clock  on  a  clear 
morning.  We  must  also  take  into  consideration  the  follow- 
ing principle,  as  laid  down  by  the  Superior  Court  in  the 
above  cited  case  of  Lefeunteum  v.  Beaudoin:  "In  the 
estimation  of  the  value  of  evidence  in  ordinary  cases,  the 
testimony  of  a  credible  witness  who  swears  positively  to  a 
fact  should  receive  credit  in  preference  to  that  of  one  who 
testifies  to  the  negative."  This  principle  applies  with  pe- 
culiar force  to  the  present  case.  The  majority  of  the  court 
are  of  opinion,  therefore,  that  the  judgment  rendered  in  the 
court  below  must  be  reversed,  and  the  appeal  maintained 
with  costs. 


82  THE  EA8TEBN  LAW  REPORTER, 

aXJEBEC. 

Superior  Court.  October  7th,  1907. 

LAROSE  V.  AUBEETIN,  et  al. 

Patent  for  Invention — Hay  Pressing  Machine — Infringement 

— Novelty — Anticipation — Utility, 

Archibald,  J.: — ^This  is  an  action  for  damages  for  in- 
fringement of  a  patent.  The  paintiff  alleges  that  he  is  the 
inventor  of  certain  new  and  useful  improvements  in  ma- 
chines for  pressing  hay  and  sets  up  several  patents;  one  of 
date  16th  of  January,  1900,  one  of  the  27th  of  September, 

1904,  and  one  18th  of  April,  1906. 

In  reference  to  the  infringements  of  which  he  complains 
the  plaintiff  says  that  they  concern  the  horse  power  mechan- 
ism covered  partly  by  the  patent  of  16th  of  January,  1900, 
and  partly  by  the  patent  of  the  27th  of  September,  1904; 
further  the  infringements  concern  the  frame  of  the  horse 
power  mechanism  which  plaintiff  claims  is  covered  by  the 
patent  of  September,  1904,  but  which  in  view  of  there  being 
doubts  on  the  question,  he  caused  to  be  patented  on  the  18th 
of  April,  1906;  more  particularly  plaintiff  complains  that 
defendants  copy  the  three-armed  cam  of  particular  con- 
struction resembling  a  three-slotted  spur  wheel  referred  to 
in  the  specification  annexed  to  the  patent  of  the  16th  of 
January,  1900,  and  the  brackets  of  particular  construction 
forming  the  two  ^des  of  the  two  frames  for  the  power  mech- 
anism or  cabestan  frame  and  the  flanges  and  the  bearing 
plates  and  the  bolting  thereof  which  appear  in  the  patent  of 
the  27th  of  September,  1904,  but  are  more  particularly  re- 
ferred to  in  the  specification  annexed  to  the  patent  April, 

1905,  especially  under  claim  Nos.  6,  7,  10,  11,  of  said  speci- 
fication; the  plaintiff  then  proceeds  to  allege  that  he  has 
suffered  damages  by  the  infringement  by  the  defendant  in 
the  sum  of  $999,  and  he  asks  that  the  defendant  be  con- 
demned to  pay  him  the  said  sum  of  $999,  and  that  they  be 
ordered  to  cease  infringing  the  said  patent  rights,  and  ftu> 
ther  to  deliver  up  possession  to  plaintiff  of  all  the  machines 
or  parts  of  machines  infringing  plaintiff's  patent  in  the  pos- 
session of  the  defendants. 

Defendants  plead  that  they  have  not  infringed  the  plain- 
tiff's patent  or  any  of  them,  that  the  said  patents  were  more- 
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over  mill  and  void,  and  that  the  pretended  inventioiiB  men- 
tioned in  the  claims  of  said  patents  were  not  patentable 
inyentions,  but  were  devices  well  known  to  the  public  long 
before  said  patents  were  granted^  and  defendants  plead  for 
dismissal  of  the  plaintiffs  action. 

The  proof  establishes  that  the  plaintiff  had  obtained  let^ 
ters  patent  previous  to  those  which  he  mentions  in  his  de- 
claration, namely,  bearing  date  7th  day  of  August,  1890, 
which  letters  patent  were  for  fifteen  years,  subject,  however, 
to  a  payment  of  an  additional  fee  at  the  expiration  of  each 
term  of  five  years;  the  additional  fee  was  paid  on  the  3rd 
day  of  August,  1895,  and  had  the  effect  of  continuing  said 
patent  up  to  the  7th  day  of  August,  1900.  The  additional 
fee  necessary  for  the  continuing  of  said  patent  beyond  the 
7th  day  of  August,  1900,  was  not  paid,  and  so  that  patent 
became  null  and  void  on  that  date,  and  tiie  devices  which  had 
been  covered  under  its  claims  became  public  property  on  the 
7th  day  of  August,  1900.  It  may  be  said  at  once  that  the 
patent  to  which  I  have  just  referred  covers  everything  which 
is  contained  in  the  patents  upon  which  the  plaintiff  relies, 
excepting  the  side  walls  or  brackets  of  the  horse  power  mech- 
anism and  the  manner  of  making  them  solid  by  means  of 
two  pieces  of  wood  passing  transversely  between  them,  and 
kept  solid  in  position  by  means  of  flanges  and  pockets  as  de- 
scribed in  patent  18th  August,  1906,  and  further,  a  particu- 
lar means  of  retaining  the  vertical  shaft  in  a  solid  position 
joumalled  upon  said  cross  pieces  of  wood. 

The  machines  as  constructed  under  the  patent  of  1890, 
so  far  as  the  power  was  concerned,  consisted  of  two  side 
walls  constructed  of  wood  with  the  bottom  portion  firmly 
fixed  upon  sills  and  the  top  portion  joined  firmly  by  means 
of  two  pieces  of  wood,  one  above  the  other;  and  fastened 
firmly  to  the  top  of  these  transverse  beams  a  vertical  shaft 
was  joumalled  and  to  the  top  of  the  shaft  a  long  arm  was  at- 
tached, to  the  end  of  this  arm  the  horses  were  attached,  and 
when  they  were  in  motion  round  and  round  the  motion  had 
the  effect  of  turning  the  vertical  shaft.  On  the  bottom  of 
this  shaft  was  attached  a  cam  or  piece  of  iron  with  three 
spurs  which  turned  round  with  the  shaft,  and  the  turning 
of  the  spurs  would  engage  a  pin  attached  to  a  cable  and 
would  throw  back  this  cable  and  so  operate  the  press  in 
which  hay  was  to  be  pressed.  The  spurs  of  this  cam  required 
to  have  a  certain  length  for  convenient  operation,  and  it  was 
found  in  practice  that  by  giving  these  spurs  the  proper 
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length,  the  machine  had  to  be  constructed  wider  than  was 
convenient  for  transport  over  the  ordinary  country  roads. 
The  object  to  be  secured  was  to  narrow  this  machine  so  that 
it  could  be  made  the  proper  width  to  go  in  an  ordinary  car- 
riage track.  This  was  accomplished  by  means  of  substituting 
the  wooden  sides  of  the  machine  for  an  arch  of  cast  iron, 
which  enabled  the  cam  to  turn  in  the  whole  thickness 
which  before  was  occupied  by  the  sides  of  the  machine. 
And  these  devices  enabled  the  machine  to  be  made  suffi- 
ciently narrow  to  run  in  an  ordinary  carriage  track.  The 
making  of  these  sides  in  cast  iron  made  it  possible  also  to 
cast  a  pocket  and  flange  so  that  the  two  beams  of  wood 
.which  joined  into  the  upper  part  of  these  iron  sides  could  be 
firmly  fixed  in  these  receptacles  made  in  the  cast  iron  for 
them,  the  upper  beam  being  secured  in  a  flange  on  the  top 
of  these  castings,  and  the  lower  beam  immediately  under 
the  upper  one  at  a  distance  of  an  inch  or  two  below  was 
firmly  fixed  in  cast  iron  pockets  arranged  to  receive  it,  thus 
having  the  effect  of  producing  a  construction  absolutely 
rigid. 

In  these  beams  of  wood,  not  precisely  in  the  middle,  but 
to  the  necessary  point,  a  semi-circular  cut  was  made  for  tne 
purpose  of  receiving  the  vertical  shaft,  and  this  shaft  was 
held  into  this  cut  by  an  iron  bearing  made  in  a  single  piece, 
and  sufficiently  large  to  be  firmly  bolted  on  both  of  said  cross 
beams,  thus  again  contributing  to  the  rigidity  of  the  whole 
device. 

Although  the  plaintiff,  by  his  action,  claims  protection 
over  a  large  nmnber  of  claims  in  his  patents,  yet,  at  proof 
and  in  argument,  it  appeared  that  the  plaintiff's  complaint 
was  practically  reduced  to  the  flanges  and  pockets,  and  the 
iron  side  pieces  and  their  combination  with  the  cross  beams, 
and  in  further  combination  with  a  single  iron  bearing  re- 
taining the  shaft  against  aaid  cross  beams. 

The  patent  of  1900  thereby  becomes  practically  aban- 
doned and  only  the  patents  of  1904  and  1905  would  engage 
any  serious  confiideration.  It  may,  however,  be  observed  that 
the  machine  actually  constructed  by  the  plaintiff  and  the 
infringement  of  which  he  claims  was  made  in  its  present 
form  in  1904,  that  is  to  say,  that  the  patent  of  1905  was 
not  taken  out  to  secure  anything  which  was  invented  after 
the  patent  of  1904,  but  on  the  contrary,  all  the  elements 
which  are  patented  in  1905  were  actually  in  public  use  aa 
early  as  the  patent  of  1904. 
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Plaintiff,  however,  claims  that  the  patent  of  1905  was 
only  made  for  the  purpose  of  removing  doubts  as  to  whether 
the  elements  mentioned  in  the  claims  of  1905  were  not  cov- 
ered in  the  patent  of  1904.  The  specification  connected  with 
that  of  1905  commences  as  follows:  "This  invention  relates 
to  new  and  useful  improvements,  and  frames  designed  es- 
pecially for  use  in  connection  with  the  operative  mechanism 
of  hay  presises/' 

The  following  clause  occurs  in  the  plaintiff's  declaration: 
"The  improvemeiits  as  to  which  such  infringements  are 
committed,  refer  generally  speaking  to  horse  power  mechan- 
ism covered  partly  by  the  patent  of  the  16th  January,  1900, 
and  partly  by  the  patent  of  27th  September,  1904,  and  the 
frame  of  the  horse  power  mechanism  which  plaintiff  claims 
is  covered  by  the  patent  of  27th  September,  1904,  but  which 
in  view  of  there  being  doubts  on  the  question,  he  caused  to 
be  patented  on  the  18th  of  April,  1905/'  The  patent  of  the 
18th  of  April,  1905,  does  not,  on  its  face,  express  that  it  was 
made  for  the  purpose  of  removing  doubts,  but  it  is  a  sub- 
stantive patent  for  the  purpose  of  securing  protection  for 
what  are  alleged  to  be  new  and  useful  improvements. 

As  I  have  before  stated,  all  the  improvements  which  are 
mentioned  in  the  patent  of  1905  were  put  in  practice  under 
the  patent  of  1904,  and  unless  they  are  protected  under  the 
patent  of  1904,  they  become  public  property  by  their  use 
during  the  year  1904,  and  before  the  patent  of  1905,  and 
were  no  longer  patentable.  The  patent,  therefore,  of  1905 
was  absolutely  useless,  because,  if  it  could  have  any  effect 
at  all  it  would  be  to  patent  devices  which  had  been  in  public 
use,  and  in  public  knowledge  for  at  least  a  year  earlier. 

It  remains  then  to  consider  whether  the  flanges  and 
pockets  in  combination  with  the  brackets  and  cross  pieces 
and  driving  machinery  were  covered  by  the  patent  of  1904. 

Now,  in  looking  at  that  patent,  it  is  found  that  in  no 
part  of  it  does  it  refer  either  to  the  cross  pieces  connecting 
the  two  sides  of  the  power  machine,  nor  to  the  manner  in 
which  they  are  made  rigid,  nor  to  the  double  bearing  to 
which  I  have  above  adverted,  nor  is  there  any  mention  of 
thoee  particular  elements  in  the  patent  of  1900,  and^  in  fact, 
the  plaintiff  claims  those  elements  were  invented  subsequent 
to  the  patent  of  1900. 
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From  these  facts  it  appears  that  the  particular  elements 
which  are  insisted  upon  as  having  been  infringed  by  the 
defendant  were  not  protected  by  any  patent  up  to  that  of 
April,  1905,  and  for  a  year  previous  to  that  date  were  com- 
monly used  by  the  plaintiff  himself  in  the  manufacture  of 
his  machine  as  patented  in  1904. 

These  elements,  therefore,  were  not  patentable  in  1905, 
when  they  purport  to  have  been  patented.  The  plaintiff  ex- 
amined an  expert  witness,  Frederick  H.  Gibbs,  who  styles 
I^mself  a  patent  solicitor,  and  who,  as  a  matter  of  fact, 
was  the  person  who  acted  for  the  plaintiff  in  obtaining  tlie 
patents  of  1904  and  1905.  That  witness  being  questioned 
relating  to  the  change  from  wooden  sides  of  the  horse  power 
machine,  as  provided  for  in  the  patent  of  1890,  to  sides  t>f 
iron  arches,  appearing  in  the  patent  of  1904,  said  that  the 
object  to  be  secured  by  that  change  was  to  provide  more 
space  for  the  revolution  of  the  spurs  of  the  cam,  so  as  to  be 
able  to  make  the  whole  machine  narrow,  and  yet  sufficiently 
strong. 

The  following  questions  were  proposed  to  him:  "Then 
you  do  not  consider  the  providing  of  an  opening  (that  is,  in 
the  side  wall  of  the  machine)  would  be  patentable?" 

Answer — "  Not  per  se/' 

Question — "  Would  substitution  of  metal  for  wood  ?" 

Answer — "  Not  per  se." 

Question — "What  is  the  patentable  thing  in  this  com- 
bination?^^ 

Answer — "The  patentable  thing  in  the  selection  of  this 
combination  when  I  prepared  the  application  was  the  com- 
bination of  this  arch  of  the  pocket  for  the  lower  cross  piece 
with  the  bearing  connected  with  that  cross  piece.  I  con- 
sidered also  that  the  first  combination  in  combination  with 
the  added  elements  of  the  upper  cross  piece  supported  by  the 
vertical  flanges  rising  from  this  arch,  and  this  bearing  (ex- 
hibit P  8)  secured  to  both  cross  pieces  would  provide  a  rigid 
frame,  which  contained  elements  of  patentable  novelty. 
There  is,  I  should  think,  a  good  deal  of  torsional  disturbance 
of  this  vertical  spindle  carrying  the  cam,  and  some  means 
should  be  provided  in  a  perfect  device  for  preventing  such 
torsional  disturbance,  and  that  was  provided  by  the  pockets 
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of  Mr.  Tjarose's  invention.  That  was  assistocT  to  a  groat  ex- 
tent by  the  inner  bearing  shown  in  the  exhibit  P  8,  being 
bolted  to  the  upper  and  lower  cross  pieces  of  the  frame.*' 

It  seems  to  me,  therefore,  that  the  only  elements  upon 
which  the  plaintiff  finally  relied  to  secure  judgment  in  his 
favour  are  found  to  have  become  public,  and  therefore  un- 
patentable, before  the  issue  of  the  patent  of  1905,  which 
would  be  sufficient  to  secure  the  dismissal  of  plaintiff's 
action.  I  would  add,  however,  that  it  seems  to  me  exceed- 
ingly  doubtful  whether  devices  such  as  referred  to  in  the 
patent  of  1905  are  patentable.  The  expert  witness  to  whom 
I  have  just  referred,  examined  on  behalf  of  plaintiff,  de- 
clares them  patentable. 

On  the  other  hand,  the  expert  witness  examined  for  the 
defendant,  Mr.  J.  Haynes,  considers  th^em  merely  such 
adaptation  of  details  as  any  practical  mechanic  knowing  the 
object  to  be  secured  would  readily  supply,  and  he  considers 
them  therefore  not  patentable  novelties. 

It  could  not,  of  course,,  be  pretended  that  any  one  of  the 
elements  of  this  machine  is  new  in  the  sense  that  it  was 
never  used  in  other  machines,  and  that  is,  in  fact,  not  pre- 
tended, but  it  is  claimed  that  new  combinations  have  been 
formed  which  are  patentable.  I  do  not  pretend  that  a  valid 
combination  patent  may  not  be  obtained,  although  none  of 
the  elements  of  which  the  combination  is  formed  is  in  itself 
new. 

There  must,  however,  be  some  new  and  useful  result, 
and  there  must  have  been  some  obstacles  to  overcome  which 
required  invention  or  experiment.  (See  Edmunds  on  Patents, 
2nd  ed.,  pages  9,  15,  46,  48,  51,  58,  59.  See  also  5  R.  P. 
C,  pages  46,  54,  151,  and  9  R.  P.  C,  page  57;  7  R.  P.  C, 
266,  273,  380;  8  R.  P.  C,  5,  8,  401 ;  20  L.  J.  Ex.,  427.) 

It  results  from  these  authorities  that  a  good  patent  can- 
not be  granted  for  a  device  known  to  the  public,  or  used  by 
the  public,  previous  to  the  application  for  the  patent. 

That  there  must  be  in  a  device  which  can  be  patented 
some  novelty,  that  is  to  say,  it  must  not  be  the  same  as  any- 
thing that  was  previously  used;  and,  further,  that  the  sub- 
stitution of  well-known  equivalents  of  what  was  previously 
used  will  not  form  a  basis  for  a  good  patent. 

And  not  only  must  there  be  novelty,  but  there  must  also 
be  some  invention  and  ingenuity  in  the  device,  because  a 
patent  will  never  be  granted  for  a  contrivance  which  an 
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ordinary  mechanic  would  supply  to  accomplish  the  result 
intended. 

Indeed  Edmunds  on  Patents,  2nd  ed.,  at  page  46,  says: 
*'  Want  of  novelty  in  any  material  part  of  an  art  or  invention 
renders  the  patent  grant  void,  even  as  to  those  parts  of  the 
invention  which  may  be  new,  and  otherwise  proper  subjects 
for  a  patent  grant,  because  the  consideration  for  the  patent 
is  entire,  and  also  because,  in  such  a  case,  there  is  a  false 
suggestion  or  representation  appearing  on  the  face  of  the 
patent."* 

When  I  say  that  ingenuity  is  a  requisite  to  be  found  in 
any  patentable  device,  I  do  not  mean  to  imply  that  there 
must  be  any  great  amount  of  ingenuity.  It  might  often 
happen  that  a  fairly  small  alteration  in  a  combination  would 
turn  that  what  was  practically  useless  before^  into  something 
very  useful  and  important,  and  it  would  easily  be  assumed 
that  when  such  a  result  was  accomplished  there  must  have 
been  some  invention. 

Among  the  tests  of  invention  one  might  note  increased 
usefulness  of  any  contrivance  by  the  application  of  the 
alleged  invention.  Another  test  would  be  if  the  machine 
has  improved,  and  was  sought  for  by  the  public. 

Or  if  a  certain  defect  in  the  machine  had  been  long 
known  and  a  remedy  sought  and  not  found.  When  the  re- 
medy was  produced  there  would  be  strong  evidence  of  inven- 
tion (as  under  present  ca^e  the  means  of  maMng  the  machine 
narrower  so  as  to  run  in  an  ordinary  carriage  track). 

In  the  present  case,  having  in  view  what  was  publicly 
known  and  practiced  under  the  patent  of  1890^  which  lapsed 
in  1900;  having  in  view  also  the  evidence  that  the  substitu- 
tion of  an  iron  arch  for  wooden  straight  side  was  not  inven- 
tion ;  having  in  view  also  that  the  three-spurred  cam  was  used 
commonly  by  the  plaintiff  and  others  in  hay  presses  long 
before  1904;  having  in  view  that  nothing  is  shewn  to  justify 
the  claim  that  the  plaintiff's  cam  was  of  particular  construc- 
tion or  was  patented  or  patentable  in  itself,  I  am  bound  to 
conclude  that  there  was  no  novelty  and  no  invention  in  any- 
thing which  the  plaintiff  claims  in  either  his  invention  of 
1900,  1904  and  1905.  The  plaintiff's  action  is  accordingly 
dismissed,  with  costs. 

*  Editor*s  Note. — Cbmpare  the  provisions  of  sees.  29  and  33 
R.  S.  C.  1906.  c.  69. 
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Coram.,  Tellieb,   Hutchinson,   and   IjAFONTaine,  JJ. 

McKILLOP  V.  TAPLEY. 

Landlord  and  Tenant — ResiUation  of  Lease — Lessee^s  Right 
to  Water  Supply  by  Lessor —  Uninhabitable  Premises. 

Lafontaine,  J. : — This  case  is  in  review  from  the  judg- 
ment of  the  Superior  Court,  Montreal,  Loranger,  J.,  ren- 
dered the  15th  July,  1907,  maintaining  plaintiff's  action  and 
jesiliating  the  lease  between  him  and  the  defendant,  with 
costs.     The   case   rests   upon    the    resiliation    of   the   lease 
between    the    plaintiff    and    the    defendant.      The    reason 
advanced  by  the  plaintiff  in  support  of  his  action  is  that 
the  leased  house  has  become  uninhabitable  because   it  is 
not    supplied    with    water,   anii    that    this    condition    of 
affairs  has  existed  from  the  9th  of  June,  1907,  down  to  the 
date  of  the  institution  of  the  action  herein,  about  the  25th 
of  July,  1907,  consequently  during  a  period  of  more  than 
one  month.     This  lack  of  water  in  the  house,  which  the 
plaintiff  says  is  a  result  of  the  insufficiency,  or  the  improper 
laying,  of  the  water  pipes,  is  possibly  not  due  to  these  causes, 
since  during  a  period  of  two  years,  before  the  9th  of  June, 
1907,  the  water  supply  was  found  sufficient  for  the  tenants 
who  occupied  the  premises  previous  to  the  plaintiff,  as  well 
as  for  the  plaintiff  himself,  who  has  lived  there  since  last 
October.     But,  whatever  the  cause  be,  it  is  clearly  estab- 
lished that  there  was  no  water  in  the  house,  even  though  it 
be  without  any  fault  on  the  part  of  the  defendant.    As  the 
absence  of  water  in  a  house  in  which  there  i^  no  well,  nor 
cistern  nor  any  means  of  procuring  water  except  through 
the  pipes,  renders  a  house  uninhabitable,  the  Court  below, 
basing  its   decision   upon   this   fact,   dismissed   defendant's 
plea,  and  maintained  plaintiff's  action.    Defendant's  house, 
in  which  plaintiff  occupies  a  third  storey  flat,  is  situated  in 
Outremont,  upon  a  considerable  height,  and  water  is  sup- 
plied to  the  municipality  by  the  Montreal  Water  &  Power 
Company.     The  cause  for  the  sudden  stoppage  of  water  in 
the  pipes  seems  to  be  the  want  of  sufficient  pressure  to  force 
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the  water  up  to  such  a  height  as  that  of  the  flat  occupied  by 
plaintiff.  Defendant's  plea  is  that  he  has  fulfilled  all  his 
obligations  as  owner  and  landlord  and  that  there  is  no  fault 
attributable  to  him  as  arising  from  the  ground  of  resiliatioa 
raised  by  plaintiff,  the  reason  given  being  the  result  of  fault 
on  the  part  of  the  Water  Company,  which  has  the  right  and 
privilege  of  supplying  water  in  the  municipality  of  Outre- 
mont.  In  support  of  his  plea,  defendant  cites  articles  161J^ 
and  1613,  C.  C,  which  enumerates  the  obligations  of  the 
lessor  and  which  defendant  claims  he  has  fulfilled.  These 
obligations  are:  1.  To  deliver  to  the  lessee  the  thing  leased; 
2.  To  deliver  the  thing  leased  in  a  good  state  of  repair;  3. 
To  maintain  the  thing  in  a  fit  condition  for  the  ttse  for 
which  it  has  been  leased;  4.  To  give  peaceable  enjoyment 
of  the  thing  during  the  continuance  of  the  lease.  There 
can  be  no  doubt  that  the  three  first  obligations  have  J[)een 
fulfilled;  but  there  remains  the  fourth  one,  namely:  To 
give  peaceable  enjoyment  of  the  thing  during  the  continu* 
ance  of  the  lease,  and  the  question  is,  has  it  been  fulfilled 
as  faithfuly  as  the  former  ones?  The  defendant  interprets 
the  words  "  to  give  peaceable  enjoyment  of  the  thing  '*  aa 
only  having  reference,  in  the  present  case,  to  the  necessity 
of  furnishing  and  giving  the  use  of  a  sufficient  water  pipe 
for  the  purpose  of  supplying  water,  and  he  pretends  that  he 
has  fulfilled  his  obligation  by  the  sole  fact  that  there  are 
water  pipes  in  the  house  to  that  end,  furnished  with  good 
taps,  in  good  working  order,  which  the  plaintiff  can  open  and 
shut  at  will,  and  that  with  respect  to  the  want  of  water  in 
the  pipes,  he  has  nothing  to  do  with  that,  but  it  is  the  ten- 
ant's own  business,  as  it  is  he  who  pays  the  water  tax  and  it 
is  he  who  has  contracted  with  the  company  having  the  duty 
of  supplying  the  residents  of  Outremont  with  water.  In  the 
first  place,  it  is  not  true  that  the  contract  for  supplying 
water  in  the  present  case  is  between  the  tenant  or  occupant 
and  the  company.  On  the  contrary,  the  contract  is  more 
truly  between  the  owner  and  the  company  owning  the  water 
works  system.  For,  as  a  matter  of  fact,  it  was  not  the  ten- 
ant who  connected  the  service  pipes  of  the  leased  house  with 
the  water  mains  of  the  company,  which  connect  with  its  re- 
servoir. The  contract  was  made  between  the  proprietor  at 
the  moment  the  construction  of  the  house  in  question  was 
completed,  and  in  permitting  the  defendant  to  connect  up  his 
house  pipe  with  its  water  main  in  the  street,  a  contract 
was  formed  between  the  owner  of  the  house  and  the  water 
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supply  company  for  himself  and  hig  assignees,  and,  eonBe- 
quently,  for  his  future  tenants.  On  the  point  that  the  water 
paid  for  to  the  company  is  the  water  used  by  the  tenant^ 
that  is  merely  a  matter  of  adjustment  between  the  parties 
for  the  remuneration  earned  by  the  water  company  for  ser- 
vices rendered,  and  this  in  no  possible  way  can  affect  the 
original  contract  between  the  owner  of  the  house  and  the 
water  company,  with  which  he  made  arrangements  to  liaTe 
the  service  pipes  in  the  interior  of  his  house  connected  with 
the  water  mains  which  are  in  the  street  It  follows  that  this 
argument  on  behalf  of  the  defendant  is  not  well  founded. 
The  absence  of  water  in  the  house  tenanted  by  the  plain- 
tiff during  such  a  prolonged  period  has  necessarily  rendered 
the  place  uninhabitable,  and  the  question  to  be  decided  is  to 
ascertain  whether  or  not  a  proprietor  can  stand  aloof  and 
relieve  himself  from  all  liability  toward  his  tenant  by  simply 
saying:  My  house  is  in  perfect  order,  you  have  a  sufficiency 
of  service  pipes  in  the  house  to  supply  you  with  water;  if 
there  is  no  water,  it  is  through  no  fault  of  mine,  and  it  rests 
with  you  to  procure  it.  An  answer  to  such  an  argument 
seems  easy  enough,  if  one  seriously  considers  the  nature  of 
the  contract  of  lease.  Because,  the  contract  of  lease  is  one 
which,  by  its  nature,  rests  upon  the  enjoyment  of  a  thing 
(1601  C.  C).  The  lessor's  obligations  is  to  procure  the  enjoy- 
ment of  the  thing,  and  this  obligation  is  not  fulfilled  sud- 
denly and  once  and  for  all  simply  by  the  delivery  of  the 
thing,  as  is  the  obligation  of  the  seller  in  a  contract  of  sale, 
but  it  is  a  continuing  obligation  during  the  whole  life  of  the 
lease  (1613  C.  C,  par.  3),  and  the  lessor  is  bound  to  the 
warranty  of  the  lessee  by  reason  of  all  the  defects  and  faults 
in  the  thing  leased,  which  prevent  or  diminish  its  use, 
whether  known  to  the  lessor  or  not.  (1614  C.  C).  In  the 
present  case,  the  owner,  in  not  sinking  a  well  on  his  prop- 
erty for  the  purpose  of  supplying  his  tenant  with  the  water 
required  for  his  use  or  in  not  providing  him  with  a  privy 
pit,  but,  on  the  contrary,  in  having  a  system. of  pipes  put 
into  the  house  for  furnishing  him  with  a  water  supply  for 
domestic  use,  and  in  fitting  up  closets  in  the  house  of  such 
a  pattern  as  to  be  marked  only  by  means  of  water,  repre- 
sented, by  the  very  fact  of  causing  such  conveniences  to  be 
installed  in  his  house,  that  any  tenant  of  such  house  would 
have  the  uninterrupted  use  of  water  at  all  times;  that  the 
water  pipes  in  the  house  were  permanently  connected  with,  a 
water  reservoir  and  were  not  simply  in  the  house  for  decor- 


92  THE  EASTERN  LAW  REPORTER, 

ative  purposes.  This  representation  was  afi  to  the  substance 
of  the  thing  which  is  the  object  of  the  contract,  in  the  sense 
of  article  992  C.  C.  The  enjoyment  of  the  thing  leased  be- 
ing the  object  of  the  contract,  it  necessarily  follows  that  if 
this  enjoyment  became  impossible,  the  contract  would  have 
no  further  object,  and,  consequently,  its  yery  existence  would 
cease  from  that  very  moment.  This  is  the  rule  laid  down  by 
article  1669  C.  C,  when  it  says  that  the  contract  of  lease 
is  terminated  by  the  loss  of  the  thing  leased;  the  words  "  the 
loss  of  the  thing  leased^'  applying,  not  only  to  the  material 
loss  resulting  from  its  total  or  partial  destruction,  but 
applying  equally  to  the  case  of  impossibility  of  enjoyment, 
which  means  a  loss  in  so  far  as  the  contract  of  lease  is  con- 
cerned. This  is  the  doctrine  laid  down  by  the  authors,  among 
others,  Baudry-Lancantinerie,  De  Louage  des  Choses,  No  337, 
2nd  edition.  This  writer,  after  having  said  that  there  can  be 
either  total  or  partial  loss  when  the  enjoyment  of  an  im- 
movable by  the  lessee  is  prevented  by  some  action  on  the 
part  of  the  authorities,  or  when  the  cultivation  of  the  land 
becomes  impossible  by  reason  of  the  destruction  of  the  roots, 
adds  that  the  jurisprudence  ''  admet  egalement  que  Timpos- 
sibilite  de  jouissance  constitue  une  perte.'^  The  same 
doctrine  is  taught  by  GuUlouard,  Contrat  de  Louage,  vol.  1, 
page  420,  No.  3921,  who  says:  "  Article  1722,  C.  C,  on  parle 
que  de  la  destruction  totale  ou  partielle  de  la  chose  louee: 
il  faut  assimiler  a  la  destruction  materielle  de  la  chose  Tim- 
possibilite  ou  le  locatAire  se  trouverait  d^en  jouir,  encore 
bien  que  Tobjet  loue  ou  fut  pas  materiellement  detruit. 
En  effet,  les  loyers  sont  dus  a  raison  de  la  jouissance  de  la 
chose,  et  si,"  par  un  motif  quelconque,  cette  jouissance  de- 
vient  impossible,  I'obligation  de  payer  les  loyers  ceese,  en 
tout  ou  en  partie.^^  Although  the  point  is  a  new  one  and 
there  exists  no  precedent  in  our  jurisprudence  which  could 
be  said  to  be  strictly  applicable  to  the  present  case,  still  it 
is  possible  to  lay  down  a  principle  drawn  from  decisions  pre- 
viously rendered  by  our  courts,  and  amongst  others,  the  judg- 
ment in  the  case  of  Lemonier  v.  De  Belief euille,  5  L.  N. 
426,  where  it  was  held  that  the  obligation  of  cleaning  out 
a  well  and  of  fitting  it  up  with  apparatus  for  the  purpose 
of  drawing  water  therefrom  necessarily  implied  ai\.  obliga- 
tion on  the  part  of  the  lessor  to  supply  the  quantity  of  water 
required  for  the  use  of  the  leased  house.  It  is  to  be  noticed, 
however,  that  in  the  case  cited,  the  house  was  situated  in  the 
country,  where  the  only  possible  source  of  a  water  supply 
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was  in  wells.  On  the  other  hand,  in  the  case  now  being 
discussed,  the  leased  premises  were  situated  in  a  municipality 
in  which  the  only  water  supply  immediately  availabTe  was 
from  the  water  works  system  of  the  Montreal  Water  k 
Power  Company,  unless  one  chose  to  go  down  to  the  river 
St.  Lawrence  to  get  water.  There  is  also  another  decision 
which  has  a  bearing  on  the  point  at  issue,  namely,  Lambert 
▼.  Lefrancois,  11  L.  C.  K.  16,  in  which  it  was  held  that  the 
absence  of  a  privy  pit  rendered  a  house  uninhabitable,  and 
was  a  good  cause  for  resiliation  of  a  contract  of  lease.  This 
is  our  case,  because,  while  water  closets  have  been  put  in 
the  premises  leased  to  plaintiff,  it  is  as  if  ttiere  were  none 
inasmuch  as  there  is  no  water  supply  in  the  house  to  enable 
them  to  be  used.  For  these  reasons,  we  imanimously  confirm 
the  judgment  and  dismiss  the  present  inscription  in  review, 
with  costs  of  both  Courts  against  defendant. 


aXJEBEC.  . 

Superior  Court.  October  17th,  1907. 

DENEAU  V.  LEMIEUX. 

Principal  and  Agent — Sale  of  Real  Estate — Absence  of  Con- 
tract— Services  Rendered — Quantum  Meruit. 

CuRRAN,  J. : — Plaintiff  is  a  real  estate  agent  and  he  brings 
action  against  defendant  for  the  sum  of  $237.50,  commission 
on  the  sale  of  an  immovable,  alleging  that  defendant  made  a 
contract  with  him  as  his  agent  for  the  sale.  That  the  prop- 
erty was  sold  through  hisefforts  at  $9,500,  and  he  claims  his 
commission  at  2|  per  cent.,  the  usual  charge  in  such  cases. 
He  also  claims  the  sum  demanded  as  the  price  value  of  ser- 
vices rendered.  Defendant  denies  that  he  owes  plaintiff  any 
sum  of  money.  He  denies  that  he  ever  entered  into  any  %  con- 
tract with  him,  and  prays  for  the  dismissal  of  the  action. 
Plaintiff  has  failed  to  prove  any  contract.  He  has  no  writ- 
ing, and  there  is  no  announcement  of  proof  that  he  entered 
into  the  contract  alleged.  Defendant  spoke  to  plaintiff  about 
his  property,  which  he  was  anxious  to  sell.  Plaintiff  busied 
himself  about  it,  and  took  defendant  to  a  person  who  suc- 
ceeded in  procuring  a  purchaser  for  the  ^property.  Plaintiff 
did  not  effect  the  sale  and  he  cannot  claim  the  ordinary  com- 
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mission  under  the  proof  made,  but  he  rendered  a  service 
to  defendant  for  which  the  latter  is  bound  to  pay  a  fair 
remuneration.  This  is  the  place  to  apply  the  rule  that  no 
one  can  enrich  himself  at  the  expense  of  another,  'fhe 
Court  estimates  the  services  rendered  in  this  case  by  plain- 
tiff to  defendant  at  the  sum  of  $80,  for  which  judgment  is 
rendered,  with  costs. 


QUEBEC. 

Superior  Court.  October  25th,  1907. 

FECTEAU  V.  VANIER. 

Landlord  and  Tenant — Unsanitary  Premises — Resiliaiion  of 

Lease. 

Lafontaine,  J.: — Plaintiff  sues  defendant  for  the  re- 
siliation  of  the  lease  of  the  premises  leased  to  her  by  de- 
fendant, claiming  that. the  premises  are  uninhabitable  by 
reason  of  the  bad  smell  due  to  defective  plumbing,  and 
claims  $1,127  damages.  The  defendant  pleads  that  the 
premises  are  habitable  and  in  good  condition,  but,  in  order 
to  avoid  litigation,  he  was  willing  before  the  institution  of 
the  action  and  still  is,  and  he  renews  his  offer  in  his  plea, 
to  agree  to  the  resiliation  of  the  lease  inasmuch  as 
plaintiff  rented  the  premises  for  residential  purposes 
while  she  has  been  carrying  on  a  sort  of  workshop 
there.  Plaintiff  could  have  sued  defendant  for  the  purpose 
of  having  him  forced  to  remedy  the  defects  she  alleged  ex- 
ist in  the  house;  or  she  could  have  taken  an  action  to  have 
the  amount  of  the  rent  reduced.  She  has,  however,  taken 
an  action  to  resiliate  the  lease.  The  defendant,  on  his  side, 
does  not  contest  this  demand,  and,  accordingly,  seeing  the 
mutual  consent  of  the  parties,  and  without  inquiring  into 
the  legal  rights  of  the  parties  on  the  point,  the  lease  must 
be  cancelled.  It  further  appears  from  the  proof  that  de- 
fendant was  unaware  of  the  existence  of  the  defect  alleged 
by  plaintiff,  none  of  his  former  tenants  having  complained  of 
it,  and  the  premises  having  been  apparently  in  good  condi- 
tion on  May  1st,  1907,  when  the  plaintiff  took  possession. 
Consequently,  when  the  lease  was  signed  by  the  parties,  the 
defendant  was  in  good  faith  and  he  was  justified  in  pleading 
ignorance  of  the  defect  alleged  by  plaintiff.    The  defendant 
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having  neither  known  nor  been  bound  to  know  the  defects 
in  his  house  before  the  leasing  of  the  same  to  the  plaintiff, 
he  is  not  responsible  for  the  damages  resulting  to  the  plain- 
tiff from  the  resiliation  of  the  said  lease,  except  as  to  the 
costs  of  the  protest  served  upon  him  (Art.  1614,  C.  C. :  Peat- 
man V.  Lapierre,  18  R.  L.  35;  Masson  v.  Perrault,  R.  J.  Q. 
7  S.  C.  7;  Juteau  v.  Magor,  R.  J.  Q.  2  S.  C,  428;  Pothier, 
Louage,  Xo.,  120;  Tropiong,  Louage,  Nos.  193  and  194).  I 
accordingly  resiliate  the  lease,  but  with  costs  against  de- 
fendant, because  he  concluded  by  asking  for.  the  dismissal 
of  the  action. 


QUEBEC. 

Superior  Court.  October  26th,  1907. 

LASALAILE  v.  LA  COMPAGNIE  DES  THEATRES  DE 

MONTREAL. 

Contract — Personal  Servicer — Breach — Plaintiff  Refusing  to 
Play  Part  He  Agreed  to  Perform  in  Theatre — Action  for 
Salary. 

CuRRAN,  J.: — Plaintiff  sues  for  $420,  of  balance  of  sal- 
ary and  costs  of  transportation  on  his  return  trip  to  France. 
He  is  an  actor  and  brings  suit  under  a  deed  of  agreement, 
made  in  Paris  on  the  14th  of  August,  1906,  whereby  he  con- 
tracted with  defendant  for  an  engagement  of  three  months* 
at  the  Theatre  des  Nouveautes,  in  this  city,  under  a  salary 
of  1,800  francs  per  month.  This  contract  was  extended 
later  on  until  the  2nd  of  May,  1907.  He  alleges  that  on  the 
6th  of  April,  1907,  defendant  dismissed  him  without  just 
cause,  and  that  until  the  expiration  of  his  agreement,  he 
was  alwayis  at  the  defendant's  disposal,  ready  to  fulfil  his 
engagement.  Defendant  pleads  invoking  the  terms  of  the 
contract,  which,  it  says,  plaintiff  violated  in  two  respects: 
1st.  He  refused  to  perform  in  the  leading  part  of  a  play 
called  "  La  Tosca,*'  which  was  in  his  repertoire,  and  2nd,  he 
violated  the  rules  of  the  management,  which  he  was  bound 
to  adhere  to,  by  smoking  in  the  threatre  against  the  distinct 
prohibition  of  the  regulations.  As  to  the  second  ground  it 
may  be  disposed  of  at  once.  Plaintiff  did  smoke  against  the 
rules,  but  everyone  smoked.  Defendant  tolerated  this  abuse 
until  the  institution  of  this  action,  and  now  pleads  plaintiff's 
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disobedience^  in  the  opinion  of  this  court,  simply  as  an  after- 
thought. On  the  first  ground  of  defence  the  matter  is 
serious.  Plaintiif  signed  an  agreement,  in  which  he  gave  the 
defendant  to  understand  that  the  play  of  ^'  La  Tosca "  was 
one  in  which  he  w&s  proficient.  He  was  getting  a  very  high 
salary,  1,800  francs  per  montli,  and  this  justified  the  defend- 
ant in  the  belief  that  he  was  competent  and  ready  to  take 
the  leading  role  in  the  play.  The  evidence  on  that  point 
is  conclusive.  Indeed  the  proof  goes  to  establish  that  in  the 
early  part  of  his  engagement  plaintiff  spoke  of  the  leading 
role  as  belonging  to  him.  In  March  the  management  de- 
cided to  put  "  La  Tosca  "  on  the  boards  for  the  8th  of  April 
last.  Plaintiff,  on  the  21st  of  March,  when  made  aware  of 
this,  wrote  a  letter  to  defendants  stating  that  he  had  not 
played  the  leading  role  in  the  play,  which  had  been  assigned 
to  him,  that  of  "  Baron  Scarpia  *'  that  he  had  taken  the 
character  of  "  Marquis  Attavante "  par  complaisance,  that 
he  did  not  knov;-  the  Baron's  part,  but  would  learn  it  for  the 
15th  of  April,  instead  of  the  8th,  as  announced. 

To  this  letter  the  defendant  made  no  reply.  Again,  on 
the  29th  of  March  he  wrote  jconfirming  the  letter  of  the  21st 
offering  to  play  the  part  of  the  **  Marquis  "  on  the  8th,  or 
to  take  the  '*  Baron's  '*  part,  if  sufficient  time  were  given 
him  according  to  the  terms  of  his  agreement.  Defendant 
did  not  answer  this  letter  and  taking  advantage  of  the 
writing  between  the  parties,  dismissed  the  plaintiff.  The 
contract  between  plaintiff  and  defendant  could  not  well  be 
more  one-sided  than  it  is,  in  many  of.  its  provisions,  but 
plaintiff  agreed  to  it,  and  is  bound  by  it.  Defendant  adheres 
to  the  terms  agreed  upon.  There  was  no  obligation  on  the 
part  oi  defendant  to  take  any  notice  of  the  letters  of  plain- 
tiff, although  it  seems  harsh  that  the  dismissal  should  have 
taken  place  as  it  did.  Plaintiff  had  placed  "  La  Tosca  '^  in 
his  repertoire  as  one  of  the  plays  in  which  he  was  ready- 
By  article  10  of  his  engagement  it  is  stipulated  that  an 
artist  taking  employment  with  a  repertoire  of  roles  he  was 
not  ready  to  play  incurred  immediate  dismissal,  and  article 
26  reiterates  this  stipulation.  Plaintiff's  offer  to  play  a 
secondar}'  role  in  the  piece  cannot  avail -him.  He  was  the 
leading  artist  and  when,  amongst  other  plays,  he  gave  "  La 
Tosca  "  in  his  repertoire  he  led  the  defendant  to  belive  that 
he  could  fill  the  leading  part.  The  letter  of  the  contract 
and  the  weight  of  evidence  is  against  the  pretensions  of 
plaintiff,  and  his  action  is  dismissed  with  costs. 
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QUEBEC. 

CuRRAN,  J.  October  17tii,  1907. 

LESPERANCE  v.  BRISSOX. 

Life  Insurance — Promissory  Note  for  Premium — Withdrawal 
of  Application  before  Acceptance  by  Company — Lidbiliiy 
Off  Applicant  on  Note. 

CuRRAJJ,  J.: — Plaintiff  instituted  his  action  to  recover 
the  sum  of  $271.40,  amount  of  a  promissory  note,  given  in 
anticipated  payment  of  two  policies  of  insurance  of  $5,000 
each,  on  the  lives  of  defendant  and  his  wife.  Defendant, 
acting  on  his  own  behalf  and  that  of  his  wife,  had  made 
application  for  these  two  policies,  through  plaintiff,  an  agent 
of  the  New  York  Life  Assurance  Company.  He  gave  his  note 
on  the  day  he  signed  the  applications.  A  few  days  later, 
and  before  the  insurance  company  had  accepted  his  applica- 
tions, he  withdrew  them  by  letter  and  verbally  as  well.  De- 
fendant claims  that  plaintiff  cannot  recover  the  amount  of 
the  note,  inasmuch  as  the  company  issued  the  policies  only 
after  he  had  withdrawn  his  application,  and  that  he  had  re- 
fused to  accept  the  policies.  Article  2481  of  the  Civil  Code 
enacts  that  the  acceptance  of  an  application  for  insurance 
constitutes  a  valid  agreement  to  insure.  There  must  be  ac- 
ceptance to  complete  the  contract.  Defendant Jiaving  made 
his  application  on  behalf  of  himself  and  his  wife,  had  a 
perfect  right  to  withdraw  th'^m  at  any  time  previous  to  their 
acceptance  by  the  company.  Tn  the  present  instance  tliere 
can  be  no  question  as  to  the  facts.  Defendant  withdrew 
his  applications  almost  immediately  after  having  put  thorn 
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in  and  long  before  their  acceptance  by  the  company.  Plain- 
tiff was  perfectly  cognizant  of  this  and  had  no  right  to  force 
the  defendant  into  a  position  which  he  had  repudiated 
legally.     Plaintiff's  action  dismissed  with  costs. 


NEW  BBVHSWICK. 

SUPREME  COURT  IN  EQUITY. 

Barker,  J.  October  11th,  1907. 

PATRICK  V.  THE  EMPIRE  COAL  &  TRAMWAY  CO., 

AND  OTHERS. 

Company — Sale  of  Assets — Majority  Vote — Dissentient 

Shareholder. 

Powell,  K.C.,  for  defendants. 
Teed,  K.C.,  for  plaintiff. 

This  is  a  motion  to  continue  an  ex  parte  interim  injunc- 
tion restraining  the  defendant  company  from  completing  a 
sale  of  its  mine.  Now  that  the  facts  are  fully  hefore  me, 
the  only  question  which  seems  of  much  importance  is  whether 
or  not  a  private  business  corporation '  such  as  the  defendant 
<^ompany  is,  can  under  the  circumstances  disclosed  by  the 
^affidavits  dispose  of  its  property  without  the  unanimous 
consent  of  the  shareholders.  The  object  of  selling  is  to 
raifie  money  to  pay  the  company's  debts.  Admittedly  it  has 
not  been  a  profitable  business,  and  though  the  plaintiff  ob- 
jects to  the  proposed  sale  being  carried  out  it  is  more  on  the 
ground  of  the  amount  offered  not  being  large  enough,  than 
any  other.  There  are  two  or  three  sections  of  the  "  New 
Brunswick  Joint  Stock  Companies  Act ''  (Cap.  85  Con.  Stat.) 
under  which  the  defendant  company  was  incorporated  to 
which  reference  should  be  made.  Sec.  35  provides  that  the 
directors  shall  have  full  power  to  administer  the  affairs  of 
the  company,  and  to  make  any  description  of  contract  which 
the  company  can  legally  make.  By  sec.  31  it  is  provided 
that  at  all  general  meetings  of  the  company,  each  shareholder 
^hall  have  as  many  votes  as  he  has  shares,  and  that  all  ques- 
tions proposed  for  consideration  of  the  shareholders,  shall 
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be  determined  by  a  majority  of  votes  represented  at  the 
nieetirg,  the  chairman  having  a  easting  vote.       There  is 
nothing  in  the  Act  which  prohibits  this  company  from  doing 
wliot  it  proposes  to  do,  and  there  is  no  doubt  that  a  large 
majority  of  the  shareholders  representing  a  large  majority 
of  the  shares  are  in  favour  and  have  voted  in  favour  of  a 
/sale.     Unless  therefore  it  can  be  demonstrated  as  a  proposi- 
tion of  law  that  this  is  one  of  the  cases  where  the  majority 
does  not  bind  the  minority  and  to  which  sec.  31  has  no  ap- 
plication, I  do  not  see  why  the  sale  should  be  restrained  on 
this  ground.     In  the  Australian,  &c.,  Co.  v.  Mounsey,  4  K.  & 
J.  733,  a  question  arose  as  to  the  power  of  the  directors  oC 
the  company  to  mortgage  one  of  its  vessels  in  order  to  raise 
money  required  for  the  purpos?s  of  its  business.     The  direc- 
tors there  had  precisely  the  same  power  which  sec.  35  gives 
directors  in  companies  incorporated  by  our  Act.     xWting  for 
the  company  they  had  bound  the  money  on  the  security  of 
the  vessel.     Wood,  V.-C,  sa}-*:  "It  was  argued  that  ii  was 
not  such  an  act;  first,  because  in  any  partnership  a  majority 
of  the  partners  would  have  no  power  to  bind  a  minority  by 
executing  a  deed;  that  the  moment  a  deed  under  seal  is  re- 
quired   the    power    of  a  majority  is  at  an  end.     But   that 
argument  overlooks  this  important  distinction,  that  in  an 
ordinary  partnership  firm,  the  firm  is  not  a  body  corporate. 
The  question  to  be  determined  is,  what  are  the  powers  of 
such  a  body  ?   And  it  is  clear  that  a  majority  of  the  members 
of  a  body  corporate  must  have  powers  of  this  description, 
because,  except  through  the  medium  of  a  majority,  no  in- 
corporated company  can  act.     I  am  not  now  considering  the 
powers  of  a  majority  of  a  body  corporate  to  effect  a  dissolu- 
tion; that  is  a  matter  not  falling  within  the  scope  of  the 
corporate  business.     This  is  an  act  clearly  falling  within  the 
scope  of  the  corporate  business  and  is  one  which  the  company 
must  clearly  have  the  power  to  do.     Otherwise,  if  a  ship 
were  once  upon  the  register  it  might  be  impossible  to  get 
her  off;  she  might  rot  before  it  would  be  possible  for  the 
company  to  sell  or  exchange  her."     It  cannot  I  think  be 
contended   that  making  provision  for  the  payment  of  the 
debts  of  a  company  is  not  a  legitimate  part  of  the  duties  of 
directors  in  managing  the  company's  affairs,  and  so  long 
as  the  property  of  the  company  remains  liable  for  its  debta 
it  cannot  surely  be  that  one  dissentient  shareholder  can  pre- 
vent a  disposal  of  the  property  in  order  to  realize  the  money 
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necessary  for  the  payment  of  the  debts  and  compel  it  to  be 
sacrificed  at  sheriff's  sale.  Morawetz,  sec.  240,  says:  "It  is 
the  duty  of  the  directors  of  a  corporation  to  pay  its  debts 
and  they  may  apply  all  of  the  corporate  assets  to  this  end 
although  the  corporation  may  thus  be  disabled  from  canying 
on  its  business/'  Mr.  Powell  has  handed  me  a  note  of  sever- 
al cases  on  this  point  from  which  I  take  the  following: 

Hovey  v.  Whiting,  14  S.  C.  R.  515;  Sargeant  v.  Webster, 
13  Mete.  497;  Ex  parte  Birmingham  Co.,  L.  R.  6  Ch.  83. 

In  the  present  case  the  directors  do  not  seek  to  make 
a  sale  without  consulting  the  shareholders.  There  is  no  evi- 
dence that  the  majority  of  the  shareholders  -who  favour  the 
sale  are  acting  with  any  other  motive  than  that  of  disposing 
of  the  property  for  the  purpose  of  paying  it&  debts.  The 
plaintiff  suggests  that  it  is  being  sold  so  as  to  "  crowd  him 
ouf  as  he  calls  it,  and  it  is  possible  that  there  are  differ- 
ences between  him  and  the  otiier  shareholders  which  render 
any  harmonious  working  between  them  impossible.  But 
there  is  nothing  in  the  evidence  to  shew  this  to  be  a  motive 
on  the  part  of  the  defendants  any  more  than  there  is  to  prove 
that  the  plaintiff's  motive  in  filing  this  bill  was  to  compel 
the  other  shareholders  to  buy  out  his  share  ac  his  own  price. 
If  the  plaintiff  thinks  the  figures  at  which  it  is  proposed  to 
sell  the  property  are  so  far  below  ita  value  it  is  quite  com- 
petent for  him  to  give  more  and  thus  benefit  everyone.  It 
seems  to  me  these  authorities  shew  that  the  abstract  proposi- 
tion that  the  whole  of  the  assets  of  a  private  business  .corpor- 
ation cannot  in  the  absence  of  all  prohibitive  enactments 
or  agreement,  be  disposed  of  except  by  the  consent  of  every 
shareholder,  cannot  be  sustained.  In  circumstances  like  those 
of  the  present  case  other  power  exists;  whether  it  shall  be 
exercised  or  how  it  shall  be  exercised  are  not  question*  of 
power  but  questions  of  management.  And  in  the  exercise 
of  the  ppwjer  in  the  absence  of  fraud,  the  majority  must  rule. 
In  reference  to  the  alleged  irregularities  in  the  election  of 
directors,  appointment  of  a  secretary,  giving  of  notice,  and 
other  matters  of  a  similar  character,  I  think  they  are  all 
such  irregularities  as  can  be  cured  and  ratified  by  the  share- 
holders themselves,  and  so  long  ens  the  company  as  such  does 
not  complain  it  is  not  competent  for  a  shareholder  to  do  so. 
Foss  V.  Harbottle,  2  Hare  461,  which  I  mentioned  at  the 
argument,  1  think  fully  meets  all  these  objections. 

The  motion  to  continue  the  injunction  must  be  refused 
and  with  cost*. 


voHt:y  V.  THE  nyoyKY  land  d  loan  company,  loi 

NOVA  SCOTIA. 

Supreme  Court.  October  29th,  1907. 

COHEN  V.  THE  SYDNEY  LAND  &  LOAN  COMPANY. 

Sale  of  Land — Contract — Rescission — False  Representations 

— Mistake. 

Action  to  rescind  a  contract  for  the  sale  of  land. 

A.  D.  Gimn,  for  plaintiff. 

J.  A.  Gillies,  K.C.,  and  W.  A.  G.  Hill,  for  defendant. 

Drysdale,  J.: — In  this  action  the  plaintiff  seeks  rescis- 
sion of  a  contract  under  which  he  purchased  a  house  and  lot 
of  land  from  the  defendant  company. 

The  negotiations  were  carried  on  and  the  negotiations 
concluded  between  Ritchie,  manager  of  the  defendant  com- 
pany, and  the  plaintiff  .  Ritchie  represented  to  plaintiff  that 
his  company  owned  a  house  and  lot  on  or  facing  Brookland 
St.  in  the  City  of  Sydney,  and  after  drawing  a  sketch  of  the 
property,  M.  2,  represented  to  plaintiff  that  the  lot  was 
situated  on  defendant's  lot  and  so  situated  as  to  give  a  drive- 
way on  said  lot  between  the  hou-e  and  the  eastern  line  thereof 
into  the  rear  of  the  property.  On  the  grounds  the  lines  could 
not  be  distingui^ied  and  there  was  in  fact  on  the  grounds  at 
the  time  a  driveway  into  the  rear  of  the  property  past  the 
kitchen  door  on  the  east  side  entering  from  Brookland  St. 
On  the  sketch  mentioned,  Ritchie  indicated  the  situation  of 
the  honse  on  the  eaat  side  by  a  small  square  or  dot.  After 
receiving  this  sketch  and  relying  upon  Ritchie's  representa- 
tions, the  plaintiff  agreed  upon  a  price  of  $2,200  for  the^house 
and  lot. 

It  seems  this  lot  known  as  620  on  the  filed  plan  had  been 
formerly  owned  by  the  defendant  company,  had  been  sold  by 
one  Wyman  for  $500,  who  built  the  house  in  question,  and 
subsequently  became  again  the  property  of  defendants.  The 
plaintiff  aTter  closing  with  Ritchie  accepted  a  deed  of  the  lot, 
520,  described  as  *' together  with  the  buildings  thereon,*' 
paid  $200  on  account  and  executed  a  mortgage  to  defendants 
for  the  balance  of  the  purchase  money,  and  thereupon  entered 
into  possession  of  the  house.     A  short  time  aftem^ards  the 
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plaintiff  requested  from  Ritchie  to  have  the  lines  run  out, 
and  upon  the  latter  sending  one  Henmgar^  a  surveyor,  for  tim 
purpose,  it  transpired  that  not  only  was  there  no  drivewjay 
on  the  east  side  between  the  house  and  the  east  side  lines, 
but  it  was  also  found  that  a  material  portion  of  the  house  was 
upon  the  lands  of  the  adjoining  lot  owned  by  Mr.  Biehuiond. 
When  this  was  discovered  by  the  plaintiff,  he  promptly  called 
upon  Ritchie,  whereupoa  negotiations  took  place  with  a  view 
to  making  a  settlement  or  some  satisfactory  adjustment. 
Ritchie  proposed  to  acquire  land  from  Mr.  Richmond  suflB- 
cient  for  plaintiff's  enjoyment  of  the  house  and  have  the  aame 
transferred  to  him. 

Wherever  there  is  any  conflict  between  Ritchie  and  Cohen 
in  the  evidence  taken  before  me,  I  accept  the  statements  of 
Cohen,  and  this  on  the  demeanour  of  the  men  in  the  witness 
stand.  After  a  somewhat  lengthy  negotiation  between  the 
parties,  during  which  Cohen  was  made  repeated  promises  of  a 
satisfactory  adjustment,  Ritchie  and  his  company  refused  the 
plaintiff  relief.  Thereupon  Cohen  brought  this  action.  The 
value  of  the  house  is  about  $1,700  and  the  lot  about  $500. 
After  the  lines  were  run  it  was  found  that  plaintiff  acquired 
a  house  with  the  kitchen  entrance  the  wjhole  of  the  space  and 
one-half  the  back  verandah  on  the  lands  of  strangers,  and 
the  main  wall  of  the  house  over  on  such  lands  at  two  points. 
I  find  that  the  plaintiff  was  induced  to  enter  into  the  contract 
by  the  false  and  material  representations  made  by  defendant 
company's  manager  to  the  plaintiff,  as  to  the  situation  of  the 
house  in  relation  to  the  lot  owned  by  defendant,  which  lot 
together  with  the  house  formed  the  subject  matter  of  the 
contract.  I  find  that  the  plaintiff  relying  upon  such  repre- 
sentations (which  were  in  fact  false  and  material),  entered 
into  a  contract  that  viionld  never  have  been  made  except  for 
plaintiff's  belief  in  the  actual  truth  thereof.  And  I  accept 
the  plaintiff's  version  as  to  the  representations.  At  one  stage 
of  the  trial  the  defendant  seemed  disposed  to  take  the  posi- 
tion that  there  had  been  a  mutual  mistake  as  to  the  subject 
matter  of  the  contract.  That  both  parties  had  acted  in  the  be- 
lief that  the  house  was  on  defendant's  land  and  owned  by  them 
and  with  an  entrance  on  said  lands  on  the  east  side.  Where- 
upon an  amendment  was  allowed  inserting  a  claim  for  relief 
on  the  ground  of  mutual  mistake  as  to  the  subject  matter,  the 
claim  being  that  the  house  was  the  material  part  of  the  trans- 
action, and  if  both  parties  were  bv  mistake  contracting  to 
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sell  and  buy  a  houee  a  material  part  of  which  was  not  owped 
by  the  vendor,  relief  should  be  granted  by  a  rescission  of  the 
contract. 

If  the  evidence  could  fairly  bear  this  construction,  I  think 
the  plaintiff  would  still  be  entitled  to  relief  on  the  ground 
that  private  right  of  ownership  is  a  matter  of  fact,  and  if 
parties  contract  under  a  mutual  mistake  and  inisapprehension 
as  to  their  relative  and  respective  rights,  the  result  is  that  the 
agreement  is  liable  to  be  set  aside  as  having  proceeded  on  a 
common  mistake.  I  think,  however,  the  true  view  of  the 
position  here  is  that  the  contract  was  induced  by  the  false 
representations  as  to  the  situation  of  the  house. 

The  plaintiff,  in  my  opinion,  is  entitled  ti)  a  decree  rescind- 
ing the  contract,  setting  aside  the  deed  and  mortgage,  and 
restoring  the  parties  to  their  original  position.  The  defend- 
ants to  refund  to  the  plaintiff  any  moneys  paid  them  by  him. 


NOVA  SCOTIA. 

SUPREME  COURT. 

Drysdale,  J.  October  29th,  1907. 

HACKETT  V.  CHINA  MUTUAL  INSURANCE  CO. 

Marine    Insurance — Prohibited    Waters — Making    Port    for 
Shelter — Breach  of  Warranty— Waiver — Estoppel. 

This  is  an  action  on  a  policy  of  insurance  issued  by  de- 
fendant company  on  plaintiff's  steamer  "  Richard,"  dated 
6th  July,  1905,  covering  said  steamer  with  the  said  sum  of 
$5,000  for  one  year  from  July  6th,  1905.  On  July  8th,  1906, 
the  steamer  was  wirecked  off  the  coast  of  Shelburne,  N.S., 
whilst  making  a  shelter  port.  It  seems  that  the  steamer 
whilst  in  Halifax,  N.S.,  about  the  end  of  December,  1905, 
undertook  to  proceed  to  the  port  of  Hastings  in  Cape  Breton, 
there  load  a  cargo  of  c^al  and  proceed  therewith  to  Yarmouth, 
N.S.,  where  the  coal  was  to  be  delivered,  and  it  was  whilst 
laden  with  coal  on  the  trip  from  Hastings  to  Yarmouth  that 
the  accident  happened,  and  the  steamer  in  a  short  time  be- 
came a  total  loss. 
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The  defence  is  that  the  use  of  Cape  Breton  waters  after 
the  first  of  January,  1906,  was  prohibited  by  the  policy. 
That  such  prohibition  appears  on  the  face  of  the  policy  and 
is  a  warranty  that  the  steamer  contrary  to  this  tenn  of  the 
policy  used  the  waters  of  Cape  Breton  until  January  3rd, 
whilst  on  the  voyage  in  question,  and  thus  avoided  the  policy. 

The  facts  are  not  in  dispute.  The  steamer  left  Halifax 
in  ballast  on  tiie  31st  of  December,  1905,  in  the  early  morn- 
ing for  Hastings,  and  arrived  at  the  port  of  Hastings  in  Cape 
Breton  on  the  afternoon  of  January  Ist,  1906.  She  there,  on 
the  2nd  of  January,  took  on  board  a  cargo  oi  coal  and  sailed 
from  Hastings  on  the  3rd  of  January  for  Yarmouth.  It  is 
stated,  and  not  contradicted,  that  the  weather  was  so  bad  as 
to  prevent  going  to  sea  from  Hastings  earlier  than  the  3rd, 
after  the  making  of  that  port. 

Under  these  circumstances  the  defendants  rely  upon  tfie 
warranty  above  mentioned.  By  a  printed  clause  in  the  pulicy 
we  find  the  following  prohibition : — 

"  Prohibited  from  the  River  and  Gulf  of  St.  Lawicnce, 
Newfoundland,  Xorthumberiand  Straits,  Cape  Breton  And 
BlSack  Sea,  between  December  1st  and  May  Ist,  and  from  all 
guano  and  phosphate  islands  (except  the  Peruvian),  ports  in 
Greenland,  port^  in  Alaska,  the-  Arctic  Ocean,  Mexican  ports 
and  places  in  the  Gulf  of  Mexico;  from  loading  (Atlantic 
Tinited  States  coastwise  voyages  excepted)  more  than  one-half 
registered  tonnage  of  grain  in  bulk,  except  at  the  ports  of 
Baltimore,  Philadelphia,  Xew  York,  Boston,  Portland 
(Maine)  and  Montreal,  from  May  1st  to  September  Ist;  from 
loading  liuio;  from  loading  more  than  one-half  of  registered 
t  nnage  of  ore.'' 

As  this  clause  was  printed,  the  word  "December**  in  th^ 
above  quotation  appears  as  November,  but  the  word  Nov- 
ember apparently  at  the  time  of  issue  was  obliterated  by 
red  ink  and  "  December  '*  substituted  and  initialed. 

On  the  face  of  the  policy  on  the  written  or  typewritten 
part  thereof  appears  the  words  following: — **Five  thousand 
dollars  on  steamer  '  Richard '  for  one  year  from  July  6th, 
1905,  at  noon.  Permission  is  granted  to  use  Cape  Breton 
ports  until  January  1st.  1906.*' 

It  is  contended  by  the  plaintiff  that  the  written  portion 
of  the  policy  is  at  variance  with  the  printed  as  to  Cape  Breton, 
and  must  prevail:  and  that  the  written  j>ortion  is  not  a  war- 
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ranty  against  t  e  use  of  Cape  Breton  ports  after  January  Ist. 
I  am  obliged  to  give  eflfect  to  the  whole  policy  unless  there 
is  something  inconsistent  between  the  two  clauses  quoted. 
I^  one  at  variance  with  the  other  or  can  they  be  read  together? 
First,  I  find  in  the  printed  part,  a  general  prohibition  against 
the  waters  of  the  St.  Lawrence,  Newfoundland,  Northumber- 
land Straits,  Cape  Breton  and  Black  Sea  between  Decembei* 
Ist  and  May  1st,  and  then  in  the  written  part  permission  to 
use  Cape  Breton  ports  until  January  Ist.  In  my  view  this 
is  merely  an  extension  of  the  prohibitory  clause  as  to  Cape 
Breton  \intil  January  Ist,  and  the  two  clauses  read  together 
ought  to  be  interpreted  as  a  prohibition  of  the  Gulf  waters 
and  others  nam(»d  between  December  1st  and  May  Ist,  and  of 
the  Cape  Breton  waters  between  January  Ist  and  May  Ist 
This  seems  to  me  the  plain  intention  of  the  policy  and  so 
construed  the  use  of  a  Cape  Breto^i  port  after  January  1st  was 
a  breach  of  a  plain  term  inserted  in  the  policy — in  short  a 
breach  of  warranty  that  avoided  the  policy  before  loss. 

If  one  were  to  eliminate  from  the  policy  the  printed  clause 
as  contended  for  the  plaintiff,  even  then  I  am  inclined  to 
think  the  only  reasonable  construction  that  can  be  placed 
ispon  the  written  words  is  a  prohibition  against  Cape  Breton 
ports  after  January  1st,  1906.  But  I  do  not  need  to  deal 
with  this  as  I  am  of  opinion  that  the  whole  policy  must  be 
read  together,  and  so  read  the  meaning  of  the  parties  is  clear. 

It  was  further  submitted  on  behalf  of  plaintiff  that  assum- 
ing a  breach  of  warranty  before  loss  yet  the  defendant  com- 
pany with  full  knowlelgc  of  the  breach  accepted  notice  of 
abandonment  and  acted  in  connection  with  the  wreck  in  a 
manner  inconsistent  wiith  any  intention  to  avail  themselves 
of  the  breach,  and  that  rlcfendants  are  estopped  from  now 
availing  thoniselvofj  of  the  term  discussed. 

The  evidence  does  not  satisfy  me  that  defendants  accepted 
abandonment  or  acted  in  any  way  inconsistent  with  the  posi- 
tion set  up  as  a  defence  herein. 

Th^re  will  he  judirment  for  defendant  company. 
Lovett,  JC.C,  and  Burchell.  for  plaintiff. 
MacXeill,  for  defendant. 
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NOVA  SCOTIA. 

SUPREME  COURT. 

Russell,  J.  October  25th,  1907. 

SMITH  V.  McDonald. 

Praclice  —  Pleading  —  Defence  —  Striking  cut  —  Costs  — 

Counterclaim. 

Russell,  J.: — The  application  to  strike  out  paragraphs 
of  the  derenee  was  dismissed  b -cause  tlie  matters  were  proper 
to  be  tried.  It  does  not,  J  think,  follow  that  because  tliese 
defences  were  proved  unsound  the  plaintiff  should  ha\«-  the 
costs  of  an  application  which  was  properly  refused.  The 
furthest  I  can  go  is  to  refuse  costs  to  the  defendant.  There 
will  be  no  costs  of  the  dismissal  of  the  applictition. 

It  is  difficult  to  deal  with  the  rest  of  the  case  intelligently 
80  long  after  the  trial.  But  so  far  as  I  can  refresh  my 
memoiy  from  the  material  at  my  command,  the  defendant  is 
bound  to  succeed  in  his  claim  for  conversion.  The  issue  was 
clearly  put  to  the  jury  and  they  found  that  the  plaintiff  nad 
dealt  with  the  defendant's  sheep  as  his  own.  For  this  there 
Y:ould  certainly  be  nominal  damages.  The  agreement  of 
Smith  to  deliver  the  sheep  or  else  to  pay  fifteen  dollars  for 
them  would  not  be  an  answer  to  the  claim  for  conversion  at 
all  events  until  the  fifteen  dollars  were  paid,  and  I  am  not 
sure  that  it  would  cancel  the  conversion  even  if  it  had  been 
paid,  although  it  would  of  course  be  true  that  the  defendant 
could  not  be  allowed  to  got  the  value  of  the  sheep  twice.  He 
has  not  yet  received  the  value  of  them,  as  I  understand  that 
the  claim  was  not  allowed  in  the  magistrate's  Court. 

The  pendency  of  another  action  in  an  inferior  court 
would  not  even  be  ground  for  a  plea  in  abatement  before  the 
Judicature  Act,  and  I  do  not  think  the  dismissal  of  such  an 
action  for  supposed  want  of  jurisdiction  can  prevent  the  de- 
fendant from  counterclaiming  for  the  value  of  the  sheep  in 
this  action. 

The  counterclaim  is  for  the  conversion  of  three  sheep 
and  the  delivery  of  two  on  the  theory,  I  suppose,  that  the 
plaintiff  never  had  the  other  two  that  he  professed  to  be  sell- 
ing. I  think  defendant  is  entitled  under  the  evidence  to  the 
value  of  five  sheep,  but  the  matter  is  so  confused  that  I  will 
allow  only  the  amount  settled  by  the  parties,  $15.  and  in  the 
taxation  of  costs  no  items  should  be  allowed  on  the  coiinter- 
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claim  that  were  common  to  both  the  plaintiflTs  action  and  the 
defendant's  counterclaim.  It  was  in  fact  all  one  issue  and  no 
evidence,  I  think,  was  given  on  the  counterclaim  that  waa  not 
equally  relevant  to  the  defence.  Certainly  no  substantial  costs 
were  incurred  on  the  one  that  would  not  have  been  occasioned 
by  the  other. 

H.  Mellish,  K.C.,  for  plaintiff. 

W.  B.  A.  Ritchie,  K.C.,  for  defendant. 


NEW  BBVHSWICK. 

Full  Court.  June  14th^  1907. 

KENNEDY   ISLAND  MILL  CO.   v.   ST.  JOHN    LUM- 
BER CO. 

Contract — Goods  Sold — Wonrlc  and  Labour — Common  Counts 

— Evidence — New  Trial. 

Action  tried  at  the  March  Madawaska  Circuit  before  Mr. 
Justice  McLeod  without  a  jury.  Verdict  for  plaintiff  for 
$1,956.90.  In  Easter  term  last  motion  was  made,  before 
Tuck,  C.J.,  Haninoton,  Landry,  Barker,  and  McLeod, 
J  J.,  for  a  rule  to  set  aside  this  verdict  for  the  plaintiff  and 
to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial. 

J.  M.  Stevens,  K.C.,  for  plaintiff. 
H.  A.  Powell,  K.C.,  for  defendant. 

Tuck,  C.J. : — At  the  argument  of  this  case  before  the 
Court,  the  principal  ground  taken  by  the  defendant's  coun- 
sel why  a  verdict  should  be  entered  for  the  defendant,  or  a 
new  trial  ordered,  was,  that  the  learned  Judge  at  the  trial 
should  have  found  that  there  was  a  condition  pxecedent, 
unfulfilled  by  the  plaintiff  company,  which  prevented  it 
from  recovering. 

I  am  not  at  all  sure,  that  even  if  it  was  so,  as  argued  by 
the  defendant's  counsel,  that  there  should  be  some  one  pres- 
ent on  the  defendant's  behalf  to  take  account  of  the  logs, 
as  sawed,  and  that  logs  of  defendant  were  sawed  without 
such  person  being  present  to  take  an  account,  that,  there- 
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fore  the  plaintiff  cannot  recover  in  this  action.  For  it 
might  very  well  happen,  and  as  the  evidence  in  this  case 
may  have  conclusively  proved,  that  the  defendant  used  the 
plaintiff's  lumber  to  the  value  of  $1,956.90  (for  which  the 
verdict  was  given) ;  in  such  a  case,  why  should  not  the  de- 
fendant company  pay,  even  if  there  was  no  person  present 
to  take  the  account?  But  as  the  plaintiff's  counsel  at  the 
argument  seemed  to  admit,  that  if  the  defendant's  conten- 
tion as  to  condition  precedent  was  correct  and  should  pre- 
vail, there  must  be  a  new  trial,  it  is  necessary  to  look  to  the 
evidence  and  to  see  whether  or  not  the  learned  Judge  came 
to  a  correct  conclusion. 

I  have  no  doubt  that  the  judgment  o^  Mr.  Justice  Mc- 
Leod  is  correct.  This  is  an  action  brought  to  recover  the 
value  of  a  quantity  of  cedar  logs  which  the  plaintiff  claims 
the  defendant  company  sawed  at  their  mill,  and  have  not 
accounted  for.  In  my  opinion  the  verdict  of  the  learned 
Judge  is  not  against  the  weight  of  evidence.  There  is  evi- 
dence amply  sufficient  to  warrant  him  in  finding  as  he  did. 
And  if  there  was  a  conflict  of  testimony,  who  so  well  quali- 
fied to  determine  as  to  opposing  evidence  as  the  Judge  at 
the  trial? 

Let  me  refer,  if  indeed  it  should  be  wearisome,  to  the 
evidence  of  Thomas  Crockett,  who  was  called  by  the  plain- 
tiff in  rebuttal: — 

"  Q.  You  heard  the  evidence  of  Mr.  Brown  and  Mr. 
Parker?  A.  Yes.  Q.  Did  you  hear  them  state  that  the 
understanding  was  that  any  difference  in  the  number  of  logs 
received  by  the  respective  parties  to  this  suit  was  to  be 
settled  on  the  count  only  of  the  man  to  be  supplied  by  them? 
A.  I  heard  them  say  that.  Q.  Is  that  true?  A.  I  don't 
think  it  is.  Q.  Tell  us  just  what  that  trade  was?  A.  My 
recollection  is  that  there  was  no  special  mention  of  how  the 
balance  was  to  be  settled,  nor  was  it  specially  said,  that  that 
man  was  sent  from  the  Saint  John  Lumber  Company's  mill 
to  count  was  to  be  the  only  count  kept  at  the  mill.  Q.  You 
said  you  have  no  recollection  of  it,  what  do  you  mean  by 
that?  A.  As  far  as  I  am  able  to  remember  no  such  conver- 
sation as  that  took  place.  What  Mr.  Barker  stated  with 
reference  to  sending  him  was  perfectly  correct,  his  sending 
him  to  count,  but  as  to  its  being  the  only  count,  and  any 
difference  was  to  be  settled  on  that  man^s  count,  I  say,  was 
no  part  of  our  arrangement," 
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It  is  true  that  Crockett's  evidence  is  absolutely  diflferent 
from  what  was  said  by  witnesses  called  on  the  part  of  the 
defence.  And  it  is  to  be  borne  in  mind  that  Crockett  sup- 
plies testimony,  when  called  in  rebuttal,  which  he  did  not 
give  in  the  first  instance.  But  the  trial  Judge  had  all  the 
witnesses  before  him,  and  heard  what  they  had  to  say,  and 
takes  especial  pains  to  affirm  that  they  are  all  reputable  men 
who  have  shewn  a  desire  to  tell  the  truth.  And  yet  with  a 
praiseworthy  delicacy  on  his  part  expressing  no  opinion  as 
to  which  party  told  the  truth  in  respect  of  the  bargain  be- 
tween them,  he  determines  that  their  minds  never  came  to- 
gether; that  they  were  never  ad  idem.  He  might,  with  full 
justice,  have  added  (for  that  is  what  he  means)  that  the 
plaintiff  company  is  entitled  to  a  verdict. 

I  have  read  carefully  the  judgment  of  Mr.  Justice  ^fc- 
Leod  at  the  conclusion  of  the  case,  after  counsel  had  ad- 
dressed him.  He  goes  exhaustively  into  the  whole  case,  and 
concludes  (if  I  may  be  permitted  to  quote  his  language),  as 
follows :- — 

"Tlierefore,  for  the  purposes  of  this  case  I  would  have 
to  hold  that  it  was  not  sufficiently  proved  that  there  was  a 
contract  understood  by  both  parties,'  and  agreed  to  by  both 
parties,  that  the  defendant's  man  was  to  count  the  logs,  and 
that  his  account,  and  his  account  alone,  was  to  be  taken  in 
settlement.  Whilst  I  do  this,  and  do  it  after  giving  it  a 
good  deal  of  consideration,  I  will  reserve  the  question  at  tlio 
close  of  this  case  for  the  consideration  of  the  Court  above, 
with  leave  to  them,  if  they  require  leave,' to  exercise  the  same 
right  I  have  to  draw  all  conclusions  on  the  facts  as  regards 
this  matter,  that  is  to  say,  if  on  the  facts  as  proved,  I  should 
have  found  there  was  a  condition  precedent,  then  it  would 
be  a  condition  precedent,  and  the  plaintiff  could  not  recover. 
That  is  as  far  as  I  can  deal  with  that  branch. 

"  On  the  other  branch,  as  I  have  said,  it  seems  that  the 
plaintiff  has  proved  that  he  has  given  fair  count  of  the  logs 
that  he  cut,  belonging  to  the  defendant  company;  and  that 
the  defendant  company  is  entitled  to  pay  him  the  difference 
between  the  amount  of  their  logs  cut  by  the  plaintiff  and 
the  plaintiff's  logs  cut  by  the  defendant." 

I  think  that  the  learned  Judge  was  fully  justified  in 
coming  to  this  conclusion,  and  that  a  new  trial  must  be  re- 
fused. 
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Hanington,  J.: — ^I  agree  with  the  conclusion  of  the 
Chief  Justice  and  think  from  the  evidence  that  the  parties 
did  not  come  to  an  agreement  that  the  amount  of  logs  cut 
by  them  should  depend  upon  the  count  of  the  defendant's 
man  alone.  The  evidence  was  contradictor}*.  The  trial  jus- 
tice. His  Honour  Mr.  Justice  McLeod,  has  found  substan- 
tially against  t}ie  contention  of  the  defendant.  If  the  evi- 
dence is  contradictory,  we  are  to  look  at  the  surrounding 
circumstances  and  see  if  the  arrangement  is  one  that  would 
be  reasonable.  If  it  is  equally  balanced  as  to  the  weight  of 
evidence  (which  I  think  it  is  not),  but  if  it  is,  was  it  a  rea- 
sonable thing  for  anyone  to  make  an  agreement  that  the 
value  of  their  property  should  depend  upon  the  count  of  a 
man  whom  defendant  might  send  or  not  send.  The  result 
was,  that  in  1906,  $1,956  worth  of  lumber  of  the  plaintiff 
went  to  the  defendant,  over  and  above  what  the  plaintiff  got 
from  the  defendant.  Would  anyone  make  such  an  arrange- 
ment by  which  his  liability  would  be  determined  wholly  by 
the  other  party  in  view  of  what  might  happen?  And  then 
besides  we  have  the  fact  that  when  they  did  tally,  defend- 
ant's tally  was  more  than  the  plaintiff's  at  the  first  of  the 
season,  and  therefore  I  am  inclined  to  think  His  Honour 
was  right  in  deciding  that  the  defendants  did  not  make  out 
their  contention  either  by  the  evidence  that  they  gave  as 
against  the  evidence  of  the  plaintiff  on  one  side;  or  looking 
at  it  from  the  standpoint  which  I  am  now  discussing,  that 
it  was  a  reasonable  thing  for  anyone  to  make  such  an  ar- 
rangement. 

Landry,  J. : — I  agree  that  the  rule  to  enter  a  verdict  for 
defendant,  or  for  a  new  trial,  should  be  refused. 

McLeod,  J.: — This  was  an  action  tried  before  me  with- 
out a  jury  at  the  Madawaska  Circuit  in  March  last,  and  a 
verdict  entered  for  the  plaintiff  for  $1,956.96. 

The  declaration  contains  simply  the  common  counts, 
money  payable  by  the  defendant  to  the  plaintiff  for  goods 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  for 
goods  bargained  and  sold  by  the  plaintiff  to  the  defendant 
at  its  request,  etc. 

The  pleas  are: — (1)  Never  indebted.  (2)  That  before 
the  action  was  brought  the  defendant  satisfied  and  dis- 
charged plaintiff's  claim  by  payment.     (3)  That  it  satisfied 
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and  discharged  the  plaintiff's  claim  by  doing  work  and  pro- 
viding materials,  etc.,  which  were  accepted  by  plaintiff  in 
satisfaction  and  discharge  of  said  claim.  (4)  That  the 
plaintiff  at  the  commencement  of  this  suit  was  and  still  is 
indebted  to  the  defendant  in  an  amount  greater  than  the 
plaintiff's  claim  for  money  payable  by  the  plaintiff  to  the 
defendant  for  goods  sold  and  delivered  by  the  defendant  to 
the  plaintiff  at  plaintiff's  request.  This  plea  was  by  way 
of  set-off. 

The  plaintiff  joined  issue  on  all  the  defendant's  pleas. 
The  facts  of  the  case  are  shortly  as  follows.  The  plain- 
tiff company  own  lumber  lands  situate  on  the  St.  John  river 
on  the  New  Brunswick  side,  some  twenty  or  thirty  miles  be- 
low the  mouth  of  the  Little  Black  river  which  empties  into 
the  St.  John  river.  The  defendant  company  own  mills 
situate  at  Van  Buren  on  the  American  side  of  the  St.  John 
river,  about  sixty  miles  below  the  Little  Black  river.  This 
mill  is  much  larger  than  the  plaintiff's  and  has  much  larger 
booms  and  facilities  for  sorting  logs,  that  is,  sorting  the  logs 
belonging  to  different  owners  according  to  the  marks  on 
them.  The  plaintiff  company's  boom  was  much  smaller  and 
did  not  have  facilities,  or  at  all  events  good  facilities  for 
sorting. 

In  the  spring  of  1904  both  the  plaintiff  and  the  defend- 
ant had  a  quantity  of  cedar  logs  in  booms  on  the  Little 
Black  river,  some  little  distance  from  its  mouth,  the  plain- 
tiff company  having  about  or  a  little  over  20,000  pieces  and 
the  defendant  company  about  32,000  pieces.  The  logs,  of 
course,  were  marked  by  the  respective  marks  of  the  plaintiff 
company  and  the  defendant  company. 

The  booms  from  some  cause  (a  freshet  probably),  broke 
and  the  logs  all  went  down  stream  and  were  mixed  up  and 
became  jammed  at  the  mouth  of  the  Little  Black  river.  Of 
course  it  was  necessary  to  break  the  jam  to  bring  the  logs 
out  and  then  they  would  all  go  into  the  St.  John  river  mixed 
up,  and  it  would  be  very  difficult  to  assort  them  so  that  each 
company  would  have  its  own  logs. 

Mr.  Thomas  Crockett,  the  manager  of  the  plaintiff  com- 
pany, immediataely  went  to  Van  Buren  to  see  Arthur 
Brown,  the  manager  of  the  defendant  company's  mill,  to 
endeavour  to  make  some  arrangement  so  that  each  party 
could  take  the  logs  as  they  came  down  the  river,  irrespective 
of  whether  they  were  the  plaintiff's  or  the  defendant's.     ^Ir. 
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Brown  referred  him  to  Mr.  Parker,  who  is  the  treasurer  of 
the  defendant  company  and  one  of  the  chief  owners  of  the 
mill  and  who  attends  to  the  financial  matters^  and  from  the 
evidence  I  gather  is  really  general  manager. 

Mr.  Parker  at  first  was  indisposed  to  make  any  arrange- 
ment; he  told  Mr.  Crockett  that  he  preferred  that  he 
(Crockett)  should  make  some  arrangement  to  sort  the  logs 
through  plaintiff  company's  boom,  giving  the  defendant 
company  its  logs;  and  said  the  defendant  company  would 
do  the  same  at  its  boom,  giving  the  plaintiff  company  its 
logs,  and  then  plaintiff  company  could  sell  its  logs  to  some- 
one down  river;  but  to  this  Mr.  Crockett  objected,  and  it 
was  finally  agreed  that  the  plaintiff  company  should  take 
into  its  boom  all  the  logs  it  could  belonging  to  either  the 
plaintiff  company  or  the  defendant  company,  and  the  rest 
eould  go  down  the  river  and  be  taken  into  the  defendant 
company's  boom.  They  were  then  to  be  sawed  by  the  parties 
and  a  count  was  to  be  kept  of  the  logs  sawed  by  each  party 
which  belonged  to  the  other.  That  is  to  say,  there  was  to  be 
a  count  kept  at  the  plaintiff  company's  mill  of  the  logs 
sawed  belonging  to  the  defendant  company,  and  a  count  kept 
at  defendant  company's  mill  of  the  logs  sawed  there  belong- 
ing to  the  plaintiff  company,  and  at  the  end  of  the  season, 
or  when  the  logs  were  all  sawn,  whichever  had  sawed  the 
most  logs  l)elonging  to  the  other  should  pay  the  difference  at 
the  market  rate  on  the  upper  St.  John  river,  which  was  not 
then  agreed  on  but  which  was  subsequently  agreed  to  be 
$11.00  per  thousand  superficial  feet.  The  defendant  com- 
pany by  its  attorneys  filed  with  its  pleadings  an  admission 
of  certain  facts,  among  them  the  quantity  of  logs  belonging 
to  the  plaintiff  and  sawed  at  its  mill,  and  the  market  price. 

There  is  a  difference  between  the  parties  as  to  how  and 
by  whom  the  count  was  to  be  kept,  and  I  will  have  to  refcM- 
to  that  particularly  hereafter. 

The  jam  at  the  mouth  of  Little  Black  river  was  ihvn 
broken,  and  as  the  logs  came  down  the  plaintiff  company 
took  into  its  boom  all  the  logs  it  could,  whether  they  b(^- 
longed  to  the  defendant  company  or  itself,  nnd  the  balaiin* 
went  down  and  the  defendant  company  took  into  its  boom 
all  it  could.  Some  logs  of  each  party  went  past  both  booms 
down  to  the  Fredoricton  boom,  but  each  party  recovered  its 
own  logs  there  and  they  do  not  enter  into  this  suit. 
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The  logs  were  sawed  by  the  parties  during  the  seasons  of 
1904  and  1905.  The  defendant  in  November,  1905,  rendered 
the  plaintiff  an  account  of  the  logs  bearing  the  plaintiff's 
mark,  sawed  at  his  mill,  shewing  that  it  had  sawed  10,170 
pieces  bearing  plaintiff's  marks.  The  plaintiff  accepts  that 
account  as  correct. 

The  plaintiff  also  in  the  fall  of  1905 — the  exact  time 
is  not  stated  in  the  evidence — rendered  to  the  defendant 
company  a  statement  of  the  logs  bearing  the  defendant  com- 
pany's mark  which  were  cut  at  tlie  plaintiff  company *s  mill^ 
shewing  that  it  had  cut  7,205  pieces  bearing  the  defendant's 
mark. 

It  is  for  the  difference  between  these  two  amounts  that 
this  action  is  brought;  that  is  for  2,965  pieces,  being  the 
difference  between  the  number  of  plaintiff's  logs  cut  by  the 
defendant  and  the  defendant's  logs  cut  by  the  plaintiff. 

It  was  agreed  at  the  trial  that  the  logs  would  average  60 
feet  to  the  log,  and  the  price  was  fixed  by  the  parties  at 
$11.00  per  thousand  superficial  feet,  which  makes  $1,956.90, 
the  amount  of  the  verdict. 

The  statement  given  the  defendant  by  plaintiff  shews 
the  whole  cut  by  plaintiff  company  from  the  27th  of  May, 
1904,  until  the  22nd  of  July,  1905,  when  the  plaintiff  com- 
pany  finished  sawing  all  the  Little  Black  river  logs,  and 
columns  1,  9  and  12  shew  the  logs  cue  bearing  defend- 
ant's mark. 

On  May  29th,  1904,  plaintiff  company  commenced  saw- 
ing the  logs  bearing  both  the  plaintiff  company's  and  de- 
fendant company's  marks  and  continued  lyitil  the  30th  of 
July,  and  on  August  6th  and  October  29th  it  sawed  a  few. 
After  July  it  commenced  sawing  its  St.  Francis  logs  (which 
do  not  enter  into  this  suit)  and  continued  at  that  during 
the  balance  of  the  season. 

On  February  4th,  1905,  plaintiff  company  again  com- 
menced sawing  the  cedar  logs  belonging  to  both  the  plain- 
tiff company  and  the  defendant  company  and  continued 
until  July  22nd,  when  it  had  cut  all  that  was  in  its  pond. 
The  quantity  sawed  by  the  plaintiff  company  having  defend- 
ant company's  mark  amount,  as  I  have  said,  to  7,205  pieces: 
and  this  the  plaintiff  company  says  is  all  the  logs  with  the 
defendant  company's  mark  that  came  into  its  boom  or  that 
the  plaintiff  company  received  in  any  way.     And  I  may  say 
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that  there  is  no  evidence  contradicting  this,  that  is,  there  is 
no  evidence  to  shew  the  plaintiflE  company  received  into  its 
boom  or  sawed  any  more  of  the  defendant  company^s  logs 
than  the  7,205  pieces,  for  which  amount  it  accounted  to  the 
•defendant  company. 

The  only  evidence  the  defendant  company  gave  whch  it 
was  claimed  would  shew  that  the  plaintiff  company  must 
have  received  a  greater  number  of  pieces  than  it  accounted 
for  was  that  the  defendant  had  about  32,000  pieces  that 
came  out  of  the  Little  Black  river  and  the  plaintiff  com- 
pany had  20,198  pieces  that  came  out^  and  the  def^idant 
•company  lost  in  the  drive  about  6,000  pieces,  whilst  the 
plaintiff  company  only  lost  about  1,100  pieces.  It  was 
claimed  at  the  trial  that  this  was  some  evidence  that  the 
plaintiff  company  had  received  more  of  the  defendant  com- 
pany's logs  than  it  accounted  for.  I  myself  think  that  it 
does  not  in  any  way  prove  that. 

It  must  be  borne  in  mind  that  neither  boom  caught  all 
these  cedar  logs ;  some  passed  both  booms  and  went  down  to 
the  Fredericton  boom  and  were  received  there,  but  after 
each  party  had  given  credit  for  what  it  had  sawed  and  what 
it  had  recovered  at  the  Fredericton  boom  each  party  had  a 
loss  of  the  number  of  pieces  I  have  mentioned. 

The  plaintiff  company  whilst  the  sawing  was  being  done 
kept  an  account  of  all  the  logs  that  were,  being  sawed  be- 
longing both  to  the  plaintiff  company  and  the  defendant 
company.  The  manner  in  which  the  account  was  kept  is  de- 
scribed by  Thomas  Crockett,  arid  Joseph  Lizotte,  and  Vic- 
tor Michaud,  the  latter  two  being  the  men  who  kept  count 
of  the  logs,  and  they  are  called  "  markers."  Crockett,  in  his 
evidence,  states  shortly  the  manner  in  which  the  count 
was  kept. 

It  was  admitted  that  statement  No.  3  in  evidence  con- 
tained a  correct  statement  of  all  the  cedar  logs  sawn  in 
plaintiff's  mills  between  the  26th  of  May,  1904,  and  the  28th 
of  July,  1905,  as  returned  every  day  to  Mr.  Crockett  by 
the  counters.  The  original  returns  were  produced  in  court, 
but  this  admission  was  made  by  defendant  company  to  save 
putting  them  in  evidence.  Mr.  Brown,  the  defendant  com- 
pany's manager,  said  that  the  way  the  account  was  kept  was 
the  proper  way  to  keep  it  and  that  he  knew  no  better  way. 

I  did  not  at  the  trial  think  after  having  heard  the  evid- 
<^nce,  and  I  do  not  now  think  after  having  carefully  gone 
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over  all  the  evidence,  that  there  was  anything  proved  to  war- 
rant me,  or  to  warrant  this  Court,  in  saying  that  the  plain- 
tiff company  received  into  iis  boom  more  logs  than  it  had 
accounted  for,  that  is  7,205  logs;  and  I  so  found. 

The  defendant  company  admitted  that  it  had  received  into 
its  boom  and  sawed  10,170  logs  belonging  to  the  plaintiff 
company.  The  verdict  was  therefore  found  and  entered  for 
the  plaintiff  company  for  the  value  of  2,966  logs,  being  the 
difference  between  these  two  amounts,  it  having  been  agreed 
at  the  trial  that  the  logs  would  average  60  feet  and  the  price 
having  been  fixed  at  $11  per  thousand  superficial  feet.  The 
evidence  fully  warrants  these  findings.  The  real  question  i« 
whether  the  plaintiff  company  can  in  law  maintain  this 
action. 

The  defendant  company's  real  defence  was  that  by  the 
terms  of  the  contract  the  account  of  the  logs  sawed  both  at 
the  plaintiff  company's  mill  and  the  defendant  company's 
mill  was  to  be  kept  by  a  man  employed  by  the  defendant 
company,  but  the  plaintiff  company  wa^  to  pay  the  man 
employed  to  keep  the  account  at  its  mill.  The  account  at  the 
defendant  company's  mill  was  to  be  kept  by  its  own  men,  but 
the  plaintiff  company  was  to  be  allowed,  at  its  own  expense, 
if  it  wished,  to  have  at  defendant  company^s  mill  a  man 
to  see  that  the  account  kept  was  correct. 

It  is  claimed  that  this  was  a  condition  precedent  to  the 
defendant  company's  liability  to  pay.  The  defendant  com- 
pany as  a  matter  of  fact  did  not  have  a  man  at  plaintiff 
company's  mill  to  keep  the  account  during  all  the  time  these 
logs  were  being  sawed.  It  .did  have  a  man  there  during  the 
season  of  1904  until  the  30th  of  July,  when  plaintiff  com- 
pany ceased  sawing  for  that  season,  except  it  appears  to  have 
sawed  on  the  6th  of  August  and  the  29th  of  October  111 
logs;  but  while  defendant  company's  man  was  there  over 
2,900  of  defendant  company's  logs  were  sawed.  During  the 
season  of  1905,  when  these  logs  were  being  sawed,  fh^  de- 
fendant company  did  not  have  a  man  at  plaintiff  company's 
mill  to  keep  the  account;  and  it  claims  this  was  through 
plaintiff  company's  fault. 

There  is  no  doutt  that  if  there  is  a  condition  precedent, 
that  is,  if  there  is  something  to  be  done  before  any  cause  of 
action  arises  to  the  plaintiff,  which  has  not  been  done  or 
which  condition  has  not  been  performed,  then  the  action 
could  not  be  maintained. 
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In  this  case,  if  the  defendant's  contention  is  true,  that  is, 
if  it  was  a  condition  precedent  to  the  plaintifiPs  right  to  re- 
cover that  the  count  of  the  logs  must  all  be  kept  by  the 
defendant's  men,  then  it  would  be  a  bar  to  the  action  and 
the  plea  would  be  a  plea  of  this  condition  in  bar  of  the 
action. 

There  is  no  such  plea  on  the  record.  The  pleas  on  the 
record  are,  as  I  have  stated,  simply:  Never  indebted;  that 
before  the  action  was  brought  the  defendant  satisfied  and 
discharged  the  plaintiff's  claim^  that  if  satisfied  and  dis 
charged  the  plaintiff's  claim  by  doing  work  and  providing 
materials,- etc.,  which  were  accepted  by  the  plaintiff  to  the 
satisfaction  and  discharge  of  the  said  claim;  and  the  plea 
that  it  was  practically  by  way  of  set-off. 

The  question  as  to  there  being  no  plea  on  the  record  was 
not  raised  on  the  trial,  but  before  this  Court  could  give  effect 
to  the  claim  that  there  was  a  condition  precedent  to  the  re- 
covery of  this  action  a  plea  such  as  that  would  have  to  be 
pleaded.  I  will  further  refer  to  the  matter  again,  as  I  think 
that  the  fact  that  the  defendant  did  not  plead  it  is  some 
evidence  to  shew  that  they  did  not  treat  what  took  place  be- 
tween the  parties  as  to  the  counting  of  the  logs  a  condition 
precedent  to  the  right  of  action;  that  is,  that  the  caube  of 
action  would  arise  if  the  defendants  cut  more  of  the  plaintiff's 
logs  than  the  plaintiff  cut  of  the  defendant's,  whether  the 
count  was  kept  by  the  defendant's  man  or  not :  in  other  words, 
that  the  real  question  to  be  tried  was  as  to  which  party  cut 
most  of  the  logs  belonging  to  the  other. 

The  contract,  as  I  have  already  stated,  was  an  oral  con- 
tract, and  of  course  it  is  a  question  af  fact  to  be  determined 
what  the  contract  was.  If  there  had  been  a  jury,  it  would 
have  been  left  to  the  jury  on  the  evidence  of  the  parties  aa 
to  what  the  exact  terms  of  the  contract  were;  there  being  no 
jury,  of  course  it  is  determined  by  the  trial  Judge. 

On  the  trial,  after  hearing  the  parties  and  considering 
the  evidence,  I  thought  that  their  minds  had  not  come  to- 
gether, and  they  had  not  made  a  contract  that  the  counting 
of  the  logs  by  the  defendant's  man  was  to  be  a  condition 
precedent  to  the  plaintiff's  right  to  be  paid.  It  seemed  to 
me  after  hearing  all  the  evidence,  that  the  right  of  the  de- 
fendant to.  have  a  man  at  the  plaintiff's  mill  for  the  purpose 
of  keeping  count  of  the  logs  was  intended  rather  as  a  pro- 
tection to  the  defendant  company,  so  that  it  might  be  sure 
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that  a  proper  count  was  being  kept  (just  in  the  same  way 
as  the  right  of  the  plaintiff  to  have  a  man  at  the  defendant's 
mill  to  see  the  count  was  correct),  and  the  plaintiff  paid  the 
man  because  it  was  really  more  in  its  interests  as  to  taking 
the  logs  into  the  booms  and  sawing  them. than  it  was  in  the 
interest  of  the  defendant  company. 

In  order  to  make  a  contract  the  minds  of  the  parties 
must  come  together.  It  may  be  stated  shortly  as  expressed 
by  Pollock  on  Contracts,  p.  3 : — "  The  first  and  most  essential 
element  of  an  agreement  is  manifestly  the  consent  of  the 
parties.  There  must  be  a  meeting  of  two  minds  in  one  and 
the  same  intention."  I  did  not  think  that  under  the  evi- 
dence I  could  so  find,  although  in  coming  to  that  conclusion. 
I  did  reserve  the  right  for  the  consideration  of  this  Courts 
if  it  was  necessary  to  exorcise  the  right  that  I  had  to  draw 
all  conclusions  on  the  facts  as  regards  that  matter. 

The  evidence  as  to  the  making  of  the  contract  and  the 
terms  of  it  was  given  by  Mr.  Cockett,  Mr.  Parker  and  Mr. 
Brown.  They  were  all  intelligent  men  and  gave  their  evi- 
dence in  a  fair  and  straightforward  manner. 

The  agreement  was  in  the  first  place  made  verbally  be- 
tween Mr.  Crockett  and  Mr.  Parker;  and  Mr.  Parker  says 
that  he  afterwards  repeated  it  to  Mr.  Brown  in  Mr.  Crockett's 
presence.  Mr.  Crockett's  statement  of  the  agreement  is  in 
substance  that  it  was  arranged  between  him  and  Parker  that 
the  plaintiff  company  should  stop  all  the  logs  belonging  to 
it  and  let  the  rest  go  down  to  the  defendant  company,  and 
with  that  understanding  he  gave  Mr.  Clair,  one  of  his  con- 
tractors, orders  to  break  the  jam  and  fill  up  the  plaintiff's 
boom  until  he  supposed  the  plaintiff  had  enough  logs  to 
make  good  whdt  it  had  in  Little  Black  river.  He  is  cross- 
examined  with  regard  to  it,  but  I  think  on  his  cross-examin- 
ation practically  leaves  it  in  that  way;  he  was  afterwards 
called  in  rebuttal,  but  I  will  refer  later  to  his  evidence  then 
given. 

Mr.  Parker  for  the  defendant  gave  his  account  of  what 
the  contract  was.  His  statement  as  to  the  account  shortly 
is  that  the  defendant  company  was  to  appoint  a  man  to  keep 
the  count  of  the  defendant  company's  logs  sawed  at  plain- 
tiffs mill  and  the  plaintiff  company  was  to  pay  for  it,  and 
the  defendant  company  was  also  to  keep  the  count  of  the 
plaintiff^s  logs  sawed  at  defendant's  mill,  and  that  was  the 
only  count  kept  of  those  logs;  but  he  says  the  plaintiff  com- 
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pany  had  a  right,  if  it  chose,  to  keep  a  man  at  defendant 
company's  mill  to  see  a  correct  count  was  kept. 

In  his  subsequent  evidence  the  conditions  he  stated  as  to 
the  work  do  not  in  any  way  change,  I  think,  or  strengthen 
it,  beyond  what  I  have  said.  He  says  that  he  went  out  and 
repeated  the  contract  to  Mr.  Brown,  in  Mr.  Crockett's  pree- 
ence,  and  Mr.  Brown  in  his  evidence,  in  tellihg  what  Mr. 
Parker  repeated  to  him,  states  it  in  practically  the  same  way. 

Mr.  Crockett  was  recalled  to  contradict  that.  He  denw 
that  the  count  kept  by  the  St.  John  Lumber  Company  was 
to  be  the  only  count  kept.  He  admits  that  Mr.  Parker 
stated  that  a  man  wa^  to  be  sent  by  the  defendant  company 
to  his  mill  to  keep  a  count,  but  he  denies  that  that  was  the 
only  count  and  any  difference  was  to  be  settled  on  that  man's 
count  He  states  that  he  had  a  right  to  keep  a  man  at  the 
defendant's  mill,  but  he  did  not  do  so  as  he  said  he  was  per- 
fectly willing  to  take  the  defendant's  count  of  the  logs  he 
sawed. 

Under  the  evidence  thus  given  by  the  different  parties, 
and  thinking  all  three  were  giving  their  evidence  fairly  and 
as  they  remembered  what  took  place,  I  did  not  think  I  could 
come  to  the  conclusion  their  minds  had  come  together,  or 
that  it  had  been  a  contract  that  the  count  kept  by  the  de- 
fendant's man  was  the  only  count  to  be  kept  that  would  be 
binding  on  the  defendant  and  that  that  was  a  condition  pre- 
cedent to  any  cause  of  action  accruing  to  the  plaintiff. 

In  dealing  with  the  question  as  to  whether  there  was  a 
condition  precedent  or  not  the  Court  have  a  right  to  look 
at  all  the  facts  in  regard  to  the  matter,  and  after  having  ex- 
amined the  evidence  fully,  more  particularly  the  evidence 
of  Mr.  Brown,  I  am  still  more  strongly  of  the  opinion  that 
there  was  no  such  contract  made. 

The  parties  were  two  seasons  Bawing  the  logs;  that  is,  the 
seasons  of  1904  and  1905.  The  plaintiff  commenced  sawing 
the  cedar  logs  that  came  in  from  the  Little  Black  river^ 
both  its  own  and  the  defendant's,  on  May  27th,  1904,  and 
continued  sawing  all  that  season  down  to  and  including  July 
30th  of  the  same  year.  During  that  period  the  defendant 
did  have- man  there  to  keep  a  count.  About  101  logs  were 
sawed  on  August  6th  and  October  29th  of  that  year.  It  com- 
menced again  on  February  4th,  1905,  and  continued  sawing 
until  July  22nd  of  that  year,  when  it  cut  all  the  cedar  logs 
of  Little  Black  river  that  were  in  its  pond.     It  rendered  an 
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account  to  the  defendant  of  its  sftwing  from  February  27thy 
1904,  until  July  22nd,  1906  (  I  should  have  said  that  after 
July  30th,  1904,  it  cut  what  is  called  his  St.  Francis  logs- 
While  they  are  in  the  account  rendered  they  do  not  enter 
into  this  suit).  I  gather  from  the  evidence  that  that  account 
was  given  to  the  defendant  before  it  rendered  its  statement 
to  tbe  plaintiff. 

Now  when  this  statement  was  rendered  to  the  defendant 
company  it  declined  to  pay;  but  it  did  not  object  because 
the  defendant  company  did  not' have  a  man  there  to  keep 
count;  the  only  objection  that  it  made  was  as  stated  by  Mr. 
Brown,  that  he  was  not  satisfied  with  the  count.  He  says 
if  the  defendant  company  was  satisfied  with  the  count  that 
the  plaintiff  had  given  it,  that  it  was  a  count  of  all  the  logs 
belonging  to  the  defendant  that  the  plaintiff  company  had 
cut,  the  defendant  would  have  paid;  but  it  was  not  satisfied. 

The  principal  reasons  given  ty  Mr.  Brown  appear  to  be 
two;  one  was,  as  I  have  already  said,  that  in  the  drive,  after 
both  parties  had  recovered  all  the  logs  that  had  passed  both 
booms  and  gone  to  the  Fredericton  boom,  that  the  defendant 
company  had  lost  a  much  greater  percentage  of  their  cedar 
logs  than  the  plaintiff  had.  That  is,  the  defendant  company 
out  of  about  32,000  or  37,000  pieces  had  lost  about  5,000 
pieces.  The  plaintiff  company  out  of  about  20,000  pieces  lo^^t 
only  1,100  pieces.  I  do  not  think  that  was  any  proof  at  all; 
and  I  do  not  now  think  that  was  any  proof  at  all  that  tlie 
plaintiff  company  had  received  more  logs  in  their  boom  than 
it  had  accounted  for.  As  a  matter  of  fact,  the  plaintiff  com- 
pany itself  from  the  St.  Francis  logs,  of  which  there  was 
only  about  27,000  piecea,  lost  that  same  year  in  that  same 
drive  about  5,000  pieces. 

The  second  reason  he  gave  is,  the  reputation  of  Mr. 
Crockett.  He  said  he  had  been  told  and  warned  by  people 
that  in  any  contract  or  transactions  had  with  Mr.  Crockett 
to  be  absolutely  sure  of  just  what  he  was  doing  and  if  he 
didn't  he  would  get  pinched. 

Taking  then  the  somewhat  loose  manner  in  which  the 
contract  was  made,  because  they  did  not  go  into  all  the  de- 
tails of  the  contract  (for  instance,  there  was  no  arrange- 
ment at  that  time  made  as  to  the  prices  to  be  paid  for  the 
logs),  and  taking  the  way  the  parties  acted  afterwards,  the 
fact  that  they  did  not  when  the  account  was  first  sent  to 
them  say  at  once: — We  did  not  keep  a  count  and  we  will 
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not  pay  because  this  is  not  kept  by  our  men;  but  simply 
claiming  that  they  were  not  satisfied  with  the  count,  when  it 
seems  to  me  that  the  plaintiff  did  ail  that  was  possible  to 
be  done  to  satisfy  them  with  the  count,  I  cannot  now  come 
to  the  conclusion  that  there  was  an  agreement  that  the 
keeping  of  the  count  by  the  defendant's  man  was  a  condi- 
tion precedent  to  a  right  of  action. 

There  is  this,  however,  that  the  defendant's  man  was 
there*  during  the.  season  of  1904  when  over  2,900  of  the 
pieces  were  sawed.  He  was  not  present  as  a  witness;  the 
count  he  kept  was  not  produced  at  the  trial,  but  the  evidence 
so  far  as  it  appeared  was  that  his  count  was  practically 
iihe  same  as  the  count  kept  by  the  plaintiff  company.  I 
therefore  concluded  at  the  trial,  and  I  am  still  of  the  opin- 
ion, that  there  was  no  condition  precedent  to  the  right 
to  bring  the  action  as  claimed-  by  the  defendant  company; 
and  of  course  if  the  right  of  action  arose,  a  simple  contract 
that  the  defendant's  men  had  a  right  to  count  the  logs 
would  not  prevent  the  plaintiff  from  recovering  if  he  proved 
his  cause  of  action. 

It  further  seems  to  me  that  if  the  defendant  felt  that  it 
had  this  right  to  keep  the  count  of  the  logs  by  its  own 
man  at  plaintiff's  mill  a  condition  precedent  to  the  right 
to  bring  the  action,  that  would  have  been  pleaded  in  bar 
to  the  action.  It  was  not,  as  I  have  said,  pleaded,  so  that 
I  am  rather  impressed  with  the  idea  that  the  question  of  a 
condition  precedent  was  not  thought  of  until  shortly  befor« 
the  trial  of  the  cause. 

After  having  examined  the  authorities  1  myself  douDt 
whether  even  taking  the  defendant's  own  statement  just  as 
it  is  it  could  be  considered  a  condition  precedent.  There 
seems  to  me  to  have  been  no  agreement  that  no  right  of 
action  shall  arise  unless  the  count  was  kept  by  defendant's 
man.  It  seems  to  me  to  be  rather  a  contract  or  reservation 
to  the  defendant  that  they  shall  have  the  right  to  see  a 
proper  count  is  kept  of  its  logs  that  are  cut  in  the  plain- 
tiff's mill. 

As  to  correctness  of  the  plaintiff's  count,  the  evidence 
seems  to  me  to  be  clear.  The  count  was  correctly  kept,  kept 
as  Mr.  Brown  says  in  exactly  the  way  he  would  have  kept 
his  count.  It  appears  to  be  kept  both  in  1904  and  1905 
in  the  same  manner  and  bv  the  same  men. 
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The  account  as  kept  in  1904  is  practically  proved  to 
have  been  correct  bj  the  defendant's  own  man.  It  is  true 
they  have  not  called  him.  It  had  the  count  as  kept  by 
him  and  it  was  not  produced  at  the  trial,  but  it  was  given 
in  evidence  bv  one  of  the  witnesses  that  the  counts  were 
practically  the  same,  and  there  seems  to  be  no  reason  for 
presuming  that  the  plaintiff  company  kept  its  count  in  1905 
in  any  different  maimer  from  what  it  did  in  1904. 

On  this  evidence  there  is  clearly  $1,956.90  due  the  plain- 
tiff company  by  the  defendant  company,  and  if  the  defend- 
ant's contention  is  correct  that  amount  can  never  be  re- 
covered by  the  plaintiff.  I  cannot  possibly  think  that  this 
Court  on  the  evidence  as  given  can  come  to  any  such  con- 
clusion.    In  my  opinion  the  rule  must  be  refused. 

Barker^  J.,  agreed  with  McT^eod,  J. 


QUEBEC. 


Court  of  King's  Bknch.  November  7th,  1907. 

BRAYLEY  v.  ROSS. 

'Winding-up  Act — Appeal  from  Winding^ip  Order — R.  S.  C. 

1906  c.  1U.  s.  102—"  Court" 

Coram,  Bosse,  Blanchkt,  Laverone,  Cross  and  Mar- 

TINEAU    (ad  hoc),  J  J. 

This  is  an  appeal  from  the  judgment  of  the  Superior 
Court,  Montreal,  Fortin,  J.,  rendered  the  18th  April,  1907, 
dismissing  petition  for  leave  to  appeal  to  this  Court  from  a 
previous  judgment  of  the  Superior  (Vnirt  in  the  same  case. 

Blanchet,  J.:- — The  present  case  involves  the  decision 
of  a  point  of  procedure.  The  judgment  of  the  Superior 
Court  having  refused  the  right  to  appeal,  respondent  makes 
a  motion  to  reject  the  appeal.     It  is  on  that  motion  that 
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the  present  judgment  is  based.  The  reason  giVen  for  the 
judgment  is  that  the  present  appeal  was  not  authorized  by 
a  Judge  as  required  by  section  101  of  the  Winding-up  Act. 
The  whole  question  resolves  itself  into  an  interpretation  of 
this  section  101  of  ch.  144,  R.  S.  C,  in  conjunction  with 
the  next  following  section,  and  of  paragraph  E  of  section  2, 
which  is  the  interpretation  clause  of  the  Act.  According  to 
sections  101  and  102,  if  the  question  involves  future  rights,  ' 
or  more  than  $500,  an  appeal  lies  by  leave  of  a  Judge  of  the 
Court.  Section  102  declares  that  such  appeal  will  be  for 
the  Province  of  Quebec  to  the  Court  of  King^s  Bench,  and 
the  meaning  given  to  the  word  '^Court"  in  the  Province  of 
Quebec  the  Superior  Court.  Prom  this  legislation  it  clearly . 
appears  that  an  appeal,  lies  to  this  Court  from  the  judgment 
of  a  Judge  of  the  Superior  Court,  when  future  rights  are 
involved  or  when  the  interest  exceeds  $500,  and  if  the  appeal 
ii  allowed  by  a  Judge  of  the  Superior  Court;  in  other  words, 
the  permission  of  a  Judge  of  the  Superior  Court  is  a  neces- 
sary and  precedent  condition  to  the  right  of  appeal.  In  the 
present  case,  such  permission  was  not  granted;  on  the  con- 
trary, it  was  refused.  Tn  answer,  we  are  told  there  was  error 
in  the  judgment  refusing  leave,  that  the  amount  involved 
is  more  than  $500,  and  that  leave  to  appeal  should  have  been 
granted.  Even  admitting  this,  if  the  Judge  has  decided  in 
the  negative,  we  are  without  power  or  jurisdiction  to  reverse 
such  judgment.  We  can  only  adjudicate  in  cases  in  which 
we  have  jurisdiction.  Tf  permission  had  been  granted  to 
take  the  present  appeal  we  could  have  refused  the  right  and 
have  declared-  that  either  future  rights  were  not  involved  or 
that  $500  were  not  at  stake.  We  would  have  had  this  right 
because  the  case  would  have  been  sent  up  before  us  by  a 
Judge  of  the  Superior  Court,  according  to  the  statute,  but 
•  for  that  reason  only.  It  is  further  claimed  that  a  Judge  of 
this  Court  has  permitted  the  appeal.  We  do  not  think  that 
such  permission  is  valid  in  the  present  case,  and  in  view 
of  the  provisions  of  chapter  144,  R.  S.  C. 

Motion  granted,  and  appeal  dismissed  with  costs. 
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QTTEBEC. 

Court  of  Kino's  Bench.  November  7th,  1907. 

ROBERT  V.  EASTERN  TOWNSHIPS  BANK. 


Law — Capital  Stock — Svbscription — Allotment  of 
Shares  —  Acceptance  —  Notice  of  Meeting  of  Share- 
holders. 

Coram,  Taschereau,  C.J.,  Bosse,  Blanchet,  Tellier, 
and  Masson^  JJ. 

This  is  an  appeal  by  the  defendant  from  the  final  judg- 
ment of  the  Superior  Court  (Mr.  Justice  Mathieu)^  ren- 
dered on  the  29th  of  December  last,  maintaining  plaintiff's 
action.  The  plaintiff,  the  Eastern  Townships  Bank,  sued 
the  defendant,  Antoine  Robert,  for  the  sum  of  $2,100,  being  , 
the  amount  due  by  reason  of  a  subscription  note  for  $3,000 
signed  by  the  defendant,  being  for  thirty  (30)  shares  of  the 
capital  stock  of  the  Emporium  Cigar  Company,  Limited, 
the  plaintiff  reserving  its  right  to  sue  for  the  balance  of 
$900  net  yet  due.  Defendant's  plea  to  the  action  was  to 
the  effect:  (a)  That  he  offered  to  take  30  shares  of  the 
capital  stock  of  the  Emporium  Cigar  Company,  Limited, 
but  that  his  offer  was  never  accepted  by  the  company;  (b) 
That  no  allotment  of  shares  to  him  was  ever  made  by  the 
Emporium  Cigar  Company,  Limited;  (c)  That  no  stock  cer- 
tificate had  ever  been  tendered  him  by  the  Emporium  Cigar 
Company,  Limited.  Plaintiff  answered  defendant's  plea  by 
saying  that  the  writing  signed  by  the  defendant  was  an 
absolute  undertaking  to  pay  for  thirty  shares  of  the  capital 
stock  of  the  Emporium  Cigar  Company,  Limited,  by  the 
defendant,  and  that  thirty  shares  of  the  capital  stock  of  the 
said  company  were  set  apart  for  the  said  defendant  by  the 
said  company  and  an  entry  to  that  effect  made  in  the  books 
of  the  said  company  on  the  5th  day  of  June,  1905,  and  also 
that  the  notarial  deed  whereby  the  Emporium  Cigar  Coin- 
pany,  Limited,  transferred  to  the  Eastern  Townships  Bank 
the  sum  of  $3,000  due  by  reason  of  the  above-mentioned  sub- 
scription note,  which  transfer  was  duly  authorized  at  a 
meeting  of  the  board  of  directors  of  the  Emporium  Cigar 
Company,  Limited,  executed  before  a  notary,  and  served  by 
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the  notary  on  the  defendant  on  the  19th  of  December,  1905, 
which  service  is  admitted  by  the  defendant  in  his  plea,  was 
a  sufficient  notification  to  the  defendant  that  his  subscrip- 
tion had  been  accepted  if  such  a  notification  were  necessary. 
The  judgment  now  appealed  from  maintained  the  conclu- 
sions of  plaintiff's  declaration. 

Cross,  J.: — There  can  be  no  doubt  from  the  proof  of 
record  that  the  appellant  was  a  holder  of  30  shares  of  the 
Emporium  Cigar  Company,  and  it  is  equally  true  that  ap- 
pellant never  received  any  notice  to  attend  meetings  of  the 
shareholders,  never  did  attend  any,  and  never,  except  as  to 
his  offer  to  buy  30  shares,  acted  as  a  shareholder.  But  even 
if  Robert  did  not  become  a  shareholder  of  the  company 
on  the  handing  by  him  to  Begin  of  his  subscription  for  a 
certain  definite  number  of  shares  for  a  certain  definite 
amount,  payable  at  certain  definite  periods,  and  if  such  an 
offer,  afi  he  maintains,  existed  from  the  3rd  of  June,  1905, 
till  the  21st  of  February,  1906,  he  was  in  no  position  to 
withdraw  from  the  company  on  the  ground  that  his  oflEer  to 
take  stock  had  not  been  accepted.  There  can  be  no^  accept- 
ance stronger  than  the  acceptance  of  the  directors  of  the 
company,  when  at  the  meeting  held  at  the  office  of  the  com- 
pany on  the  7th  of  December,  1905,  the  directors  took  up 
the  matter  of  the  subscription  note  of  the  defendant,  and, 
b^  a  most  formal  resolution,  transferred  to  the  Eastern 
Townships  Bank  the  amount  due  thereon.  What  acceptance 
can  be  more  formal  than  that  which  was  made  when  the 
directors  on  that  day  took  up,  dealt  with,  and  transferred  to 
the  bank  the  said  amount?  It  is  also  pleaded  by  the  ap- 
pellant that  he  never  received  any  notice  of  any  acceptance 
of  his  offer  by  the  company.  The  facts  most  emphatically 
do  away  with  any  such  pretension.  On  the  13th  of  Decem- 
ber, 1905,  according  to  the  admission  of  the  defendant  him- 
self, he  was  served  with  a  notarial  copy  of  the  transfer 
from  the  Emporium  Cigar  Company,  Limited,  to  the  East- 
em  Townships  Bank,  whereby  $3,000  due  by  him  to  the 
Emporium  Cigar  Company,  Limited,  was  transferred  to  the 
Eastern  Townships  Bank.  The  defendant  certainly  could 
not  have  any  better  notice  than  his  subscription  had  been 
accepted  by  the  directors;  was  being  dealt  with  by  the  dir- 
ectors; was  being  acted  upon  by  them;  and  was  being  used 
for  the  purpose  of  financing  the  company,  and  that  the 
company  had  transferred  the  amount  due  by  reason  of  his 
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said  subscription  to  the  plaintiff.  For  these  reasons  we 
nnanimously  dismiss  the  present  appeal^  with  costs,  and  con- 
firm the  judgment  of  the  Superior  Court 


QVEBEC. 

Court  of  King's  Bench.  November  7th,  1907. 

UNION  CARD  AND  PAPER  COMPANY  v.  HICKMAN. 

Master  and  Servant — Negligence — Accident  to  Workman — 
Apprentice — Unskilled  Workman — Liability. 

Coram,  Taschereau,  C.J.,  Bosse,  Blanoiet,  Cross, 
and  Masson,  JJ. 

This  appeal  is  from  a  judgment  rendered  on  the  15th 
day  of  M^rch,  1906,  by  Mr.  Justice  Mathieu,  awarding  to 
the  plaintiff  the  sum  of  $500,  with  interest  and  costs. 

The  proof  shows  that  the  plaintiff  was  first  employed 
in  the  manufactory  of  the  defendant  on  the  21st  day  of 
March,  1905,  and  was  taken  in  as  an  apprentice,  and  was 
i^imediately  put  to  learn  how  to  run  an  embossing  machine, 
and  on  the  28th  day  of  March,  following  his  engagement, 
in  the  morning,  shortly  after  he  had  commenced  work,  his 
right  hand  was  caught  in  the  machine,  between  the  plates, 
and  several  fingers  were  crushed,  which  Resulted  in  amputa- 
tion being  necessary,  and  he  claims,  by  his  declaration,  the 
sum  of  $1,999  for  damages  resulting  from  that  accident. 
His  action  is  based  on  fault,  and  negligence  arising  from 
the  defective  and  faulty  condition  of  the  embossing  machine 
and  the  fact  that  he  was  too  young  and  inexperienced*  to 
have  been  put  to  work  at  the  machine.  The  defendant 
denied  any  imputation  of  negligence,  denying  categorically 
the  several  allegations  of  the  declaration  imputing  n^li- 
gence,  and  affirming  that  any  changes  which  were  made  to 
the  machine  were  for  experimental  purposes,  and  the  ma- 
chine was  immediately  afterwards  replaced  in  the  condition 
it  was  on  the  date  of  the  accident,  and  has  since  been  used 
in  that  condition.     That  the  plaintiff  met  with  his  injuries 
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by  his  own  carelessness  and  negligence  and  disobedience  of 
orders  and  instructions  given  to  him.  That  the  plaintiff  put 
his  hand  where  it  was  canght^  in  disregard  of  instructions 
given  to  him^  and  operated  the  machine  in  a  way  he  was  ex- 
pressly warned  not  to  operate  it,  and  had  he  carried  out  the  in- 
structions given  to  him,  and  stopped  the  machine  before  plac- 
ing the  card  on  the  lower  plate  to  be  embossed,  the  accident 
would  not  have  happened.  The  defendant  finally  alleged 
that  the  machine  was  in  perfect  order,  and  was  equipped 
with  every  appliance  necessaiy  to  insure  its  operation  with 
safety  to  the  plaintiff.  These  allegations  were  traversed  in 
reply  by  denials  on  the  part  of  the  plaintiff,  and  the  issues 
were  then  joined  for  proof. 

BossE,  J.: — Again,  we  are  called  upon  to  decide  upon 
the  responsibility  of  an  employer  for  an  accident  which 
happened  to  one  of  his  employees.  It  is  ad!mitted  the 
machine  in  question  was  dangerous;  all  these  machines  are 
dangerous  intrinsically  and  they  require  to  be  attended  to 
by  attentive  and  serious  workmen.  The  proof  establishes 
that  respondent  felt  his  hand  being  drawn  toward  the 
plates;  he  realized  for  a  moment  before  the  accident  hap- 
pened that  it  would  happen,  and  instead  of  simply  with- 
drawing his  hand  and  escaping  certain  injury,  he  applied 
the  brake  with  his  foot,  but  it  failed  to  stop  the  machine 
before  the  injury  was  inflicted.  This  is  the  one  cause,  the 
determining  cause,  of  the  accident,  and  respondent  wgs 
alone  the  cause  of  it.  Again,  if  Hickman  thought  he  was 
in  danger,  he  should  have  refused  to  continue  to  work  at  th<» 
machine.  By  doing  so,  he  was  courting  danger.  But  it 
was  worth  the  experiment,  for  was  he  now  able  to  earn  $11 
per  week,  when  he  had  formerly  earned  only  $6.  He  took 
the  machine  to  earn  more  money  when  he  was  unacquainted 
with  it.  There  is  evidence  that  it  is  the  only  practical 
machine  in  the  market.  The  Government  inspector  found 
the  machine  in  perfect  condition  immediately  after  the  acci- 
dent. Respondent  himself  cannot  explain  how  the  accident 
happened.  There  is  only  one  reasonable  view  of  it;  the 
accident  happened  by  reason  of  inattention  on  the  part  of 
respondent.  He  alone  was  to  blame  and  he  alone  should 
suffer  the  consequence  of  his  negligence.  I  would  allow 
the  appeal,  reverse  the  judgment  of  the  Superior  Court,  and 
dismiss  the  action. 
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Cross,  J.: — I  concur  in  the  rewards  of  Mr.  Justice 
Bofifie  and  I  dissent  from  the  judgment  about  to  be  rendered 
by  the  majority  of  the  Court. 

Taschereau,  C.J. : — Hickman  was  earning  but  $5  per 
week;  at  the  machine  he  could  earn  $11.     What  stronger 
incentive  could  he  have  to    force  him  to  take  charge  of  the 
machine,  particularly  when  he  was  encouraged  in  his  design 
by  appellant's  foreman.     All  the  witnesses  agree  the  ma- 
chine was  a  dangerous  one.    And  it  was  truly  so.    Nearly  all 
the  workmen  who  had  used  the  same  machine  during  the 
past  11  years  had  received  injuries,  with  but  few  exceptions, 
and  the  injuries  were  all  serious  ones.     There  was  a  space 
of  only   3   inches  when  the  plates  were  the  furthest  away 
from  each  other  and  the  cards  had  to  be  shoved  into  posi- 
tion between  the  plates  within  a  space  of  3  seconds.     In 
connection  with  the  machine,  there  was  no  device  for  push- 
ing the  cards  between  the  plates,  as  there  is  in  other  similar 
machines;  the  fingers  of  the  workman  had  to  be  used.    The 
reason  appellant  did  not  adopt  the  device  was  because  it 
meant  much  slower  work.     It  is  needless  to  say,  this  is  no 
excuse  to  relieve  appellant.     The  foreman  swears  he  told 
respondent  to  stop  the  machine  every  time  there  was  any 
one  near  the  machine  who  was  likely  to  distract  respondent's 
attention  from  his  work,  as  the  machine  required  the  clos- 
fi^t  and  most  constant  attention.     This  we  may  admit,  but 
there  is   no  evidence   to   establish  that  the   foreman  saw 
to   it  that    his   instructions   were    carried    out.      When    an 
employer    has    a    young    or    inexperienced    man    in    his 
employ,     he  must,     to  escape       responsibility,     not     only 
toll  such  employee  of  the  dangers  inherent  to  his  employ- 
ment and  instruct  him  how  to  avoid  them,  but  he  must  also 
constantly  supervise  such  employee  and  have  his  instructions 
and  warnings  to  him  carried  out  and  heeded.    The  judgment 
below  declares: — 1st.  That  the  plaintiff,  being  without  ex- 
perience in  the  operation  of  the  press,  and  having  followed 
instructions   received   from   defendant's  employees,  was  ex- 
posed to  having  his  fingers  caught  between  the  two  plates, 
as  actually  occurred  on  the  28th  March,  1905.     2nd.  That 
these  plates,  when  open,  only  have  a  distance  of  about  three 
inches,  one    from  the  other;  the  press  was  a  dangerous  press. 
3rd.  That  this  press  ought  to  have  been  equipped  with  some 
mechanism  or  apparatus  that  a  card  might  be  put  in  on  the 
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lower  plate,  without  being  obliged  to  push  it  with  the  fin- 
gers, as  was  customary,  or  it  ought  to  have  been  arranged 
in  a  manner  so  that  it  might  be  operated  more  slowly. 
4th.  That  the  defendant's  employees  do  not  appear  to  have 
sufficiently  overlooked  the  first  work  of  the  plaintiff,  and 
did  not  protect  him  as  they  should  have  against  his  own 
inexperience.  The  majority  of  this  Court  is  of  opinion  that 
these  findings  are  well  founded,  and,  accordingly,  we  con- 
firm them,  and  dismiss  the  appeal,  with  costs. 


QUEBEC. 

Court  of  King's  Bench.  November  7Tir,  1907. 

GLICKMAN  ET  AL.  V.   STEVENSON^. 
STEVE  XSON  V.  McPHAlL. 

Company  Law — Landlord  and  Tenant — Suh-terM^icy — Daiii* 
ages  to  Premises — Action  against  Liquidator  of  Com- 
pany— Stattuf  of  Liquidator — Right  to  Sue, 

Coram,  Taschereau,  C.J.,  Bosse.  Blancuet,  Laverone, 
and  Cross^  JJ. 

The  first  of  the  above  appeals  is  taken  by  the  defend- 
ants in  warranty  from  a  judgment  of  the  Superior  Court, 
rendered  at  Montreal,  March  11th,  1907,  maintaining  the 
action  of  the  principal  plaintiff,  John  Andrew  Macphail, 
for  the  full  amount  claimed,  $400,  and  also  maintaining 
for  the  full  amount  the  present  respondent's  action  in  war- 
ranty. 

In  May,  1904,  John  Andrew  Macphail  leased  to  the 
Star  Mantle  Manufacturing  Company,  Limited,  for  the  pur- 
pose of  their  factory,  the  three  upper  flats  and  a  portion  of 
the  cellar  of  a  building  which  had  formerly  been  used  for 
office  purposes.  Tn  December,  1904,  the  Star  Mantle  Manu- 
facturing Company  was  put  into  liquidation,  and  the  pres- 
ent respondent  appointed  liquidator  thereto.  The  respond- 
ent, under  an  order  of  the  Court,  sold  all  the  assets  of  the 
insolvent  company,  including  machinery  and  stock-in-trade. 
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to  the  present  appellant,  and  to  carry  out  the  order  of 
the  Court  and  to  enable  the  appellants  to  operate  their  new 
business^  he  considered  himself  authorised  to  sub-let  the 
premises  to  the  appellants.  On  February  6th,  1905,  appel- 
lants wrote  to  respondent  the  following  letter: 

''  Montreal,  February  6th,  1905. 

"To  A.   W.   Stevenson,  liquidator,  Star   Mantle  Mfg.   Co., 
Ltd.,  in  liquidation. 

"JDear  Sir, — Acting  on  behalf  of  the  National  Rubber 
Company,  Montreal,  I  have  this  day  leased  from  you  the 
premises  known  as  18  Hospital  street,  Montreal,  lately  occu- 
pied by  above-named  company,  under  lease  from  Dr.  Mac- 
phail,  for  the  balance  of  the  term  of  said  lease,  viz.,  to  the 
30th  day  of  April  next,  and  hereby  agree  to  conform  to  all 
the  terms  and  conditions  of  said  lease  to  your  exoneration, 
and  the  exoneration  of  the  said  company  in  liquidation. 

"The  said  lease  is  made  in  the  consideration  of  the  sum 
of  $82.81  rent  to  1st  of  March  next,  and  payable  in  advance ; 
and  the  sum  of  $110.41  for  the  month  of  March,  and  the 
sum  of  $110.41  for  the  month  of  April.  Rent  for  March 
and  April  payable  at  the  beginning  of  each  of  said  months. 

"  (Signed)     National  Rubber  Co., 

"Per  Philip  B.  Glickman." 

The  appellants  left  the  premises  about  the  1st  of  May, 
1905.  On  the  23rd  of  May,  Macphail  took  an  action  against 
the  present  respondent,  both  personally  and  in  his  quality 
of  liquidator  of  the  Star  Mantle  Manufacturing  Company, 
claiming  from  him  $400,  for  the  following  reasons :  1 — $345, 
cost  of  replacing  the  partitions  which  had  been  taken  away 
to  render  the  building  suitable  for  manufacturing  purposes, 
and,  2 — $55  for  damages  done  to  the  plaster  work,  elevator, 
etc.  The  present  respondent  called  the  sub-tenants  in  war- 
ranty. The  judgment  of  the  Court  below  decided  that  the 
appellants,  Glickman  et  al.,  were  hound  to  warrant  and  in- 
demnify the  respondent  Stevenson,  and  condemned  them  to 
pay  him  $400,  damages  alleged  to  have  been  caused  to  the 
building  rented  to  appellants. 

Coming  now  to  the  appeal  on  the  principal  action,  the 
plaintiff  took  an  action  in  damages  against  respondent  for 
$400.     The  action  was  directed  against  the  respondent,  both 
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personally  and  in  his  quality  of  liquidator  of  the  Star 
Mantle  Company.  The  action  was  taken  to  recover  the 
damages  caused  to  the  premises  after  they  were  vacated  by 
tlie  sub-lessees — the  National  Rubber  Company.  The  appel- 
lant pleaded:  Ist,  in  his  personal  quality,  denying  that  he 
eould  be  held  personally  responsible  for  the  acts  of  the  Star 
l^fantle  Manufacturing  Company,  or  of  its  assigns.  Thia 
demurrer  was  maintained  by  the  final  judgment.  2nd,  in 
his  quality  of  liquidator,  appellant  pleaded  that  the  alter- 
ations were  made  with  the  consent  and  at  the  expense  of  the 
respondent  and  that  the  premises  were  left  in  as  good  a  con- 
dition as  could  have  been  expected,  having  suffered  no  dam- 
age beyond  reasonable  wear  and  tear.  Issue  was  joined  on 
the  second  plea,  and  the  judgment  eventually  maintained 
the  action  for  the  full  amount  with  costs. 

Taschereau,  C.J. : — In  the  appeal  of  Qlickman  and 
Stevenson,  appellants  rented  the  premises  for  light  manu- 
facturing purposes  and  found  them  in  the  condition  in 
which  they  had  been  left  by  the  Star  Mantle  Co.,  that  is 
with  the  partitions  removed,  and  they  left  them  in  that  con- 
dition. Their  lease  from  Stevenson  did  not  bind  them  to 
anything  that  was  not  apparent  at  the  time.  They  rented 
a  building  for  light  manufacturing  purposes,  which  had  al- 
ready been  used  for  the  same  purpose,  and  so  far  as  they 
knew  the  building  was  in  the  condition  in  which  it  had 
always  been.  In  any  event,  the  damages  were  insignificant 
and  appellants  offered  to  effect  them.  We  are  unanimously 
of  opinion  to  allow  the  appeal,  with  costs,  and  to  reverse 
the  judgment  of  the  Superior  Court  and  dismiss  the  action 
in  warrantv. 

Passing  now  to  the  other  appeal  of  Stevenson  and  Mac- 
phail,  we  find  that  the  first  and  the  principal  reason  for  the 
appeal  is  the  fact  that  the  action  was  directed  against  appel- 
lant as  liquidator  of  the  Star  Mantle  Co.,  and  not  against 
the  company  itself.  The  question  is  could,  the  action,  as 
direoted,  be  maintained  or  should  the  action  have  been  taken 
against  the  company,  since  it  was  claimed  to  be  based  upon 
illegal  acts  of  the  company  itself.  The  Privy  Council  has 
decided  the  very  point  in  the  leading  case  of  Kent  v.  The 
listers  of  Providence,  (1903)  A.  C.  220,  where  it  was  held 
that  a  company  in  liquidation  retains  its  corporate  powers, 
including  the  power  to  sue,  but  such  powers  must  be  exer- 
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cised   through   the   liquidator   under   the   authority   of   the 
Court. 

Lord  Davey,  when  rendering  the  judgment  of  the  com- 
mittee, among  other  things  said :  "  It  was  argued  that  by 
the  winding-up  the  corporation  was  deprived  of  the  free 
exercise  of  its  rights,  and  the  case,  therefore,  fell  within 
the  second  class  of  this  article  (art.  81,  C.  C.  P.).  In 
order  to  test  the  validitj^  of  this  argument  the  Canadian 
Winding-up  Act,  1886,  should  be  referred  to.  By  sections 
15  and  31  of  that  Act  the  company  retains  its  corporate 
powers,  including  the  power  to  sue,  although  such  powers 
must  be  exercised  through  the  liquidator  under  the  author- 
ity of  the  Court.  Section  31  does  ^ot,  in  their  Lordships* 
opinion,  confer  upon  the  liquidator  or  the  Court  a  discretion 
as  to  the  mode  in  which  he  shall  sue,  but  enables  him  to 
bring  the  action  either  in  his  own  name  or  in  the  name  of 
the  company  as  may  be  appropriate  to  the  particular  action, 
The  oflBce  of  the  liquidator  has,  in  fact,  a  double  aspect. 
On  the  one  hand,  he  wields  the  powers  of  the  company,  and 
on  the  other  hand  he  is  the  representative  for  some  pur- 
poses of  the  creditors  and  contributories.  There  are,  there- 
fore, manry  cases  in  which  he  may  sue  in  his  own  name, 
as,  for  example,  to  impeach  some  act  or  deed  of  the  company 
before  winding-up,  which  is  made  voidable  in  the  interest 
of  the  creditor?  and  contributories.  But  their  Lordships 
think  that  whereas  the  object  of  the  action  is  to  recover  a 
debt,  or  to  recover  or  protect  property  the  title  to  which  is 
in  the  company,  the  action  should  be  brought  in  the  name 
of  the  company.  This  reasoning  applies  in  the  present  cases. 
The  two  appeals  are  allowed,  with  costs. 

BossE,  J.: — When  a  company  goes  into  liquidation  its 
entity  is  not  lost;  it  preserves  it  to  the  end.  A  liquidator 
is  appointed  under  the  authority  of  the  Court  to  look  after 
its  affairs,  but  the  company  is  in  existence  during  the  whole 
time  of  its  liquidation,  and  it  is  not  until  the  liquidator  has 
made  his  final  statement  and  has  given  the  required  notice 
in  the  Official  Gazette  that  a  company  has  ceased  to  exist. 
In  the  interval  and  during  the  process  of  liquidation  claims 
arising  from  acts  of  the  eompiiny  itself  should  be  prosecuted 
against  the  company  itself,  not  against  its  liquidator.  There 
can  be  no  question  but  that  the  sub-tenant  was  to  be  bound 
by  the  conditions  surrounding  the  first  lease. 
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NOVA  SCOTIA. 

.     SUPREME  COURT. 

Drtbdale^  J.  November  14th,   1907. 

HURLEY  V.  HUBLEY. 

Contract — Verbal  Agreement   respecting   Land — statute   of 
Frauds — Work  and  Labour — Wages. 

W.  B.  A.  Ritchie,  K.C.,  and  Robertson,  for  plaintiff. 
Harris,  K.C.,  for  defendant. 

Drysdale,  J.: — The  defendant  sets  up  an  interest  in 
plaintiffs  land  alleging  a  verbal  agreement  under  which 
defendant  was  to  take  charge  of  plaintiff^s  farm,  do  the  work 
thereon  and  receive  the  farm  at  the  plaintiff's  death.  This 
agreement  is  denied  by  the  plaintiff,  the  latter  alleging  that 
defendant  went  to  live  with  him  on  the  express  terms  that 
so  long  as  they  could  agree  defendant  was  to  stay  and  re- 
ceive as  compensation  one-half  of  everything  raised  on  the 
farm  and  one-half  of  all  fish  caught.  The  farm  was  a 
very  small  one  and  the  privilege  of  fishing  with  plaintiff  and 
his  gear  was  no  doubt  a  material  matter  at  that  time  to  the 
defendant. 

On  this  the  main  question  between  plaintiff  and  defend- 
ant I  find  in  plaintiff's  favour. 

Defendant  also  seta  up  a  claim  for  wages,  but  as  to  this  I 
have  to  find  that  under  the  agreement  set  up  by  plaintiff 
(already  found  in  plaintiff's  favour)  the  defendant  received 
the  stipulated  compensation  in  a  division  of  the  fish  and 
produce  from  time  to  time  and  is  not  therefore  entitled  to 
wages. 

The  attempt  on  the  part  of  the  defendant  to  acquire  an 
interest  in  or  ownership  of  plaintiff's  house  by  a  gift  of  the 
house  at  some  time  verbally  I  cannot  give  effect  to.  The 
loose  agreement  set  up  by  defendant  in  this  respect  is 
denied.  It  is  not  probable  I  think  on  its  face,  and  besides 
the  Statute  of  Frauds  seems  to  be  an  answer. 

The  defendant  seems  to  have  persisted  in  going  upon  the 
plaintiff's  land  and  removing  stuff  therefrom  after  plaintiff 
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had  clearly  severed  the  old  relationship  arising  out  of  the 
agreement  above  mentioned. 

He  seems  to  have  removed  against  his  father's  protest  a 
substantial  quantity  of  hay. 

In  my  opinion  the  plaintiff  is  entitled  to  the  declaration 
asked  for  in  his  statement  of  claim  and  to  $35  damages. 


HOVA  SCOTIA. 

SUPREME  0OX7RT. 

Russell,  J.  November  7th  1907. 

CULLEN  ET  AL  V.  McNEIL. 

Win  Declared  Invalid  —  Action  far  Administration  of  Es- 

taJte — Trust  and  Cestui  que  Trust. 

Administration  action  claiming  administration  of  the 
real  and  personal  estate  of  Alicia  Cullen,  payment  of  lega- 
cies^ and  the  appointment  of  a  new  trustee. 

Harris,  K.C.,  and  W.  A.  Henry  for  plaintiffs. 
Mclnnes,  K.C.,  for  defendant. 

Russell,  J.: — A  motion  for  a  stay  of  proceedings  was 
made  in  this  case  on  the  ground  that  proceedings  were  pend- 
ing in  the  Probate  Court  for  the  establishment  of  the  will 
of  the  late  Alicia  Cullen,  dated  August  12th,  1895.  This 
is  the  will  that  has  been  declared  null  and  void  by  the  judg- 
ment of  this  Court,  confirmed  by  that  of  the  Supreme  Court 
of  Canada,  but  it  is  claimed  that  the  decree  setting  aside 
that  will  is  not  binding  upon  Benedict  McNeil,  who  is  the 
promovent  in  the  proceedings  in  the  Probate  Court.  Whe- 
ther this  be  so  or  not,  I  see  no  reason  for  holding  up  the 
proceedings  in  the  present  action,  as  all  the  parties  inter- 
ested here  are  bound  bv  the  decree  annulling  the  will  of 
1896. 

The  only  part  of  the  claim  for  relief  that  I  had  serious 
doubts  about  was  that  in  reference  to  the  $1,000  paid  to  the 
late  Archbishop  of  Halifax.      This  amount  was  paid  under 
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the  will  that  has  been  set  aside  and  the  trust  is  different 
from  that  in  the  valid  will,  the  administration  of  which  is 
now  asked  for.  The  plaintiffs  are  strictly  entitled  to  have 
this  $1,000  paid  according  to  the  terms  of  the  valid  will, 
and  unless  the  $1,000  paid  can  be  in  some  way  made  avail- 
able for  the  purpose  for  which  the  will  of  1893  directed,  the 
executrix  will  have  to  recover  it  back  and  place  it  under 
the  trust  directed  by  the  valid  will.  As  there  is,  I  presume, 
no  intention  whatever  of  the  cestui  que  trust  electing  to 
study  for  the  priesthood,  I  should  think  this  part  of  the 
claim  mighl  well  be  abandoned,  but  I  do  not  see  how  I  can 
refuse  it  if  it  is  pressed. 


HOVA  SCOTIA. 

SUPREME  COURT. 

LoNGLEY,  J.  November  14th,  1907. 

ROBINSON  V.  McNEIL. 

Oaming  Contract — Promissory  Note — Chose  in  Action — As- 
signment— ^'Common  Oaming  House" — Hotel — Oame  of 
Chance  in  Private  Room — Criminal  Code,  sec,  226,  Imp. 
Statute  9  Anne  c,  H,  not  in  Force  in  Nova  Scotia, 

W.  B.  A.  Ritchie,  K.C.,  and  Mellish,  K.C.,  for  plaintiff. 
A.  A.  Mackay  and  J.  M.  Chisholm,  for  defendant. 

Longley^,  J.: — This  is  an  action  brought  under  a*;- 
signment  to  recover  money  under  the  following  circum- 
stances: 

The  defendant  with  a  number  of  other  persons  were  in 
the  habit  of  indulging  in  a  game  of  poker  which  was  usually 
played  in  a  room  at  the  Halifax  or  Queen  Hotels.  On  one 
occasion  in  1903  the  defendant  was  a  large  loser,  and  not 
having  the  money  to  pay  these  losses  he  borrowed  it  from 
one  Dr.  Lowerison,  who  paid  his  losses  and  took  a  cheque 
from  defendant  for  the  amount.  This  cheque  was  fre- 
quently presented  for  payment  but  was  refused.  On  an- 
other occasion  later  the  defendant  was  a  loser,  and  again 
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Lowerison  paid  his  losses  and  took  another  cheque  from 
defendant  for  the  amount,  which  cheque  was  also  dishon- 
oured at  the  bank.  Later  in  1905  Dr.  Lowerison  assigned 
his  claim  against  McNeil  to  the  plaintiff,  who  brings  action 
for  the  amount. 

The  plaintiff's  claim  is  also  in  respect  of  a  promissory 
note  made  by  defendant  to  one  Ackhurst  under  circum- 
stances similar  to  Lowerison's.  At  the  end  of  a  game  of 
poker  at  the  Halifax  Hotel  defendant  was  a  loser.  Ack- 
hurst advanced  the  money  to  pay  his  losses  and  received  a 
cheque  for  the  amount.  This  cheque  was  dishonoured  and 
some  time  after  defendant  asked  Ackhurst  who  was  press- 
ing for  payment  to  accept  a  note  instead  of  the  cheque,  which 
would  give  him  time.  Ackhurst  agreed  to  this,  received  a 
promissory  note  from  defendant,  which  was  dishonoured  and 
indorsed  for  consideration  to  plaintiff  after  it  had  become 
due. 

The  plaintiff  brings  his  action  in  this  case  on  the  as- 
signment of  debt,  of  which  assignment  defendant  received 
due  and  proper  notice,  as  I  think  in  respect  of  Dr.  Loweri- 
son's debt  and  on  the  note  of  Ackhurst. 

The  defendant  offers  several  defences  which  I  will  deal 
with  in  detail. 

1.  He  says  the  notice  of  assignment  to  plaintiff  is  not 
regular  because  it  is  signed  by  plaintiff  by  his  attorneys, 
Drysdale  &  Mclnnes,  instead  of  by  himself  absolutely. 

I  am  not  impressed  with  the  'force  of  this  contention. 
The  words  of  the  Judicature  Act  are,  ^'  of  which  express 
notice  in  writing  has  been  given  to  the  debtor."  I  think  the 
notice  signed  "F.  J.  Robinson  by  Drysdale  &  Mclnnes  his 
attorneys,"  is  a  sufficient  notice. 

2.  The  notice  of  assignment  was  served  on  defendant  Sep- 
tember 29th,  1906,  while  the  notice  itself  is  dated  October 
2nd.  I  do  not  think  this  is  material.  The  notice  sets  forth 
the  assignment  accurately,  and  I  regard  as  a  mere  slip  that 
the  notice  should  have  been  post-dated  a  day  or  two. 

3.  The  defendant  urges  that  the  whole  transaction  is  void 
because  it  arose  out  of  a  transaction  unlawful  in  its  charac- 
ter since  it  occurred  in  a  common  gaming  house  within  the 
meaning  of  the  Criminal  Code. 

I  have  carefully  considered  the  section  226  of  the  Code 
(R.  S.  C.  Vol.  Ill),  and  I  feel  clear  that  the  Halifax  Hotel 
cannot  come  within  any  of  the  definitions  there  set  forth. 
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It  appears  from  the  evidence  that  quite  frequently  the  per- 
sons concerned  hjid  a  game  of  poker  in  a  room  of  the  hutel. 
That  sometimes  the  room  was  paid  for.  That  the  parties 
often  sent  out  and  bought  refreshments  during  the  game. 
But  there  was  no  evidence  that  the  hotel  proprietors  had 
any  interest  or  profit  from  the  game^  or  even  knew  it  was 
going  on".  There  was  certainly  no  evidence  that  the  Hali- 
fax Hotel  was  a  place  kept  for  gain  to  which  persons  re- 
sort for  the  purpose  of  playing  any  game  of  chance  or 
chance  and  skill.  Sometimes  the  game  took  place  in  the 
private  room  of  a  guest  of  the  hotel.  I  think  the  transac- 
tion must  be  regarded  as  having  the  character  of  a  game  at 
a  club  or  private  house  among  gentlemen^  and  is  not  vitiated 
by  coming  under  the  denomination  of  gaming  at  a  common 
gaming  house. 

4.  But  the  defendant  says  the  transaction  is  void  under 
9  Anne  c.  14  (1711),  which  is  in  force  in  this  Province 
under  the  authority  of  Uniaicke  v.  Dickson,  2'  N.  S.  R.  287. 
This  opens  up  an  interesting  question,  which  I  cannot  find 
any  authoritative  decision  upon  by  this  Court.  This  being 
the  case  decisions  in  Great  Britain  and  Ontario  are  of  little 
value  here. 

Assuming  that  9  Anne  came  within  the  category  of  legis- 
lation which  would  be  applicable  to  the  conditions  in  Nova 
Scotia  in  1711 — which  is  open  to  question  inasmuch  as  the 
chief  aim  of  9  Anne  was  to  make  void  notes,  mortgages  and 
securities  given  for  payment  of  gambling  debts — the  records 
shew  that  the  legislature  of  Nova  Scotia  early  reached  the 
conclusion  that  9  Anne  was  not  a  complete  and  desirable 
piece  of  legislation  on  this  matter  of  gaming,  and  at  the 
second  session  an  Act  respecting  gaming  was  passed  by  the 
legislature.  This  was  afterwards  embodied  in  the  Revised 
Statutes,  1st  series,  N.  S.  But  in  the  course  of  the  revisions 
all  reference  to  civil  remedies  in  respect  of  gaming  has  been 
dropped,  and  unless  9  Anne  is  in  force  in  Nova  Scotia  we 
have  no  legislation  in  force,  and  must  apply  the  doctrines  of 
the  common  law  to  sections  in  respect  of  betting  and  gaming 
debts. 

In  England  various  Acts  have  been  passed.  6  and  7 
William  IV.  amended  9  Anne  so  as  to  make  the  bona  fide 
holder  for  value  without  knowledge  of  notes,  securities,  etc., 
given  for  gaming  debts,  secure.  In  1845  the  Imperial  legisla- 
ture passed  an  Act  repealing  former  Acts  and  making  pro- 
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visions  to  limit  civil  remedies  in  respect  of  gaming  and  bet- 
ting debts.  This  Act  not  having  been  found  sufficiently 
drastic,  in  1892  another  Act  of  a  sweeping  character  was 
])as6ed.  But  this  legislation  has  no  force  in  this  Province. 
It  has  been  judicially  decided  that  9  Anne  is  in  force  in  On- 
tario, but  this  is  by  virti^e  of  special  legislation  in  that  Pro- 
vince which  makes  all  the  laws  in  England  up  to  a  certain 
date  in  force.  We  have  no  such  legfslation — no  legislation 
of  any  kind. 

If  1  am  compelled  to  resort  to  the  common  law  in  this 
case  I  cannot  see  how  1  am  to  escape  giving  judgment  for 
the  plaintiff.  Even  a  gaming  debt  or  wager,  unless  in  respect 
to  a  matter  against  public  policy,  indecent  or  immoral,  is 
rocoverable  under  the  common  law.  But  in  respect  of  the 
Lowerison  assignment,  it  is  not  strictly  a  gaming  debt. 
Even  after  the  Gaming  Act  of  1845  the  English  Courts  have 
held  that,  where  a  man  instructed  his  agent  or  broker  to  bet 
on  the  Derby  and  he  did  so  and  lost  and  paid  his  losses  as 
honour  required  him  to  do,  he  could  recover  the  amount  so 
lost  against  his  principal,  notwithstanding  that  he  previously 
forbid  him  to  pay  the  losses.  In  this  case  Lowerison  was 
under  no  obligation  to  pay  defendant's  losses.  He  advanced 
the  money  to  do  so  at  defendant's  request.  I  think  under 
the  Common  Law  he  can  recover  this  amount.  Even  if  9 
Anne  is  in  force  in  Nova  Scotia,  which  I  think  is  very  ques- 
tionable, it  would  not  apply  to  an  action  for  the  debt ;  it  ap- 
plies to  the  securities  and  the  plaintiff  is  not  seeking  to  en- 
force any  securities  here.  He  is  suing  on  the  debt  itself. 
The  cheques  given  by  defendant  were  put  in  evidence,  but 
are  not  declared  on  and  were  only  used  as  evidence  of  the 
debt. 

The  case  of  Ackhurst  is  exactly  similar  to  that  of  Loweri- 
son except  that  in  this  case  the  plaintiff  is  suing  as  endorsee 
of  a  note  given  by  defendant.  The  plaintiff  urged  a  conten- 
tion that  the  note  was  given  to  retire  the  cheque  and  consid- 
eration is  afforded  by  the  giving  of  time.  If  the  original 
transaction  was  illegal,  I  do  not  think  this  exchange  of  securi- 
ties would  cure  the  matter.  If  9  Anne,  c.  14,  is  in  force  in 
Xova  Scotia,  I  think  it  would  make  this  promissory  note 
illegal  and  void.  Giving  the  best  consideration  to  the  matter 
1  can,  and  giving  effect  to  the  spirit  and  scope  which  our 
Courts  have  given  to  Uniacke  v.  Dickson,  I  have  come  to  the 
conclusion  that  9  Anne  is  not  in  force  in  Xova  Scotia,  and 
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that  under  the  common  law  the  plaintiff  is  entitled  to 
recover. 

Our  Courts  have  refused  to  give  effect  to  wagers  on  horse- 
racing  in  two  instances — notably  Doran  v.  Chambers,  but 
solely  upon  the  ground  that  the  racing  taking  place  in 
Windsor  on  a  street  in  an  incorporated  town,  waa  illegal  be- 
cause in  contravention  of  a  by-law  against  furious  driving. 
In  the  other  case  it  was  held,  with  some  doubt,  that  the  rac- 
ing having  taken  place  on  a  publicf  highway,  is  in  contraven- 
tion of  the  general  law  on  the  subject  of  furious  driving. 
No  such  illegal  incidents,  in  my  view,  attach  to  this  case,  and, 
therefore,  the  common  law  prevails.  . 

It  may  be  said  that  sound  public  policy  would  vitiate  all 
contracts  made  in  respect  of  gaming  debts  or  wagers.  This 
may  be  so,  but  this,  it  seems  to  me,  is  a  matter  exclusively 
for  the  law-making  powers.  I  must  apply  the  law  as  I  find 
it.  England  and  other  countries  have  legislated  in  respect 
of  civil  remedies  in  such  cases.  Nova  Scotia  has  not.  The 
only  legislation  we  have  is  in  the  Criminal  Code,  which  fixes 
certain  penalties  to  certain  forms  of  betting  and  gaming. 

The  amount  of  the  claim  assigned  to  plaintiff  in  respect 
of  the  first  loan  was  $171,  in  respect  of  the  second  w^as 
$106.50,  making  a  total  of  $276.50.  Dr.  Lowerison  says 
there  is  a  credit  in  the  first  item  of  $25  or  $25.50.  Deduct- 
ing this  would  leave  a  balance  of  $251. 

The  Ackhurst  note  is  for  $86.75. 

The  judgment  is  for  the  plaintiff  for  $271  and  $86.75, 
with  interest  on  the  latter  sum  until  the  date  of  judgment, 
together  with  costs  of  this  action. 


NOVA  SCOTIA. 

SUPREME   COURT. 

Russell,  J.  November  7th,  1907. 

In  re  will  of  WILLIAM  STERNS. 

Will — Construction — T^^ust  —  Vesting    of   Fund — Represen- 
tatives of  Deceased  Beneficiaries, 

Originating  summons  to  determine  construction  of  will. 

J.  J.  Ritchie,  K.C.,  for  executors. 

JxiveU,  K.C.,  Robertson  and  Kemnv,  for  respondents. 
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Russell,  J. : — The  testator  bequeathed  the  residue  of  his 
personal  estate  to  trustees  in  trust  to  pay  the  interest  to  his 
wife  and  unmarried  daughters  during  the  life  of  the  wife,  and 
after  her  death  to  pay  five  hundred  pounds  to  each  of  his 
(then)  unmarried  daughters,  also  in  trust  to  pay  the  interest 
on  three  thousand  pounds  to  his  daughters  remaining  un* 
married,  and  when  any  of  them  should  marry  her  share  to 
go  to  the  unmarried  ones.  Also  upon  trust  to  pay  over  the 
residue  of  any  moneys  and  personal  estate  among  his  sons 
and  daughters  in  equal  shares,  and  also  upon  trust  after  the 
death  of  all  his  umarried  daughters  to  pay  over  the  said 
three  thousand  pounds  to  and  among  his  sons  and  married 
daughters,  and  in  ease  of  the  death  of  any  of  them  the  share 
of  those  so  dying  to  go  to  his  or  their  representatives. 

The  testator  died  in  1860,  leaving  a  widow  who  died  in 
1864,  and  three  sons  and  three  daughters.*  One  of  the  sons, 
Edward,  died  in  1862,  intestate  and  unmarried.  A  daughter, 
Amelia,  died  in  1865,  having  married  Rev.  E.  E.  B.  NiehoUs, 
who  survived  her.  She  left  no  children.  A  daughter,  Annie, 
died  unmarried  in  1872.  Robie  S.,  a  son,  died  in  1897,  leav- 
ing a  number  of  children.  Margaret  died  in  1904,  unmar- 
ried, and  Henry  died  in  1907,  having  made  a  will. 

The  question  raised  on  the  originating  summons  is  as  to 
the  disposition  of  the  fund  of  £3,000,  all  the  unmarried 
daughters  being  now  dead. 

I  think  the  fund  cannot  have  vested  at  the  death  of  the 
testator.  If  it  were  held  so  to  have  vested,  it  would  happen 
that  a  daughter  marrying  after  that  event  would  lose  her 
share  of  the  interest  and  would  ex  hypothesi  take  none  of 
the  principal.  And  the  testator  has  provided  for  the  case  of 
a  son  or  a  married  daughter  dying  before  the  death  of  all 
the  unmarried  daughter*  by  making  his  or  her  share  payable 
in  such  case  to  the  representatives.  The  sole  question  then, 
as  it  was  properly  presented,  is,  who  are  the  representatives? 
If  it  is  held  that  they  are  the  executors  or  administrators 
the  result  is  that  a  son,  for  instance  Edward,  who  died  in 
1862,  could  have  made  a  will  disposing  of  his  share  of  the 
fund,  although  it  did  not  vest  in  him.  I  think  this  was  not 
the  testator's  intention.  He  meant  that  if  a  son  left  children, 
as  Robie  did,  they  would  take  their  father's  interest  as  his 
representatives.  The  share  of  the  daughter  Amelia,  who 
died  in  1865,  would  go  half  to  her  husband  and  the  other  half 
to  her  brothers  and  sisters  if  the  statute  of  1865  applied, 
but  as  the  fund  did  not  vest  until  1904  her  representatives 
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^'ouid  be  the  persons  defined  by  s.  7  (2)  of  c.  140  E.  S.,  as 
ascertained  at  that  date.  We  do  not  have  to  inquire  as  to 
Henry's  representatives  because  he  died  after  the  period  of 
the  vesting  and  his  intere&t  could  be  disposed  of  by  his  will. 
As  to  Edward,  the  question  is  whether  he  took  any  interest 
at  all,  having  died  unmarried  in  18621.  The  result  may  be 
the  same  whether  he  is  considered  to  have  taken  no  interest, 
or  it  is  held  that  his  interest  became  divisible  among  his 
next  of  kin.  I  think,  however,  that  we  must  ask  who,  on  the 
theory  I  have  adopted,  were  his  representatives  in  1904  when 
the  fund  was  vested.  They  were  Henry  Stems  and  the 
children  of  Bobie  S.  Stems,  and  these  only. 

The  result  seems  to  be  that  the  fund  should  be  considered 
as  divided  into  four  parts.  Edward's  fourth  part  is  diviaitote 
into  two  shares,  one  of  which  is  disposed  of  by  the  will  of 
Henry  Stems,  and  the  other  is  divisible  among  the  children 
of  Eobie  S.  Stems.  It  is  not  governed  by  the  will  of  the 
latter  because  it  did  not  vest  in  him.  In  other  words  these 
children  take  the  half  of  Edward's  fourth  share  by  virtue  of 
the  will  of  their  grandfather  as  representatives  of  Edward 
Stems,  and  not  under  the  will  of  their  father.  The  second 
of  the  fourth  parts  goes  to  the  children  of  Kobie  S.  Stems 
as  representatives  of  their  father,  in  the  same  manner  by 
virtue  of  the  grandfather's  will,  and  not  by  any  gift  from 
their  father,  although  he  made  a  will.  Henry  Stems'  will, 
as  already  stated,  disposes  of  another  of  the  fourtii  parts, 
and  the  remaining  fourth  part  goes  to  the  representatives  of 
Amelia  as  hereint)efore  defined. 

The  costs  of  the  application  should  be  borne  by  the  fund 
as  to  which  the  question  has  arisen. 


NOVA  SCOTIA. 

SUPREME  COURT. 

EussELL,  J.  November  7th,  1907. 

MYERS  ET  AL.  V.  WEBBER. 

Sale  of  Goodie — Thisband  and  Wife — Separate  Business — 
Certificate — Conditional  Transfer — Principal  and  Agent 
— Debtor  and  Creditor. 

Kenny,  for  claimants. 
Whitman,  for  respondents. 
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KussELL,  J.: — The  goods  in  question  in  thi«  case  once 
belonged  to  Abraham  Webber,  who  did  businegs  in  Halifax 
and  became  insolvent.  The  goods  were  transferred  by  the 
official  assignee  to  Harry  Webber,  who  purchased  them  and 
transferred  the  possession  of  them  to  the  wife  of  the  original 
owner  under  the  following  agreement: — 

"  I  hereby  agree  and  allow  to  Mrs.  Elizabeth  W^ebber  to 
sell  my  goods  amounting  to  thirteen  hundred  dollars  ($1,310) 
and  the  use  of  the  machinery  for  12  per  cent,  payable  yearly, 
and  if  not  satisfactory  to  me  at  any  time  I  can  demand  my 
goods  and  machinery  and  what  is  sold  of  goods  must  be  made 
good  by  money. 

•^H.  Webber." 

If  this  was  a  transfer  of  the  property  in  the  goods  to  Mrs. 
Webber,  it  is  conceded  that  the  goods  became  liable  to  seizure 
under  execution  against  her  husband  because  of  the  failure 
to  file  the  proper  certificate  (consent  to  wife  doing  business 
in  her  own  name)  in  the  Eegistry  of  Deeds.  But  it  is  con- 
tended for  the  defendant  that  the  property  in  the  goods  did 
not  pass,  the  document  amounting  to  a  mere  license  to  sell 
and  establishing  a  relation  of  agency  between  Harry  Webber 
and  Elizabeth  Webber.  It  seems  more  to  resemble  a  con- 
tract of  sale  or  return  except  that  the  [option  in  such  a  eon- 
tract  is  with  the  transferee.  It  also  resembles  an  arrange- 
ment for  a  transfer  of  the  property  with  a  mortgage  back  to 
the  transferor.  But  I  doubt  if  precisely  such  an  agreement 
as  the  one  in  question  wa»  ever  before  mado,  and  I  think  that 
there  is  not  likely  to  be  any  authority  directly  in  point  upon 
its  proper  construction.  It  seems  to  me  that  as  to  any  goods 
that  she  sold,  she  must  be  considered  as  a  purchaser  from 
Harry  Webber  and  a  vendor  to  the  purchasers  from  her — 
not  as  an  agent  of  Harry  Webber  to  sell  and  account  for  the 
proceeds. 

As  io  any  goods  that  she  mixed  with  goods  of  her  own  or 
the  nature  of  which  she  charaged  by  her  own  labour  in  the 
'  way  of  making  them  up  into  garments,  so  that  they  could 
not  be  claimed  back  by  Harr/  Webber  without  taking  Mrs. 
Webber's  materials  or  labour,  I  think  she  became  a  purchaser, 
the  property  passed  and  these  goods  became  liable  to  seizure 
under  the  execution  against  her  husband.  As  to  goods  re- 
maining unsold  and  unmixed,  T  think  they  remained  the  pro- 
perty of  Harry  Webber  and  that  this  is  consistent  with  the 


142  THE  EASTERN  LAW  REPORTER, 

case  of  Ex  parte  White,  6  Ch.  App.  397.  1  do  not  think 
that  the  property  in  the  machinery*  ever  passed  and  under  the 
term  machinery  was  meant  to  be  included  everything  that 
was  by  the  intention  of  the  parties  not  to  be  sold  to  pur- 
chasers. This  would  doubtless  include  a  number  of  things 
that  could  not  strictly  be  included  under  the  dictionary  de- 
finition of  machinery,  but  it  is  not  necessary,  in  view  of  the 
opinion  that  I  have  formed,  to  discriminate  in  this  respect, 
because  nothing  happens  to  the  machinery  that  does  not  hap- 
pen also  to  the  unsold  goods. 

If  the  document  were  regarded  as  a  transfer  with  a  mort- 
gage back,  I  do  not  see  how  the  execution  creditor  of  Abra- 
ham Webber  could  claim  the  goods.  The  mortgage  would  be 
good  between  Elizabeth  Webber  and  Harry  Webber,  and  bad 
only  against — ^that  is  in  favour  of  her  creditors.  The  claim- 
ant in  this  case  is  not  her  creditor,  but  the  creditor  of  her 
husband.  The  Married  Woman's  Property  Act  makes  Mrs. 
Webber's  property  liable  for  her  husband's  debts,  or  rather 
makes  it  liable  to  be  taken  in  execution  as  his  property. 
But  the  property  in  question  was  not,  on  the  theory  now  dis- 
cussed, Mrs.  Webber's  property.  It  was  Harry  Webber's  pro- 
perty by  virtue  of  the  mortgage,  which  the  document  under 
this  theory  amounts  to. 

The  claimant  under  the  execution  will  be  entitled  to  the 
goods  if  any  coming  within  the  class  above  referred  to.  The 
rest  of  the  goods  belong  to  Harry  Webber,  and  are  not  sub- 
ject to  the  execution.  The  value  of  the  goods  liable  can  be 
settled  when  the  rule  is  taken. 


NOVA  SCOTIA. 

SUPREME  COURT. 

Russell,  J.  November  7th,  1907. 

Re  victor  woodworks,  LTD. 

Company   Law — Unauthor^ized   Acts   of   Commtttee — Ratify- 
cation — Winding-up  Proceedings — Con tribntories. 

Ralston,  for  the  company. 
Lovett,  K.C.,  for  contributories. 
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KussELL,  J. : — It  was  proposed  to  start  a  wood  working 
industry  in  Amherst,  in  some  sort  of  connection  with  the 
Victor  wood  working  factory,  operated  under  a  company  al- 
ready incorporated,  and  shares  were  subscribed  for  of  $100 
each,  the  number  of  shares  varying  from  one  to  fifty.  The 
project  is  at  first  treated  as  that  of  a  *^  New  Wood  Working 
Company,^'  to  be  established  in  Amherst.  A  meeting  of  the 
subscribers  to  this  new  industry  was  held  at  which  a  com- 
mittee was  appointed  in  conjunction  with  the  board  of  direc- 
torsf  of  *'  The  Victor  Woodworks,  Ltd.'^  (the  company  now  in 
liquidation).  This  committee  held  a  joint  meeting  with  the 
directors  at  which  it  was  resolved  that  the  statement  of  assets 
and  liabilities  produced  should  be  the  basis  "  on  which  the 
new  subscribers  join  the  said  company  in  its  plans  for  ex- 
tended operations."  A  schedule  of  the  machinery  was  pre- 
sented, which  the  manager  of  the  Victor  Woodworks,  Limited, 
was  authorized  to  purchase  "  on  behalf  of  the  company."  An 
estimate  is  attached  of  the  expenditure  required  to  place  the 
Victor  Woodworks,  Limited,  in  a  position  to  conduct  a  build- 
ing and  contracting  business  which  was  the  new  wood  work- 
ing industry  contemplated  as  first  above  referred  to.  This 
meeting  was  held  May  23rd,  1907.  A  meeting  of  the  com- 
mittee was  held  in  conjunction  with  the  directors  on  May 
29th,  1907.  This  committee,  according  to  the  apparent  im- 
pression of  the  secretary  and  chairman  who  signed  the  min- 
utes, regarded  itself  as  a  "  committee  appointed  by  the  new 
eabseribors  to  the  stock  of  the  Victor  Woodworks,  Limited," 
and  a  letter  appears  among  the  papers  dared  June  5th,  from 
i  .air,  the  secretary-treasurer  to  Mr.  Ralston,  informing  him 
that  it  is  proposed  to  hold  a  shareholders'  meeting  as  soon  as 
possible  after  June  15th,  at  vhich  the  number  of  the  present 
board  will  be  increased  by  the  addition  of  several  gentlemen 
from  the  new  STibscribers."  The  committee  evidently  at  this 
stage,  whatever  may  have  been  the  original  intention,  had 
adopted  the  method  of  a  subscription  of  new  stock  in  '*  The 
Victor  Woodworks,  Limited,"  and  not  the  establishing  of  a 
new  company.  It  would  require  very  little  evidence  to  itiake 
the  subscribers  liable  for  the  acts  of  their  committee,  and  if 
those  acts  were  ultra  vires  they  should  have  been  repudiated 
by  the  constituent  subscribers.  Instead  of  repudiating  the 
action  of  the  committee,  the  persons  now  sought  to  be  made 
contributories,  on  receiving  notice  of  a  call  of  twenty-five 
per  cent,  of  .their  subscriptions,  paid  without  protest  of  any 
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kind.  The  payments  were  made  either  in  cash  or  by  the  ac- 
ceptance of  drafts.  I  think  it  follows  from  what  has  been 
said  that  they  became  shareholders  in  the  Victor  Woodworks, 
Limited,  and  are  liable  as  contributories  subject  to  any  ques- 
tion that  may  be  made  as  to  the  rescission  of  the  contracts 
for  the  shares.     Xo  question  of  this  kind  is  now  before  me. 


NOVA  SCOTIA. 


SUPREME  COURT.  XOVEMBER  IItH,  1907. 

BELL  V.  INVERNESS  COAL  &  RAILWAY  CO. 
AIRD  V.  INVERNESS  COAL  &  RAILWAY  CO. 

Coal  Min(^ — Master  and  Servant — BodUy  Injury — Negligence 
— Employer's  Liahitity  Act — Contributory  Negligence. 

D.  McNeil,  for  plaintiff. 
D.  ^Fclx^nnan,  for  flefcndant. 

Long  LEY,  J. : — ^rh(»se  two  actions  were  tried  l)efore  me  at 
Port  Hood  at  tho  la^t  sittings.  The  facts  in  Jhe  two  cases 
are  identical,  and  the  evidence  taken  in  one  is  by  consent  to 
be  ufied  in  the  determination  of  the  other. 

On  the  14th  of  May  last  Bell  and  Aird  were  working  as 
coal  cutters  in  the  coal  mine  of  the  defendant's  at  Inverness, 
C.B.  They  finished  their  work  at  about  12.30  a.ni.  on  the 
night  shift  and  went  to  the  landing  at  No.  6  slope  to  be  con- 
veyed to  the  surface.  This  mine  is  worked  on  a  slope  which 
extends  about  3,000  feet  down  at  an  angle  (T  am  told,  the 
evidence  is  not  definite  about  it)  of  20  degrees.  At  each  500 
feet  there  i^  a  level  and  these  levels  are  numbered  1,  2,  3,  4, 
5,  6.  There  may  be  more  levels  farther  down,  but  in  the  con- 
sideration of  this  case  wie  are  not  concerned  beyond  No.  6. 
The  plaintiffs  were  working  on  No.  6  level  and  sought  the 
landing  at  No.  fi  to  be  conveyed  to  the  surface. 
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The  system  in  vogue  in  the  mine  for  the  transpoi'tatioii 
of  coal,  etc.^  to  the  surface  was  a  train  of  box  cars,  and  for 
conveying  the  men  up  and  down  there  was  what  is  called  a 
''rake  of  cars/*  iLsually  containing  five  cars,  each  o£  which 
could  seat  a  dozen  or  more  men. 

When  the  plaintifEs  were  on  the  landing  about  1  a.m.,  a 
rake  of  cars  passed  downwiards,  and  they  asked  to  board  it. 
They  vere  told  by  the  caain-runner  who  had  a  certain  charge 
of  the  rake  that  they  were  going  down  a  little  farther  to  get 
two  wood  cars,  but  thev  would  be  back.  Thev  did  come 
tack  and  these  two  men,  and  I  think  another,  got  in  one  of 
the  cars  to  go  to  the  surface. 

I  had  before  me  the  printed  rules  of  the  mine  by  which 
it  appears  that  certain  signals  have  a  certain  meaning.  The 
motive  power  running  the  rake  of  cars  is,  of  course,  at  the 
surface  and  in  charge  of  an  engineer.  When  the  train  is 
standing  still  one  tap  on  the  signal  wire,  which  communicates 
with  the  engineer,  is  a  signal  to  move.  When  the  rake  is  in 
motion  one  tap  is  the  signal  to  stop.  Another  rule  says: 
"  Four  taps  means,  men  in.*' 

Bell  says  that  ^he  chief  chain-nmner  on  ti\e  rake  of  cars,, 
whose  business  is  to  give  the  signal  to  the  engineer,  instead  of 
giving  four  taps  to  denote  that  men  were  in  the  cars,  gave 
one  tap,  whereupon  the  engineer  put  on  speed  equivalent  to 
that  used  in  hauling  coIblI  boxes  to  the  surface.      Bell  says^ 
he  was  alarmed  and  when  he  saw  the  signal  given  ejaculated, 
"  Prepare  to  meet  thy  God.**    However  the  rjtke  reached  No. 
5  level  safely — took  on  more  men  and  again  started  otf  with 
the  same  signal — one  tap,  and  went  with  greet  speed  to  No. 
4  level.     I  think  the  evidence  shewed  that  there  was  time  for 
Bell  to  get  oflf  if  he  had  wanted  to  between  the  giving  of  the 
signal  and  the  starting  of  the  car,  but  he  did  not,  and  tho 
rake  wias  lifted  at  a  rapid  speed — say  15  miles  an  hour — to 
No.  4  level,  where  more  men  got  on  board.    Again  Bell  says 
the  one  tap  signal  was  given  by  McKinnon,  the  chief  chain- 
runner,  and  after  leaving  No.  4  one  of  the  cars — the  one  in 
which  Bell  and  Aird  were — ran  off  the  track  and  they  were 
thrown  off  the  car.     All  lights  went  out  and  as  the  rake  con- 
tinued moving,  the  cars  below  passed  over  them,  with  the 
resT^It  that  Aird  died  about  two  hours  after  and  Bell  sustained 
injuries  which  have  incapacitated  him    for  work  for  four 
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monthB,  and,  according,  to  medical  testimony,  it  might  be 
three  months  before  he  has  completely  recovered. 

These  actions  have  been  taken  under  the  Employers' 
Liability  Act— one  by  Bell  on  his  own  behalf,  the  other  by 
Aird's  widow. 

The  defence  to  the  actions  is  chiefly  based  on  legal 
grounds. 

1.  They  proved  that  the  regular  train  or  rake  for  bringing 
out  the  night-shift  men  went  down  at  2  a.m.,  and  that  this 
rake  was  not  down  for  the  purpose  of  bringing  up  the  men, 
but  to  bring  up  the  two  empty  wood  cars  then  lying  near 
No.  6  level. 

I  was  not  much  impressed  with  this  because  I  thought  the 
evidence  shewed  that  the  men  had  been  allowed  to  get  .on  the 
ears,  and  were  not  warned  not  to  get  on,  and  therefore,  I 
thought  the  man  in  charge  of  the  signals  was  bound  to  use 
proper  care  in  the  protection  of  human  lifo. 

2.  It  was  urged  by  the  defence  that  under  the  Employers* 
Liability  Act  the  company  was  only  responsible  for  the  negli- 
gence of  an  employee  (see  section  3,  cap.  179  R.  S.)  **who 
has  superintendence  entrusted  to  him,  while  in  the  exercise 
of  such  superintendence/' 

McKinnon,  who  was  chief  chain-runner,  was  not,  I  think, 
a  superintendent  in  the  meaning  of  the  term  as  defined  m 
section  2,  sub-sec.  (a)  of  the  Act.  Neither  the  plaintiffs  nor 
any  other  workmen  in  the  mine  were  under  him,  nor  did  he 
have  any  charge  over  any  department.  He  was  simply  a  day 
labourer  having  a  certain  function.  I  am  not  unmindful 
that  the  definition  in  our  Act  is  broader  than  in  the  English 
Act;  the  addition  of  "  whether  a  person  exercising  superin- 
tendence is  or  is  not,  ordinarily  engaged  in  manual  labour," 
gives  a  somewhat  wider  scope,  I  think,  to  our  Act  than  the 
English  where  the  manual  labour  man  is  expressly  barred. 
But  even  with  this  in  mind  I  was  not  impressed  with  the  idea 
that  McKinnon  could  be  looked  upon  as  a  superintendent. 

Sub-sec.  (c),  sec.  3,  would  not  avail  to  make  the  company 
liable  for  McKinnon's  negligence,  because  as  already  said, 
neither  of  these  injured  workmen  was  bound  to  confqrm  to 
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any  orders  from  McKinnon.  They  could  get  on  the  rake  or 
stay  off^  as  they  pleased;  indeed  they  could  walk  up  the 
slope  if  they  chose^  as  some  of  the  men  did. 

Sub-section  (d)  is  equally  unavailing  as  a  means  to  making 
the  company  liable,  becauj?e  the  plaintiffs  did  not  receive  any 
injury  as  a  result  of  obedience  to  the  rules  and  by-law^  of  the 
company.  If  any  reason  is  to  be  assigned  for  the  accident  it 
must  be  because  the  rules  of  the  employer  were  not  observed. 

It  seems  to  me,  therefore,  that  the  only  section  under 
which  responsibility  can  be  imposed  upon  the  company  is  sub- 
section (e),  where  the  injury  is  caused  to  a  workman  '^  by 
reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  who  has  charge  of  any  points,  signal,  locomotive 
engine  or  train  upon  a  railway  tramway  or  a  street  railway.'^ 

This  man  Nicholson,  while  in  no  sense  a  superintendent 
or  foreman  in  the  mine,  and  having  no  charge  or  control  over 
the  men,  wois  nevertheless,  it  seems  to  me,  in  charge  of  a 
"  signal "  on  a  railway,  and  upon  his  discharge  of  this  duty 
the  safety  of  human  life  depended.'  This  rake  of  cars  could 
not  move  without  his  signal,  nor  stop  unless  he  so  directed. 
Whether  it  should  go  at  a  safe  and  careful  pace  or  at  a  swift 
and  dangerous  pace,  it  setMiis  to  mc,  was  absolutely  in  his 
hands — as  completely,  indeed,  a;^  in  the  hands  of  the  conduc- 
tor of  a  regular  railway  train. 

The  defendants  contend  that  this  rake  of  cars  running  in 
a  slope,  unchartered  and  not  subject  to  the  regulation  of  the 
provincial  engineer,  was  not  a  railway  within  the  meaning  of 
sub-section  (e).  Perhaps  not,  but  it  seems  to  me  that  when 
the  care  of  human  life  is  involved  the  analogy  is  very  close, 
and  unaided  by  any  judicial  decision  on  the  point,  I  am  going 
to  hold  that  McKinnon  ws  in  charge  of  a  *'  signal ''  within 
the  meaning  of  the  Act  and  the  company  is  liable  for  his 
negligence. 

3.  The  defendants  say  there  was  contributory  negligence 
on  the  part  of  Bell  and  Aird.  First,  that  they  got  on  a  rake 
that  was  not  the  regular  rake  for  bringing  up  the  men  from 
the  night  shift.  Second,  that  as  Bell  know  what  signal  had 
been  given  he  should  have  got  off  immediately  or  called  Mc- 
Kinnon^s  attention  to  his  error.  And  third,  that  he  should 
have  got  off  when  the  rake  stopped  at  No.  5,  and  when  he  saw 
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the  same  signal  given  there  he  should  have  got  off  at  once. 
Certainly  he  had  no  excuse  for  remaining  on  after  No.  4 
landing.  He  in  effect  said^  *^  I  know  the  danger^  I  can  avoid 
it  if  I  v/ish,  but  1  will  take  my  chances."  I  have  given  full 
consideration  to  this  pointy  but  it  does  not  seem  to  me  to 
constitute  quite  such  contributory  negligence  as  would  excutie 
the  nj^ligence  of  the  chain-runner.  If  his  position  was 
analDgous  to  that  of  the  conductor  or  signal  man  on  a  train, 
it  does  not  seem  to  me  that  passengers  on  a  train  are  bound 
to  leave  it  because  they  or  any  of  them  have  a  belief  that  the 
hands  are  not  doing  their  work  properly.  I  am  not  altogether 
aure  that  the  principle  1  am  here  applying  is  applicable  when 
the  doctrine  of  common  employment  is  involved,  but  this  is 
bound  up  with  the  other  question,  which  1  have  already  de- 
cidedy  whether  the  chief  chain-runner  comes  within  the  pro- 
visions of  sub-section  (e). 

• 

4.  Xo  evidence  vnas  offered  that  tlie  speed  of  the  train  or 
rake  was  the  cause  of  the  car  going  off  the  track.  It  was 
only  shewn  that  the  rate  of  speed  applied  to  this  partit^ular 
rake  of  cars  was  greater  than  was  usual  in  the  case  of  cars 
-carrying  men,  and  corresponded  to  the  speed  applied  to  trains 
of  box  cars  laden  with  coal  and  which,  owing  to  their  weight, 
were  less  likely  to  leave  the  rails  than  light  passenger  cars. 
It  is  also  to  be  noted  that  the  rules  require  that  a  special 
signal — four  taps — is  to  be  given  when  men  are  on  board.  I 
cannot  but  regard  this  as  designed  to  ensure  safety  for  human 
l::e. 

Vpon  the  whole  and  subject  to  any  review  of*these  points 
by  a  Court  of  Appeal,  I  am  inclined  to  think  that  McKinnou's 
position  as  chief  chain-runner  v;as,  imder  the  circumstances, 
equivalent  to  a  person  "  who  has  the  charge  or  control  of  any 
points,  signal,  etc.,  upon  a  railway,"  and  therciore,  uinler  the 
.Employers'  Liability  Act,  a  person  whose  negligence  makes 
the  employer  liable  and  overrules  the  doctrine  of  common 
.  employment,  and  I  find  for  the  plaintiff  in  both  cases. 

In  the  case  of  Aird,  as  no  clear  evidence  of  his  earnings 
for  three  years  past  was  given,  I  think  the  damages  should 
be  fixed  at  $1,600.     His  only  near  relatives  are  his  wife  and 

:  a  number  of  young  children  from  three  months  old  to  sixteen 
years,  and  I  think  the  best  disposition  of  the  money  would  be 

rto  award  it  all  to  the  widow. 
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In  the  cajse  of  Bell,  his  damages  would  only  amount  to 
the  time  he  has  lost  owing  to  his  injuries.  He  seemed  in 
pretty  good  condition  when  he  gave  his  evidence,  but  1  must 
accept  the  doctor's  statement  that  it  might  be  three  months 
jet  before  he  would  be  able  to  work  at  full  strength.  1  should 
think  that  $70  a  month  for  seven  months  would  be  a  fair 
compensation  to  him.  His  medical  attendance  wtould  be 
given,  1  presume,  under  the  usual  arrangements  with  the 
coal  mining  companies.  1  therefore  give  judgment  for 
Bell  for  $490. 

Costs  for  plaintiff  in  both  cases. 


NOVA  SCOTIA. 

County  Court  District  No.  3.        October  21st,  1907. 

KEX  (on  the  Information   of  JOllX   M.  DUKKP^E)  v. 

THOMAS  SAUNDEKS. 

Protection  of  Forests — R..S.  N.  S.  c.  91,  sec.  2 — Starting  Fire 
— Carelessness  of  Cam  ping  Party — Individual  and  Col- 
lective Liahiltiy  therefor — Penalty. 

Forbes,  Co.J.: — This  case  was  trieil  before  me  at 
Yarmouth,  having  been  appealed  from  a  conviction  in 
the  Stipendiary  Magistrate's  Court  at  Tusket,  on  an  infor- 
mation laid  under  the  provisions  of  chaptiT  1)1  of  ii.  '^. 
N..  S.,  known  as  the  '^  Act  for  the  Protection  of  Woods 
against  Fire.'*  The  Act,  section '2,  sub-sec.  (c),  clause  3,  says: 
"Every  person  who  between  the  fifteenth  day  of  April 
and  the  first  day  of  December  makes  or  starts  or  causes 
to  be  made  or  started  a  fire  in  or  near  any  woods,  etc.., 
without  observing  the  following  precautions,  that  is  to 
say,  exercising  and  observin*?  every  reasonable  care  to  pre- 
vent such  fire  from  spreading  and  carefully  extinguishing 
the  same  before  quitting  the  ])lace,"  etc,  **  shall  l>e  liable 
to  a  penalty  of  not  less  than  $20  nor  more  than  $400  for 
each  offence.'* 
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Upon  the  trial,  which  la&ted  two  days,  very  conflictiDg 
testimony  was  given,  and  I  feel  compelled  to  give  great 
weight  to  the  evidence  of  Keeves,  Bragg,  Durkee,  King,  Gale 
and  Crowell,  supported  and  confirmed  by  portions  of  the 
evidence  of  defendants  witnesses  and  by  a  photograph  of 
the  locality,  and  I  affirmed  the  conviction  of  the  Court  below 
in  the  case  against  Saundei's;  a:id  &s  it  is  therefore  not 
necessary  to  analyse  the  evidence,  1  now,  at  request  of 
counsel,  confirm  the  conviction  by  this  memorandum. 

In  the  cause  of  the  King,  plaintiff,  on  the  information 
ox  Durkee  v.  Alfred  B.  Guest,  defendant,  it  was  agreed  by 
Messrs.  Armstrong,  K.C.,  for  the  defence  and  Coming,  K.C., 
and  Chipman  for  the  prosecution,  that  the  evidence  taken 
in  the  Court  below,  and  also  the  evidence  taken  by  me,  and 
the  evidence  read  by  or  before  me  in  the  said  case  of  THie 
King  (on  the  information  of  John  M.  Durkee)  v.  Thomas 
Saunders,  should  be  the  evidence  on  the  appeal  now  heard 
in  this  Court. 

It  appeared  from  the  evidence  that  a  party  of  six  men 
with  three  guides  went  fishing  on  the  Tusket  river  in  May 
last,  and  on  the  12th  of  May  they  camped  at  a  suitable  place 
near  a  wood  and  remained  at  that  camp  till  the  morning  of 
the  14th,  when  on  leaving  they  failed  in  my  opinion  "  to 
caref uHy  extinguish "  their  camp  fire,  although  they  had 
observed  reasonable  care  to  prevent  it  from  spreading,  and 
the  stipendiary  magistrate  had  issued  six  summonses  on  six 
separate  informations  charging  six  mem])ers  of  the  party 
with  the  same  offence,  and  had  convicted  the  six  defendants 
for  the  said  same  offence,  and  all  six  had  appealed  to  this 
Court.  I  found  one  of  the  defendants,  Thomas  Saunders,  to 
te  guiky  of  this  offence,  and  confirmed  the  conviction  of  the 
Court  bolow  against  him. 

Mr.  Armstrong,  K.C.,  for  defendant  Guest,  now  argues 
that  it  is  not  competent  to  sever  the  charge  and  to  take 
six  convictions  for  the  one  offence.  Mr.  Corning,  K.C, 
etrongly  opposed  this  view  and  I  agreed  to  reserve  that  point 
to  look  into  the  authorities  submitted. 

T  find  that  the  section  of  the  statute  (chapter  91,  and 
amendment)  only  contemplated  one  punishment  for  each 
offence  and  the  offence  was  "not  taking  reasonable  care  to 
prevent  the  fire  from  spreading  and  not  carefully  extin- 
guishing the  fire,  etc." 
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This  one  punishment  couid  be  imposed  on  one  or  a  dozen 
pei«ons  collectively,  but  not  on  each  one  severally. 

Paley,  on  Convictions,  says:  "Though  several  offenders 
may  be  included  in  one  conviction  for  offences  jointly  com- 
mitted, it  depends  on  the  wording  of  the  statute  applicable 
to  each  case  and  the  quality  of  the  offence  whether  each 
person  be  liable  to  a  distinct  penalty  or  all  collectively  to 
but  one/'  Thus  in  Kex  v.  Bleasdale,  4  T.  R.  809,  it  was  held 
that  two  persons  cannot  be  convicted  in  separate  penalties  for 
using  a  greyhound,  and  the  same  construction  had  before 
been  put  upon  the  Act  in  an  action  against  nine  persons 
for  keeping  a  lurcher,  in  which  it  was  determined  that 
only  one  penalty  could  be  recovered  against  all  the  offenders:" 
6th  ed.,  Paley,  page  275;  Hardyman  v.  Whittaker.  2  East, 
573;  Marriott  v.  Shaw,  Com.  Rep.,  page  274. 

As  to  the  case  of  Rex  v.  Littlechild,  t- ited  and  relied  on  by 
Mr.  Corning,  K.C.,  Paley  says  the  penalties  were  separate 
by  the  Act  itself.  As  to  Rex.  v.  Drake,  2  Show.  489,  Paley 
says: — This  case  "affords  an  instance  of  separate  penalties 
being  incurred  by  an  act  which-  is  in  itself  single,  but  the 
punishment  for  which  is  made  separate  by  the  terms  of  the 
statute :"  Paley,  pp.  275,  276. 

The  statute,  chapter  91,  R.  S.  N.  S.,  by  its  terms  says: 
"There  shall  be  a  fine  imposed  on  any  person  who  makes 
or  causes  the  fire  to  be  made,  etc."  The  persons  who  made 
the  fire  shall  be  fined  or  the  person  who  causes  it  to  be  made. 
The  phra^  is  disjunctive  and  not  collective,  and  as  there 
was  only  one  fire  there  can  only  be  the  one  offence. 

I  cannot  conceive  that  the  Legislature  intended  tliat 
every  man  in  say  a  camp  of  river  drivers  of  logs  should  be 
liable  to  a  fine  of  from  $20  to  $400  for  one  violation  of  the 
Act,  and  the  Act  does  not  say  so. 

The  statute,  5  Anne,  ch.  14,  makes  killing  a  hare  an 
offence.  Yet  it  is  but  one  offence  in  its  nature  whether 
one  or  twenty  killed  it.  It  cannot  be  killed  more  than 
once:  Paley,  page  277. 

Under  these  authorities,  T  am  obliged  to  find  that  as  but 
one  fire  wJm  set  and  not  carefully  extinguished,  there  was  but 
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one  offence,  and  as  Saunders  has  been  eonyicted  for  that 
offence  the  other  convictions  against  Onest,  Doucett,  Cann, 
Guest  and  Hood  cannot  stand,  and  I  therefore  quash  them 
pnd  allow  the  appeals  in  each  of  the  other  cases  before  me  ex* 
cept  in  the  case  of  Saunders. 

Costs  will  be  allowed  to  the  successful  parties  in  each  case. 


im  !£ 


Eastern  Law  Reporter. 


Vol.  IV.  TOHONTO.  FEBRUAKY  1,  1908.  No.  4 


FBIHGE  EDV7ASD  ISLAND. 

In  the  Supreme  Court.  September  1I;?th,  1907. 

MAKK  X.  WRIGHT  and  another  v.  MARY  M.  E.  D. 

SHERREN. 

Married  Woman — Judgment  against  for  Non-appearance  to 
Writ — Application  to  Set  aside  same — Imperial  Act  1882 
and  Provincial  Act,  3  Edw,  VII.  Con^dered. 

A.  A.  McLean,  K.C.,  for  plaintiffs. 

W.  E.  Bentley,  for  defendant  (applicant). 

Hodgson,  J. : — This  is  an  application  to  set  aside  a  judg- 
ment entered  in  the  Supreme  Court  against  the  defendant  for 
$119.84  and  interest  and  $23.13  costs.  The  defendant  is  the 
wife  of  John  Sherren  and  docs  not  reside  with  her  husband. 

The  writ  was  endorsed  for  the  amount  of  a  promissory 
note,  the  amount  of  an  account,  amounting  in  all  to  $119.84. 
The  writ  was  issued  against  her  and  the  statement  of  claim 
endorsed  as  if  she  were  a  feme  sole. 

The  defendant  not  having  appearetl,  the  plaintiffs  took 
jiidirmenF  1)V  default,  and  on  the  papers  l)rought  to  the  pro- 
fhonotary  after  setting  forth  the  writ  and  the  statement  of 
claim,  they  entered  a  statement  that  the  defendant  is  the 
wdfe  of  Sherren  and  is  and  was  when  the  note  was  given  the 
owner  and  possessor  of  separate  property,  and  that  the  goods 
were  sold  with  respect  to  and  to  bind  her  .separate  property. 

Then  proceeded  the  form  given  by  the  Common  Law  Pro- 
cedure Act,  Schedule  1,  Xo.  5,  "and  the  said  Sherren  has 
not  appeared,  and  therefore  it  is  considered  that  the  plain- 

vor..  IV,  K  i..n.  NO.  4 — 11 
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tiffs   recovel:  against   the   said   Sherren,  $119.81),   together 
with  $23.13  for  costs  of  suit.'' 

The  defendant  seeks  to  set  aside  the  judgment  upon  the 
ground  that  it  is  entered  against  the  defendant  personally, 
and  that  it  does  not  order  that  execution  shall  issue  against 
her  separate  estate.  There  are  other  grounds  in  the  rule, 
but  these  are  the  chief  ones. 

The  plaintitfs  relied  on  the  wording  of  44  Vict.  cap.  12 
as  an  authority  for  the  judgment  being  entered  up  against  the 
defendant  in  personam. 

I  do  not  agree  with  this  contention.  That  Act  is  in 
amendment  of,  and  entirely  confined  to  the  Statute  23  Vict, 
cap.  35.  That  statute  was  framed  to  protect  the  rights  of 
married  women,  in  case  of  desertion  or  abandonment  by  their 
husbands.  In  such  case  she  may  sue  for  services  rendered 
by  her  and  debts  due  to  her,  but  there  w^s  no  provision  in 
that  statute  rcTidering  her  liable  for  any  debts  contracted  by 
her;  and  so  the  44  Vict.  cap.  12  enacted  that  the  23  Vict.  cap. 
35  should  be  amended,  and  the  1st  section  provides  thai  she 
shalPbe  liable  for  her  debts  when  separated  from  her  hus- 
band; the  second  section  enacting  that  the  amending  statute 
shall  be  read  and  construed  as  if  it  had  originally  formed  part 
of  the  original  statute. 

There  is  nothing  in  the  plaintiff's  contention  upon  this 
point. 

The  question  turns  upon  the  construction  of  the  Act  of 
1903,  3  Edw.  VII.  ch.  9,  which  is  the  Imperial  Act  of  1882, 
sec.  1,  sub-sec.  2,  upon  which  the  question  turns,  being 
identical  with  the  wording  of  the  English  Statute. 

A  statiitory  power  is  given  to  a  married,  woman  to  con- 
tract with  respect  to  and  to  bind  her  separate  property,  and 
the  question  is,  can  the  judgment  be  signed  against  her  in 
the  common  form  as  if  she  were  a  feme  sole  and  without  any 
allegation  that  the  contract  sued  on  was  with  reference  to 
her  separate  property,  and  that  an  execution  which  might  be 
issued  on  such  judgment,  should  be  against  her  se|)arate 
estate. 

T  am  of  opinion  that  this  cannot  be  done,  and  an  examina- 
iion  of  the  English  authorities  leaves  no  doubt  upon  the  ques- 
tion. 

In  Rursill  v.  Tanner,  13  Q.  B.  D.  691,  in  reversing  an 
order  of  Pearson,  J.,  Field,  J.,  said :  ^'  The  order  for  judgment 
which  cannot  operate  in  a  general  way  on  all  the  pro]>orty 
of  the  debtor,  should  show  on  tbo  face  of  the  orrlcr  thnt  it  is 
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by  virtue  of  the  Married  Woman^s  Propert}'  Act,  and  is  not 
to  have  the  ordinary  consequence  of  a  fi.  fa.  but  that  execu- 
tion is  to  be  limited  to  the  separate  estate  of  the  defendant." 

So  in  Drayicott  v.  Harrison,  17  Q.  B.  D.  147. 

Smith,  J.,  in  quoting  the  words  of  the  Married  Woman's 
Property  Act,  1882^  (which  are  identical  wath  those  of  sec.  1, 
sub-sec.  2  of  the  Provincial  Statute),  says : — "  Do  these  words 
mean  that  she  is  to  be  capable  of  rendering  herself  personally 
liable,  or  only  liable  in  respect  of  her  separate  estate  ?"  and 
Matthew,  J.,  says: — "Now  a  judgment  in  its  ordinary  form 
imposes  upon  the  defendant  a  personal  obligation  to  pay  the 
debt/'  pp.  152,  153. 

In  Palliser  v.  Guriiey,  19  Q.  B.  D.  519,  Esher,  M.  R.,  says: 
*'  It  is  said  that  this  statute  (Married  Woman's  Property 
Act,  1882)  makes  a  woman  personally  liable  upon  contracts 
entered  into  by  her  in  her  own  name,  but  if  that  were  the 
intention^  it  is  not  expressed.  It  is  clear,  she  is  not  given 
an  unlimited  capacity  to  enter  into  and  be  bound  by  any 
contract" 

In  Scott  V.  Morley,  20  Q.  B.  D.  1^0,  Lord  Esher,  in  giving 
judgment,  pointing  out  the  liability  of  a  married  woman  at 
common  law,  and  up  to  the  time  of  the  passing  of  the  Mar- 
ried Woman's  Property  Act,  1882,  says : — "  The  damages  re- 
covered are  nof  to  l)e  payable  by  the  married  woman,  they 
are  to  be  payable  out  of  her  separate  property.  It  seems  to 
me  that  the  judgment  in  such  action  ought  to  follow  the 
words  of  the  Act." 

The  other  members  of  the  Court,  Bowen  and  Fry,  con- 
curred, and  the  judges  settled  a  form  of  the  judgment  against 
a  married  woman  which  is  set  out  in  a  note  appended  to  their 
judgment. 

I  think  that  that  is  the  proper  form  to  be  adopted. 

The  statement  filed  by  the  plaintiff's  attorney  when  the 
judgment  was  entered,  tBat  the  contract  sued  for  had  refer- 
ence to  her  separate  estate,  is  quite  inoperative  for  any  pur- 
pose whatever.  It  was  evidently  drawn  upon  the  assumption 
that  the  solicitor  could  file  a  paper  completely  changing  the 
form  of  action  for  which  the  writ  was  issued.  He  might  as 
well  claim  the  right  to  file  a  paper  stating  the  defendant  was 
sued  as  an  executor  of  some  testator,  with  a  further  siKte- 
raent  that  the  defendant  had  assets  in  his  hands  over  and 
above  all  debts  and  that  the  same  should  he  paid,  and  then  go 
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and  take  a  judgment  against  the  defendant  in  the  ordinary 
form  in  personam,  but  claim  that  such  judgment  bound  the 
defendant  as  executor  with  assets  in  his  hands. 

Unauthorized  as  such  an  attempt  wiould  be,  it  is  not  less 
so  when  the  plaintiffs,  having  sued  out  a  writ  against  the  de- 
fendant in  personam  and  entered  default  against  her  in  per- 
sonam by  virtue  of  a  written  paper  signed  by  their  solicitor 
at  the  time  of  entering  the  judgment  seek  to  render  her  pro- 
perty cHargeable  witli  the  judgment  by  virtue  of  a  statute, 
notice  of  which  attempt,  has  not  been  brought  to  the  atten- 
tion of  the  defendant  at  all. 

The  judgment  entered  by  the  plaintiffs  is  quite  inappropri- 
ate by  being  against  her  in  personam. 

But  this  is  not  the  only  ground  upon  which  the  judgment 
is  defective.  It  is  indefinite  in  its  amount.  The  judgment 
is  entered  up  for  the  sum  of  $119.89,  with  interest,  without 
stating  the  rate  of  interest  or  the  time  from  which  or  up  to 
\ifiiich  it  is  chargeable. 

The  Chief  Justice  of  the  Court  decided  last  year  in 
Fawcett  v.  Norton  (2  Eastern  l^aw  Reporter,  p.  146)  that  it 
is  irregular  to  enter  a  judgment  for  a  larger  sum  than  that 
endorsed  on  the  writ. 

But  there  is  a  serious  objection  to  which  no  answer  ha.<? 
lx?en  given  or  argument  adduced  before  me.  The  affidavit 
of  the  service  of  a  summons  specially  endorsed  is  required  to 
be  made  and  filled  before  entering  judgment  on  default  by 
sec.  31  of  tlie  Common  l>aw  Procedure  Act. 

The  affidavit  annexed  to  the  record  in  this  caujse.  contains 
no  addition  to  the  name  of  the  party  making  such  affidavit, 
and  the  signature  differs  from  the  name  stated  in  the  affi- 
davit. The  affidavit  is  ineffective.  There  is  no  affidavit  upon 
which  judgment  could  be  entered,  and  on  this  ground  alone 
I  should  set  aside  the  judgment. 

The  rule  contains  several  grounds  upon  which  it  is 
claimed  that  the  judgment  should  be  set  aside.  T  have  ex- 
amined quite  sufficient  to  authorize  the  judgment  to  be  set 
aside. 

Order,  let  the  judgment  in  this  suit  be  set  aside  and  any 
execution  w'hich  may  have  been  issued  upon  it,  with  costs  to 
the  defendant. 
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QUEBEC. 

SUPERIOR    COURT. 

Saint-Pierre,  J.  November  6th,  1907. 

MOKKIS  V.  McDOXALD. 

m 

SnU  of  Goods — Principal  and  Agent — Authority  to  Compro- 
mise Claim — Debtor  and  Creditor — Lex  Loci  Contractus — 
Ratification  of  Agent's  Unauthorized  Act  —  Delivery  of 
Goods  to  Carrier — Effect  of  on  Contract. 

This    case   comes    up    upon    the    merits    of    a  declina- 
tory exception.     The  facts  are  the  following:     The  plain- 
tiff is  a  wholesale  ready-made  clothing  merchant,  carry- 
ing on  business  in  the  city  of  Montreal.     The  defendant 
is  a   retail   merchant,   of   Morrisburg,   in   the   province   of 
Ontario.     On  the  15th  May,  1905,  one  Julius  Silver,  who 
was  then  in  the  employ  of  the  plaintiff  as  a  commercial 
traveller,   called  at  defendant's   store   at   Morrisburg   and 
obtained   a  first   order  on   that   day   for  various   kinds  of 
ready-made  clothing,  the  whole  amounting  to  the  sum  of 
$127.80.     The  goods  were  selected  from  samples  exhibited 
by  Silver,  and  the  price  of  each  class  of  goods  was  agreed 
upon  between  Silver  and  the  defendant.     The  goods  were 
to  be  sent  at  once,  but  nothing  was  said  either  as  to  the 
particular  mode  of  conveyance  to  be  adopted  nor  as  to  who 
should   pay  the  freight.     Silver  wrote  down   the  order  in 
his  order-book  and  left  a  copy  of  it  at  defendant's  store 
about  twenty  minutes  after  the  order  had  been  taken  down 
and    the    prices    determined   upon.     The    heading   of    this 
copy,  which  was  in  print,  contained  the  following  notice  to 
the  purchaser :    "  All  orders  subject  to  the  approval  of  the 
house."     This  first  lot  of  goods  was  forwarded  to  the  de- 
fendant  at  Morrisburg  on   the   18th   May,   1905,  and  the 
freight  paid  by  him.     On  the  25th  September,  of  the  same 
year,  a  second  order  was  obtained  from  the  defendant  by 
Silver  to  the  extent  of  $19.25,  and  the  goods  ordered  were 
forwarded  under  circumstances  absolutely  similar  to  those 
relate  above,  with  this  difference,  however,  that  on  this 
last  occasion  the  order  contained  instructions  to  the  effect 
that  the  goods  were  to  be  sent  by  express.     This  last  lot 


158  THE  EAfiTERN  LAW  REPORTEU. 

was  forwarded  to  the  defendant  on  the  10th  October,  1905. 
On  the  19th  January,  1906,  Silver,  who  happened  to  call 
again  upon  the  defendant,  consented  to  accept  from  th6 
latter,  by  way  of  settlement  of  the  whole  bill,  which  he 
made  out  to  be  $133.81,  three  promissory  notes  dated  at 
Morrisburg  and  payable  at  the  office  of  the  Ontario  Bank, 
Montreal,  the  first  one  for  $50,  payable  at  ten  days  from 
date,  the  second  one  for  $45,  at  thirty  days,  and  the  third 
one  for  $38.81,  at  sixty  days.  The  plaintitf  disavowed  the 
act  of  Silver,  who,  having  no  authority  to  receive  money 
or  to  effect  a  settlement  of  any  kind  with  the  customers  of 
the  house,  had-  irregularly  accept-ed  the  said  notes;  and, 
on  receiving  them,  plaintiff  at  once  mailed  them  back  to 
defendant.  The  latter,  however,  persisted  in  the  arrange- 
ment entered  into  by  Silver  and  himself,  and  sent  the  notes 
back  to  plaintiff.  The  defendant  having  failed  to  pay  for 
the  goods  within  the  time  specified  in  the  two  orders  men- 
tioned above,  the  plaintiff  sought  to  enforce  the  payment 
of  his  claim  by  means  of  his  present  action,  which  he  took 
out  before  the  Superior  Court  at  Montreal.  In  the  con- 
clusions of  his  declaration,  he  tenders  the  three  notes  which 
Ihe  defendant  persisted  in  forcing  upon  him,  and  prays 
for  judgment  to  the  amount  of  $139.66.  This  action  was 
met  on  behalf  of  the  defendant  by  an  exception  to  the 
jurisdiction  of  the  Court.  Article  94,  C.  C.  P.,  which 
defines  the  jurisdiction  of  our  Superior  Court  in  matters 
purely  personal,  is  as  follows : — "  94.  In  matters  purely  per- 
sonal, the  defendant  may  be  summoned  (1)  before  the  court 
of  his  domicile,  and  in  the  case  of  election  of  domicile  for 
the  execution  of  an  act,  before  the  court  of  the  domicile 
so  elected;  (2)  before  the  court  of  the  place  where  the 
action  is  personally  served  upon  him;  (3)  before  the  court 
of  the  place  where  the  whole  cause  of  action  has  arisen; 
(4)  before  the  court  of  the  place  where  the  who?le  or  part 
of  his  property  is  situated,  when  he  has  left  his  domicile 
in  the  province,  or  has  never  had  such  domicile,  but  has 
property  therein,  and  the  cause  of  action  has  not  arisen 
therein;  (5)  before  the  court  of  the  place  where  the  con- 
tract was  made.'*  The  defendant  in  his  declinatory  excep- 
tion, in  substance,  alleges:  (1)  That  his  domicile  is  at 
Morrisburg,  Ontario;  (2)  that  he  was  not  summoned  per- 
sonally whilst  being  within  the  jurisdiction  of  the  Superior 
Court  of  the  district  of  Montreal,  to  appear  before  said  Court, 
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but  that  the  present  writ  was  served  upon  him  at  Morris- 
burg,  in  Ontario;  (3)  that  the  whole  cause  of  action  in  the 
present  case  did  not  arise  in  the  district  of  Montreal;  (4) 
that  he  is  not  possessed  of  any  property  within  the  limits 
of  the  province  of  Quebec;  (5)  and,  finally,  that  the  contract 
sued  upon  in  this  case  was  not  made  within  the  limits  of 
the  district  of  Montreal.  The  contentions  of  the  defendant 
are  based  upon  a  dual  alternative,  which  puts  the  plaintiff 
to  the  necessity  of  facing  the  following  dilemma:  He  says 
Silver  was  either  vested  with  full  power  to  sell  absolutely 
and  without  any  restriction,  or  his  authority  to  sell  was 
conditional  and  contingent  upon  the  approval  of  his  em- 
ployer iti  each  particular  case.  In  the  first  alternative,  it 
is  clear,  he  says,  that  the  contract  of  sale  was  completie 
and  perfect  at  the  time  and  place  where  it  was  agreed  to 
by  both  contracting  parties — that  is  to  say,  on  the  15th 
May  and  the  25th  September,  1905,  at  Morrisburg,  in 
Ontario.  If,  on  the  contrary,  the  contract  was  to  remain 
in  suspense  until  plaintiff  had  given  his  approbation  to  it, 
then  the  defendant  had  the  right  to  invoke  article  1085, 
C.C.^  which  reads  as  follows :  "  The  fulfilment  of  the  con- 
dition has  a  retroactive  effect  from  the  day  on  which  the 
obligation  has  been  contracted,''  He  concludes,  therefore, 
that  in  this  last  contingency,  as  well  as  in  the  one  first 
mentioned,  the  contract  was  made  at  Morrisburg,  in  On- 
tario, and  that  the  Superior  Court  at  Montreal  had  no 
jurisdiction  over  nim.  The  answer  to  the  first  contention 
of  the  defendant  is  that,  according  to  the  evidence  adduced 
in  the  case,  Silver  had  no  power  to  sell  his  employer's  goods. 
The  scope  of  his  authority  was  limited  to  the  taking  of 
orders  subject  to  plaintiff's  approbation,  l^e  defendant 
objects  that  there  was  no  mention  of  such  limitation  of 
Silver's  authority  at  the  time  when  the  original  contract  was 
agreed  to,  and  that  it  was  only  twenty  minutes  afterwards 
that  a  ropy  of  the  order  containing  the  provision  that  all 
orders  should  be  taken  subject  to  the  app.'oval  of  the  house 
(Silver's  principals),  was  left  at  his  store  in  his  absence. 
This  is  probably  true;  but  we  must  not  lose  sight  of  the 
fact  that  the  defendant  was  dealing  with  a  man  whom  he 
knew  to  be  the  agent  of  another  man.  Such  being  the 
case,  it  was  for  him  to  ascertain  the  scope  of  that  agent's 
authority.  If  it  became  apparent  at  any  time  that  Silver 
had  no  authority  to  sell,  the  fact  that  he  (the  defendant) 
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liad  assumed  that  Silver  had  such  authority  could  not  con- 
stitute the  lattei"  an  actual  vendor,  when,  as  a  matter  of 
faot,  he  was  not.  (See  Vigaud  v.  De  vVerthemer,  B.J.Q., 
30  8.  C,  229,  and  authorities  there  cited.)  The  proof  hav- 
ing shewn  that  Silver  had  no  authority  to  sell,  it  follows 
that  no  actual  and  complete  sale  did  really  take  place  at 
Morrisburg  on  the  15tli  May  and  on  the  25th  September, 
1905,  as  between  Silver,  acting  as  agent,  and  the  defendant. 
The  second  contention  urged  by  the  defendant  is  that  if 
the  plaintiff  is  right  in  his  contention  that  the  contract  of 
sale  begun  at  Morrisburg  was  not  a  complete  and  perfect 
one  at  the  time  when  the  bargain  was  discussed,  said  con- 
tract became  so  by  the  approbation  given  to  it  later  on  by 
the  plaintiff,  and  that  such  a  contract  having  a  retroactive 
effect  to  the  day  when  the  contract  was  partially  made,  on 
the  15th  May  and  the  25th  September,  1905,  at  Morrisburg, 
through  the  agency  of  Silver,  it  follows  that  the  con- 
tract was  made  in  Morrisburg,  in  Ontario,  aiid  not  at 
Montreal.  In  support  of  his  pretension,  the  defend- 
ant cites  article  1085,  C.  C,  already  recited.  As  this 
article  has  reference  to  conditional  obligations,  before 
discussing  the  applicability  of  it  to  the  present  case 
1  will  here  repeat  the  two  following  articles  by  which 
that  class  of  obligation  is  defined.  *'  1079.  An  obliga- 
tion is  conditional  when  it  is  made  to  depend  upon  an 
event  future  and  uncertain,  either  by  suspending  it  until 
the  event  happens,  or  by  dissolving  it,  accordingly  as  the 
event  does  or  does  not  happen.''  "  1081.  An  obligation 
conditional  on  the  will  purely  of  the  party  promising  is 
void."  Now  comes  article  1085,  relied  upon  by  the  defend- 
ant: ''1085.  The  fulfilment  of  the  condition  has  a  retro- 
active effect  from  the  day  on  which  the  obligation  has  been 
contracted."  I  certainly  fail  to  see  in  the  case  now  before 
me  that  on  the  two  occasions  when  the  agent  of  the  plaintiff 
called  upon  defendant  at  Morrisburg  that  there  was  an 
actual  contract  of  sale  entered  into  by  them  which  might 
be  construed  as  being  subject  to  the  happening  of  any  con- 
dition. Silver  simply  said :  I  will  sell  you  the  goods  which 
you  are  in  need  of,  but  subject  to  the  approval  of  my  prin- 
cipal, which  meant,  provided  my  principal  is  will- 
ing to  sell  you  those  goods.  This  is  not  what  is 
understood  by  a  conditional  contract  so  long  as  the  plaintiff 
had  not  given  his  formal  consent  to  the  proposed  sale.     It 
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follows,  therefore,  that  the  retroactive  effect  referred  to  in 
article  1085,  and  invoked  by  the  defendant,  could  not  take 
place  here.  If  I  agree  to  sell  my  horse  to  A  for  the  sum  of 
$300,  and  if  A  agrees  to  buy  it  provided  B,  who  has  pro- 
posed to  purchase  it,  does  not  consent  to  give  me  a  higher 
price  for  it  within  a  period  of  ten  days,  tliis  would  constitute 
a  sale  subject  to  a  suspensive  condition;  and  if  within  the 
specified  period  B  does  not  pay  me  the  price  1  have  demanded 
from  him,  then  the  contract  of  sale  entered  into  by  A  and 
myself  will  have  its  full  effect  from  the  day  when  we  both 
gave  our  consent,  to  the  contract.  But  if  my  son,  meeting 
A,  agrees  to  sell  him  my  liorse,  providing  f  consent  to  sell 
it,  it  is  clear  tha<  no  'contract  has  taken  place  and  that 
none  can  take  place  so  long  as  1  withhold,  my  consent  to  the 
proposed  sale;  and  it  is  equally  clear  that  the  date  of  the 
sale,  if  I  give  my  consent  to  the  sale,  can  only  be  reckoned 
from  the  date  of  such  consent.  It  follows,  therefore,  that 
when  Silver  handed  over  to  Morris,  his  principal,  the  two 
orders  for  goods  which  lie  had  obtained  from  the  defendant, 
all  he  had  in  his  possession  were  written  proposals  on  the  part 
of  McDonald  to  buy  the  goods  specified  in  them,  and  noth- 
ing more.  So  long  as  the  vendor's  consent  had  not  been  ac- 
tually given  to  the  proposed  contract,  McDonald  was  at  lib- 
erty not  only  to  modify  his  order,  but  even  to  w^ithdraw  it  al- 
together. It  also  follows  that  the  two  orders  being  made  sub- 
ject to  the  plaintiff's  approval.  Silver,  who  was  the  bearer 
of  them,  for  the  purpose  of  submitting  them  to  Morris,  his 
employer,  was  constituted  the  a^ent  of  the  defendant,  and 
that  whether  the  orders  in  question  were  sent  by  mail  to 
Morris  at  Montreal,  or  whether  they  were  brought  to  Mon- 
treal by  him,  they,  as  a  matter  of  fact,  only  constituted  a 
proposal  to  purchase,  which  only  came  to  the  knowledge  of 
the  plaintiff  at  Montreal  when  they  were  presented  to  him. 
lict  us  assume,  however,  that  the  offer  to  purchase  did  actu- 
ally take  place  at  Morrisburg,  and  that  the  consent  of  Morris 
to  sell  the  goo<ls  was  given  at  Montreal.  Where  was  the 
fontract  made?  Was  it  at  Morrisburg,  w^here  it  was  com- 
menced, or  at  Montreal,  where  it  was  completed  ^nd  closed? 
At  the  argument  defendant's  counsel  relied  chiefly  upon  the 
case  of  Gault  v.  Bertrand,  decided  by  the  Court  of  Appeal 
in  1881.  It  must  be  observed,  however,  that  at  that  time 
the  following  words,  "or  at  the  place  where  the  contract 
was  made,''  found  in  article  94,  C.  C.  P.,  had  not  vet  been 
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added  to  said  article.  By  that  amendment^  jurisdiction  is 
given  to  the  court  of  the  district  where  the  contract  between 
the  parties  is  made.  Now,  as  I  have  just  said,  assuming  for 
ajgumenfs  sake  that  the  order  had  come  from  Morrisburg, 
but  had  been  finally  assented  to  by  plaintiff  at  Montreal, 
where  may  it  be  said  that  the  contract  was  made?  This 
point  was  fully  discussed  by  the  Court  of  Keview,  in  the  case 
of  Timossi  v.  Palangio,  K.  J.  Q.,  26  S.  C.  70.  In  that  case 
the  order  had  come  by  letter  from  North  Bay,  in  Ontario, 
and  had  been  received  at  Montreal,  where  the  contract  was 
completed.  Mr.  Justice  Pagnuelo,  who  delivered  the  unani- 
mous judgment  of  the  court,  thus  expressed  himself  on  this 
point:  "Can  it  be  argued  that  the  contract  was  not  made 
in  Montreal  for  the  reason  that  the  order  came  from  Ontario  ? 
1  do  not  think  so.  If  the  order  came  from  North  Bay,  it  was 
only  made  to  the  plaintiff  at  Montreal  by  the  reception  of 
the  defendant's  letter  (the  contract  in  that  case  was  cor- 
respondence) and  it  was  followed  by  tRe  acceptance  which 
took  place  at  Montreal.^' 

It  was  the  acceptance  of  it  which  had  the  effect  of 
rendering  the  contract  complete  and  perfect.  The  contract 
must,  therefore,  be  said  to  have  been  made  at  Montreal. 
The  same  point  was  decided  in  the  same  sense  by  the 
Supreme  Court  in  the  case  of  Bigelow  v.  The  Craigellachie 
&  Qlenlivet  Distillery  Company,  on  the  30th  November, 
1906.  B.,  a  trader  in  Truro,  N.S.,  ordered  goods  from  a 
company  in  Glasgow,  Scotland,  through  its  agentiS  in  Hali- 
fax, N.S.,  whose  authority  was  limited  to  receiving  and  tran^ 
mitting  such  orders  to  Glasgow  for  acceptance;  held,  that 
the  contract  was  made  and  completed  in  Glasgow.  It  will 
be  observed  that  in  that  case,  as  was  the  case  here,  the 
authority  of  the  agents  was  limited  and  that  the  order  was 
subject  to  the  acceptance  of  the  tender.  There  is  a  last 
question  to  be  examined :  it  is  shown  by  the  two  orders  given 
by  the  defendant  that  the  goods  ordered  were  unascertained 
goods,  which  had  to  be  selected  before  they  could  be  appro- 
priated to  the  defendant;  now,  at  what  particular  time  may 
it  be  said  that  plaintiff's  consent  was  given  and  that  the 
{roods  became  the  property  of  the  defendant?  The  plain- 
tiff and  the  defendant  differ  on  this  point  also.  The  de- 
fendant pretends  that  it  was  at  the  time  when  the  goods 
were  handed  over  to  him  at  Morrisburg,  whilst,  on  the  other 
hand,  the  plaintiff  asserts  that  it  was  when  he  lost  all  con- 
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trol  over  them  by  handing  them  over  at  Montreal  to  the  pub- 
he  carrier,  who  was  to  take  them  to  Morrisburg.  On  this 
point  again  I  am  with  the  plaintiff,  and  for  two  reasons:  In 
the  first  place,  in  the  absence  of  any  stipulation  to  the  con- 
trary, the  cost  of  the  conveyance  of  the  merchandise  is 
upon  the  purchaser,  and  in  the  second  plac^,  I  find  that  in 
the  present  instance,  the  defendant,  having  actually  paid 
the  freight  upon  each  of  the  two  lots  of  merchandise  which 
were  forwarded  to  him,  I  must  presume  that  he  thereby 
sanctioned  their  assumed  authority  as  his  agents.  I  find, 
furthermore,  that  when  the  second  lot  of  merchandise  was 
ordered,  the  defendant  gave  formal  instructions  that  the 
goods  should  be  forwarded  to  him  by  freight.  The  public 
carriers,  to  whom  the  goods  were  entrusted,  therefore,  acted 
in  their  capacity  of  agents  of  the  defendant  on  each  occa- 
sion, and  it  was  in  that  capacity  that  they  took  charge  of 
the  goods  entrusted  to  them.  Such  h^ing  the  case,  it  is 
clear,  therefore,  that  the  delivery  took  place  at  Montreal. 
(See  Guillouard,  Traite  de  la  Vente,  vol.  1,  p.  260,  Xo.  241.) 
**  The  rule  of  law  to  be  gathered  from  the  preceding  cases,'* 
says  Benjamin  in  his  treatise  on  the  Sale  of  Personal 
Property,  5th  edition,  page  355,  "may  be  thus  stated: 
Delivery  to  a  carrier  is  prim^  facie  an  appropriation  of  the 
goods,  but  the  seller  may  contract  to  deliver  them  to  the 
buyer  at  their  destination,  in  which  case  the  property  does 
not  pass  till  such  delivery."  In  the  case  submitted  such 
special  stipulation  was  shewn  to  have  been  as  agreed  to 
by  the  vendor.  Being  satisfied,  therefore,  that  the  contract 
of  sale  was  made  at  Montreal,  and  that  the  delivery  of  the 
goods  purchased  by  the  defendant  also  took  place  there  by 
the  handing  over  of  said  goods  to  a  public  carrier,  I  have  no 
hesitation  whatever  in  declaring  that  the  Superior  Court 
at  Montreal  has  jurisdiction  over  the  present  case  under, 
article  94,  C.  C.  P.,  as  now  amended,  and  that  the  exception 
to  the  jurisdiction  of  this  court,  pleaded  by  the  defendant, 
is  without  foundation.  The  declinatory  exception  is,  there- 
fore, dismissed,  with  costs 
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November  6th,  1907. 

COURT   OF   king's   BENCH    (APPEAL   SIDE). 

MICHAUD  V.  MELADY. 

Coram,  Tasciierkai',  C>T.,  Bosse,  Blanchet,  L.^- 
VERGNE  and  Cross,  J  J. 

SaU  of  Goods — Orain — Refusal  to  Accept — Difference  in 
Grade — Re-sale — Usage  of  Trade — Vendor^s  Right  to  Dam- 
ages— Construction  of  Contract. 

The  appellant,  plaintiff  in  the  Superior  Court  and  re- 
spondent in  Review,  inscribes  in  appeal  from  an  interlocu- 
tory judgment  of  the  Court  of  Review,  rendered  the  30th 
of  October,  1906.  The  majority  of  the  Court  of  Review, 
lion.  Messrs.  Tellier  and  Charbonneau,  decided  that  the 
record  should  be  sent  bat^k  to  the  Superior  Court  to  have 
certain  evidence  which  Mr.  Justice  Mathieu,  the  presiding 
judge  at  the  trial,  had  refused  to  receive,  admitted.  His 
Lordship  Chief  Justice  Tait  dissented  from  the  judgment 
of  the  Court  of  Review,  and  was  of  the  opinion  that  the 
judgment  of  the  Superior  Court  was  correct  in  every  par- 
ticular. The  appellant  thereupon  presented  a  petition  for 
leave  to  appeiEil  from  the  judgment  of  the  Court  of  Review 
to  the  Court  of  King's  Bench  (in  Appeal),  and  the  peti- 
tion was  granted  by  His  Lordship  Mr.  Justice  Trenholme, 
hence  the  present  inscription  in  appeal.  Appellant,  who 
is  a  grain  dealer  and  exporter,  of  Toronto,  Ont.,  sold  to 
respondents,  who  are  grain  dealers  and  exporters  at  Mon- 
treal, through  E.  A.  Schmidt,  grain  broker  at  Montreal, 
10,000  bushels  of  No.  2  white  oats  at  32fc.  per  bushel  f.o.b. 
basis  ll^c.  freight  to  Montreal  for  export,  one  cent  lesb  for 
grade  No.  3.  The  oats  amounting  to  slightly  over  10,000 
bushels  were  shipped  to  respondents  at  Montreal,  and  re- 
spondents refused  to  accept  delivers,  by  letter  dated  Octo- 
ber 7th.  Appellant  thereupon  re-sold  the  oats,  and  sued  re- 
spondents for  the  difference  between  the  price  of  sale  and 
the  price  of  resale  at  Montreal  some  days  later,  together 
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with  some  incidental  expenses  whieli  appellant  was  obliged 
to  incur  in  connection  with  the  refusal  of  the  said  oats  bv 
respondents^  and  the  re-sale  consequent  thereon.  These 
items  for  expenses  are  not  in  question,  nor  is  the  amount 
sued  for  by  appellant  in  any  way  disputed.  The  action  is 
for  $200.80. 

ITie  contract  reads  as  follows: 

Montreal,  Sept.  17,  '04. 

"  I  have  this  day  sold  to  Michaud  Bros.  &  Co.,  Montreal, 
Que.,  for  account  of  J.  T.  Melady,  Esq.,  Toronto,  Ont. 

"  Cars  of  10,000  bushels  No.  2  white  oats  at  32Jc.  per 
bushel  f.p.b.  basis  lljc.  freight  to  Montreal  for  export.  One 
cent  less  if  grade  No.  3 


Shipment  prompt   

Destination,  Montreal  for  export 

Public  elevator  weights  final   

^  "  Seller  pays  for  brokerage. 

"  E.  A.  SCHMIDT,  Broker, 

"  W.  L.  S.^' 

The  respondents  admit  the  contract  as  above  mentioned, 
but  allege  that  all  the  oats  delivered  were  of  grade  No.  3 
white  oats,  and  they  had  contracted  to  buy  grade  No.  2. 

That  they  never  would  have  bought  No.  3  white  oats, 
and  that  the  broker  who  made  the  contract  assured  them 
that  only  a  small  quantity  of  No.  3  would  be  included  in 
the  delivery. 

That  by  the  usage  of  the  trade  the  words  used  in  the 
contract  in  question  meant  that  respondents  would  be  ob- 
liged to  accept  a  small  quantity  of  Xo.  3  white  oats  if  these 
were  included  in  the  delivery  of  No.  2,  but  that  they  would 
not  be  obliged  to  accept  a  delivery  which  was  all  No.  3,  and 
thev  conclude  for  the  dismissal  of  the  action. 

Appellant  denied  that  there  had  been  any  understanding 
with  the  broker  as  alleged  by  respondents,  and  appellant 
specially  denied  any  usage  of  the  kind  alleged  by  defend- 
ants. 

Although  respondents  admitted  by  their  plea  the  con- 
tract filed  and  above  recited,  they  attempted  to  put  in  evi- 
dence to  contradict  and  varv  the  terms  of  the  contract  filed 
and  admitted,  which  evidence  the  honorable  Judge  sitting  in 
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the  Superior  Court  (Mathieu,  J.)  refused  to  admit.  With- 
out such  evidence  respondents  could  not  succeed  in  rheir 
case,  and  judgment  was  rendered  by  the  Superior  Court  in 
favour  of  appellant.  Bespondents  inscribed  in  reveiw,  and 
the  Court  of  Keview  (Chief  Justice  Tait,  Tellier,  J.,  and 
Charbonneau,  J.,  sitting)  reversed  the  judgment  of  the  Su- 
perior Court,  Chief  Justice  Tait  dissenting,  and  ordered  the 
record  to  be  sent  back  to  the  Superior  Court  for  the  ad- 
mission of  the  evidence  refused  by  the  Superior  Court. 

In  the  Superior  Court,  all  questions  put  on  behaif  of 
the  respondents  and  tending  to  show  that  the  real  intention 
of  the  parties,  as  evidenced  by  a  verbal  understanding  be- 
tween respondents  and  the  broker,  was  a  purchase  of  No. 
2  oats  only,  with  a  few  car  loads  of  No.  3,  were  objected 
to,  and  the  objections  maintained.  Sir  M.  M.  Tait,  C.J., 
in  review,  was  also  of  opinion  that  the  questions  were  pro- 
peHy  disallowed.  The  majority  of  the  Court  of  Review 
decided,  however,  that  the  record  should  go  back  to  the 
Superior  C^ourt,  and  that  the  questions  be  put  and  answered. 

Taschereau,  C.J.: — The  majority  of  this  Court  is  of 
opinion  that  the  judgment  of  the  Court  of  Review  must  be 
reversed  and  the  judgment  of  the  Superior  Court  restorea. 
The  contract  between  the  parties  is  simply  this:  I  want  to 
buy  No.  2  from  you;  if  it  is  No.  3,  I  will  pay  you  one  cent 
less.  That  is  the  whole  tenor  of  the  contract.  It  is  clear, 
it  is  unequivocal,  and  it  is  precise.  Nothing  could  be  more 
so.  Therefore,  the  attempt  to  prove  by  evidence  that  the 
real  intention  of  the  parties  to  the  contract  was  to  be  in- 
ferred from  an  understanding  between  respondent  and 
the  broker,  was  properly  refused  by  the  Judge  of  tlie  Super- 
ior Court.  Again,  on  the  question  of  putting  in  delault, 
the  majority  of  this  Court  is  of  opinion  that  the  Superior 
Court  was  right. 

The  Court  of  Review,  Sir  M.  M.  Tait,  C.J.,  again  dis- 
senting, decided  that  the  appellant  was  in  fault  for  having 
re-sold  his  oats  without  previous'ly  answering  the  letter  writ- 
ten by  respondents  on  the  7th  October,  1904,  and  without 
notifying  them  he  rejected  their  interpretation  of  the  con- 
tract, and  that  he  was  about  to  proceed  to  the  re-sale  of 
the  oats  at  their  risk  and  expense.  Appellant  claims  there 
is  error  in  this  part  of  the  judgment  also.  He  argues  that 
the  shipment  was  made  and  delivery  offered  and  refused,  so 
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that  the  last  part  of  article  1544  of  our  Civil  Code  wnich 
refers  to  the  mise  en  demeure,  has  no  application  in  this 
case.  Moreover,  the  letter  of  refusal  is  not  only  a  complete 
refusal  of  delivery,  but  a  repudiation  of  the  contract.  The 
letter  reads  as  follows: — 

"Montreal,  October  7,  1904. 
"J.  T.  Melady,  Esq.,  Toronto,  Ont.:— 

"  Dear  Sir, — We  beg  to  return  your  invoices  for  the  oats. 
Your  delivery  is  not  a  proper  one.  We  bought  No.  2  white 
oats  with  the  understanding  that  one  or  two  cars  of  No.  3 
only  would  be  accepted.  You  have  not -one  car  of  No.  'Z 
oats.  We  will  not  accept  a  second  tender,  and,  therefore, 
consider  contract  cancelled. 

"  fours  truly, 
"  MICHAUD  BROS.  &  CO." 

And  the  appellant  cites  the  following  from  the  opinion 
of  Sir  M.  M.  Tait,  C.J.,  in  the  Court  of  Review: — 

"  I  consiaer  that  it  is  not  necessary  for  plaintiflF  to  put 
defendant  in  default,  when,  in  their  letter,  they  say  that 
they  will  not  accept  any  other  tender  and  consider  the  con- 
tract cancelled.  Under  article  1544,  C.  C,  dissolution  of 
the  sale  took  place  in  favour  of  the  plaintiff,  when  the  de- 
fendants refused  to  accept  the  goods  or  pay  the  price.  Had 
it  not  been  for  their  letter  of  the  7th  October,  it  may  be 
that  a  further  putting  in  default  might  have  been  necessary, 
if  the  contract  did  not  stipulate  a  delay  within  which  the 
^oods  were  to  be  taken  away,  but  in  this  case  the  defend- 
ants formally  notified  the  plaintiff  that  they  would  not  re- 
ceive the  goods  at  all,  and  that  the  contract  was  at  an  end, 
so  far  as  they  were  concerned,  and  under  those  circum- 
stances I  consider  no  further  notice  to  them  was  necessary." 

The  majority  of  the  Court  agrees  with  this  apprecia- 
tion of  the  facts  of  the  case  and  accordingly  maintains  the 
appeal,  reverses  the  judgment  of  the  Court  of  Review  and 
restores  the  judgment  of  the  Superior  Court,  with  cosrs. 

Blanchet,  J.: — I  am  of  opinion  that  the  judgment  of 
the  Court  of  Review  should  be  confirmed  as  being  strictly 
in  accordance  with  the  real  intention  of  the  parties.  The 
verbal  evidence  whir?h  the  respondents  soueht  to  introduco 
was  not  for  the  purpose  of  contradicting  the  written   .^on- 
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tract  in  any  way.  They  wished  to  interpret  the  uieaniDg 
of  the  words  contained  in  the  contract,  namely,  "  one  cent 
less  if  No.  3."  In  my  opinion,  the  meaning  of  the  words 
is  not  clear,  unequivocal  and  precise  and  they  are  susceptible 
of  more  than  one  meaning.  It  was  to  clear  this  point  up 
and  establish  the  exact  extent  of  the  words  that  the  ques- 
tions are  put  to  the  witnesji  in  the  first  Court.  On  the  other 
point,  the  failure  of  appellant  to  put  respondents  in  default, 
1  think  that  the  letter  of  October  7th,  1904,  was  not  of  a 
nature  to  excuse  appellant  from  doing  what  wa^  his  duty. 
1  would  confirm  the  judgment  of  the  Court  of  Review. 
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COURT   OV    king's    BENCH    (APPEAL   SIDE). 

THUKSTOX  V.  DAWSON. 

Coram,    TAsciiEHKAr.    C.J.,     HossK,     Blanchet.    La- 
VERGNE  and  Cross,  J  J. 

Damages  in  Property  Arising  from  Negligence  of  Tenant — 
Action  against  Landtord  of  Tort-feasor — AH.  105S  Qud>ec 
( 'ivil  Code — Tjiatnlity, 

"^Phis  is  an  ap])eal  from  the  judgment  of  the  .Superior 
(oiirf,  ^lontreal,  rendered  the  26th  January,  1907,  con- 
demning: appellant  to  pay  respondent  $229  and  costs.  Re- 
spondent i.s  lessee  of  a  floor  beneath  the  three  upper  floors 
rented  by  appellant  in  a  store  in  Montreal.  Some  time  be- 
tween tho  evening  hours  of  April  19th  and  the  morning 
hours  of  April  20tb,  1906,  water  came  through  the  ceilings 
of  appellant's  premises  and  damaged  respondent's  stock  to 
the  extent  of  $229.  The  appellant  pleaded  that  he  occupied 
the  middle  one  only  of  the  three  flats  for  himself;  sublet  the 
^  one  immediately  over  respondent's  premises  to  one  Gray, 
and  the  topmost  flat  to  one  Stein.  That  all  the  parties 
are  supplied  by  the  same  service  pipe.  There  were  con- 
tracts between  respondent  and  each  of  said  upper  tenants 
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that  they  would  be  responsible  for  water  escaping  from  their 
taps  and  causing  respondent  damages.  The  water  in  ques- 
tion was  proved  to  have  come  from  Stein's  premises.  How- 
ever, previous  to  the  damage,  appellant  wrote  the  follow- 
ing note  to  respondent:  "  Please  do  not  turn  the  water  off 
excepting  on  Saturday  afternoon  and  Sunday,  and  oblige, 
E.  H.  Thurston/'  The  Court  below  held  that,  under  the 
oral  testimony  adduced,  together  with  above  writing,  appel- 
lant engaged  himself  as  warrantor  for  any  damages  that 
might  be  caused  to  respondent's  premises  from  water  com- 
ing from  Stein's  place  of  business  and  condemned  him  as 
aforesaid. 

BossE,  J.: — It  is  not  necessary  to  recite  all  the  par- 
ticulars of  the  case.  It  is  only  necessary  to  say  that  the 
relationship  of  the  parties  is  not  governed  by  the  articles 
referring  to  lessors  and  lessees,  since  the  action  was  not 
taJcen  ex  contractu,  but  that  article  1053  C.C.,  the  general 
rule  for  actions  ex  delicto,  such  as  the  present  one  was,  is 
our  guide  to  a  solution  of  the  case.  In  the  present  u'ase, 
appellant  was  not  respondent's  lessor;  and  even  if  he  had 
been,  he  would  not  have  been  liable  for  the  act  of  Stein, 
his  tenant.  We  have  frequently  decided  the  point  tftat  a 
tenant  is  not  under  the  control  of  his  landlord  within  the 
meaning  of  C.  C.  1054  so  as  to  make  the  landlord  respon- 
sible for  the  negligence  of  the  tenant  in  the  use  of  the 
premises  leased.  We  are  of  opinion,  therefore,  that  appel- 
lant was  not  liable  for  the  acts  of  Stein.  On  the  question 
of  responsibility  of  Thurston  as  contained  in  the  note  writ- 
ten to  respondent,  we  cannot  admit  that  verbal  testimony 
should  have  been  allowed  to  supplement  such  an  inchoate 
document.  It  did  not  in  itself  constitute  a  commencement 
of  proof  in  writing  and  there  is  no  admission  on  the  part 
of  appellant  to  make  up  for  the  absence  of  such  commence- 
ment of  proof.  The  evidence  of  the  parties  is  most  contra- 
dictory, but  we  think  that  it  is  sufficiently  established  the 
water  came  from  Stein's  premises,  for  whom  appellant  was 
in  no  way  responsible.  We  are  unanimously  of  opinion  to 
maintain  the  appeal  with  costs  and  reverse  the  judgmenl 
of  the  Stiperior  Court. 
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SCHOOL  COMMISSIONERS  OF  LA  MINEBVE  v.  LE- 

TOURNEAU. 

Coram,  Taschereau,  C.J.,  Bosse^  Blanchet,  La- 
VERGNE  and  Cross,  JJ. 

Fahe  Arrest — Damages — Arrest  for  Indictable  Offence — Re- 
lease an  Obtaining  Settlement — Duress — Obtaining  Money 
under  False  Pretences — School  Moneys, 

This  is  an  appeal  from  the  judgment  of  the  Superior 
Court,  Ottawa,  Rochon,  J.,  rendered  the  25th  April,  1906, 
condemning  present  appellants  to  pay  plaintiff,  now  respond- 
ent, $275  and  the  costs.  In  1903,  the  appellants  instructed 
their  secretary-treasurer  to  write  to  the  Committee  of  Public 
Instruction  for  the  annual  contribution  of  $25  allowed  to 
poor  municipalities  for  school  purposes.  This  was  done  on 
the  9th  July.  On  the  15th  July  they  received  an  answer 
stating  that  the  money  in  question  had  been  forwarded  on 
receipt  of  a  request  to  that  effect  dated  9th  April,  1903, 
signed  by  Mr.  Letourneau,  your  secretary-treasurer  at  the 
time.  The  Mr.  Letourneau  referred  to  is  the  present  re- 
spondent, but  he  was  never  secretary-treasurer  of  the  appel- 
lants. The  commissioners  hastened  to  inform  the  commit- 
tee of  the  error  and  they  received  an  answer  to  their  last 
letter  on  the  30th  July.  In  this  answer,  which  was  a  copy 
of  a  letter  sent  to  respondent,  it  was  explained  how  re- 
spondent had  written  in  April,  1903,  to  get  the  $25  in  ques- 
tion and  had  put  after  his  name  the  letters  "  Sec.-Treas." 
It  was  on  the  faith  of  the  assumption  of  such  office  that  the 
money  was  sent  to  Letourneau  by  the  department.  The  ap- 
pellants asked  respondent  to  refund  them  the  money.  He 
refused,  and  in  September,  1903,  a  civil  action  Vas  taken 
against  him  to  recover  the  amount.  Respondent  engaged 
»n  lawyer  and  was  preparing  in  bad  faith  to  put  up  a  fight. 
Seeing  this  and  knowing  that  the  courts  sit  at  but  rare 
intervals,  the  commissioners,  acting  on  the  advice  of  their 
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Jawyers,  issued  a  warrant  for  the  arrest  of  respondent,  who 
was  taken  into  custody  on  the  12th  October.  He  was  ar- 
rested about  half-way  between  Labelie  and  La  Minerve,  by 
four  police  oflBcers,  taken  to  a  hotel  at  Labelie,  where,  after 
a  prolonged  conversation  with  a  representative  of  the  appel- 
lants, an  agreement  in  writing  was  entered  into  whereby  for 
the  sum  of  $125,  of  which  $35  was  in  cai?h,  and  a  $90  note 
at  3  months,  respondent  was  allowed  to  go  free.  The  $125 
was  composed  of  the  money  received  from  the  Committee 
of  Public  Instruction  and  for  the  expenses  incurred  by  the 
swearing  out  of  the  warrant  and  the  arrest-  of  the  respond- 
ent. The  respondent,  by  his  action,  claimed  $875  for  dam- 
ages for  false  arrest  and  that  the  document  signed  by  him 
on  the  night  of  his  arrest  lie  declared  illegal,  null  and  void, 
and  that  the  $125  paid  out  by  him  be  reimbursed  to  him, 
with  costs.  In  support  of  his  action,  respondent  alleged  dur- 
ess, fraud,  violence  and  fear  as  the  reasons  why  he  signed 
the  agreement  in  question.  Appellants  pleaded  reasonable 
and  probable  cause.  The  Court  below  rejected  the  plea,  and 
gave  respondent  damages  to  the  amount  first  above  men- 
tioned, because  respondent  was,  to  the  knowledge  of  appel- 
lants, secretary-treasurer  of  the  defendant  school  commis- 
sioners of  La  Minerve  and  it  was  in  that  quality  he  signed 
liimself  "  Sec.-Treas.^'  to  the  letter  asking  for  the  $25,  as 
he  had  a  right  to  do,  and  that  nothing  in  such  signature 
indicated  that  he  was  "  Sec.-Treas.  of  the  School  Commis- 
sioners of  the  township  of  La  Minerve,"  v/hich  he  was  not, 
and,  consequently,  he  had  not  obtained  the  $25  under  false 
pretences  and  there  was  no  crime;  it  also  considerea  the 
circumstances  surrounding  respondent's  arrest  imjustifiable 
and  that  the  agreement  had  been  forced  from  him  by  dur- 
ess, fraud,  violence,  fear  and  error. 

Taschereau,  C.J.  (dissenting): — I  am  of  opinion  *h^t 
the  settlement  eflfected  between  Forget  and  respondent  was 
a  valid  settlement  and  was  obtained  without  fraud,  duress, 
violence  or  fear.  There  could  be  no  false  representation  as 
to  the  amoimt  of  the  costs,  since  both  parties  were  equally 
ignorant  of  the  tariff  and  the  amount  allowed  for  costs  was, 
with  the  knowledge  of  both  parties,  only  approximately  cor- 
nxt.  Is  a  man,  who  owes  money  illej:ally  oi)tained  by  him 
nnd  who  is  under  arrest  for  the  theft  of  the  same,  under 
the  influence   of  fear  or  force  or  fraud   when   his  release 
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is  made  conditional  to  the  payment  of  the  amount  claimed? 
I  do  not  think  bo;  the  money  must  be  paid  over  under  cir- 
cumstances leaving  no  doubt  as  to  the  serious  intentions  of 
the  claimant  when  such  a  reason  is  advanced.  As  effected 
in  the  pres^it  case,  the  settlement  was  perfectly  legal  and 
binding  on  the  parties.  Again^  if  he  was  innocent  of  any 
wrong-doing,  respondent  adopted  strange  tactics  in  refus- 
ing to  pay  up  the  money  he  was  accused  of  having  appro- 
priated. He  says  he  acted  on  the  advice  of  hia  lawyer.  Well, 
this  would  be  a  good  defence  if  I  was  satisfied  that  his  lawyer 
T^as  in  full  possession  of  all  the  facts  of  the  case.  If  he 
were  not,  advice  of  counsel  isi  no  excuae.  In  the  circum- 
stances surrounding  the  arrest,  I  am  of  opinion  that  the 
judgment  appealed  from  should  be  reversed.  I  think  the 
damages  allowed  are  excessive  and  not  justified  by  the  proof 
of  record.  For  these  reasons,  I  would  maintain  the  appeal 
with  costs, 

Lavergne,  J. : — I  am  of  the  same  opinion  as  the  learned 
Chief  Justice  for  the  reasons  he  has  stated. 

Blanchet,  J.: — The  majority  of  this  Court  is  of  (?pin- 
ion  to  confirm  the  judgment  and  dismiss  the  appeal  with 
costs.  On  the  very  face  of  the  letter  he  sent  to  the  Com- 
mittee of  Public  Instruction  the  respondent  did  not  repre- 
sent himself  to  be  the  secretary-treasurer  of  the  appellants. 
There  was,  therefore,  absolutely  no  false  pretences  on  his 
part  and  no  leading  into  error.  Consequently,  there  was 
an  absence  of  reasonable  and  probable  cause  that  would 
have  justified  the  appellants  in  their  proceedings  against 
respondent  in  having  him  arrested.  The  respondent  was  a 
man  of  some  importance  in  his  locality;  he  had  been  mayor 
and  had  held  other  offices.  He  was  held  in  respect  arid  the 
(Jovernment  itself  thought  nothing  was  wrong  until  in- 
formed of  the  suspicions  of  the  appellants  months  after  the 
money  had  been  received.  Even  when  the  warrant  was 
taken  out  it  was  not  executed  and  respondent  was  finally 
arrested  as  he  was  driving  along  a  country  road  alone  by 
four  men.  He  was  told  he  would  be  taken  to  the  jail  in 
Hull  unless  he  settled  and  he  finally  consented.  The  appel- 
lants^ representative  tried  to  force  him  to  pay  $300,  but 
after  discussing"  the  matter  until  nine  o^cIock  in  the  evening, 
the  parties  agreed  to  settle  for  $125.    The  respondent  argues- 
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strongly^  and  I  think  with  good  reason,  that  there  was  no 
consideration  received  by  him  for  the  $100^  and  as  it  partly 
represented  law  stamps  and  fees  due  the  Goyemment  that 
the  appellants  were  not  authorized  to  receiye  payment  of 
same  for  the  Crown.  For  these  reasons,  we  confirm  the 
judgment  and  dismiss  the  appeal,  with  cost&. 
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BASTIEN  V.  THE  MONTREAL  LIGHT,  HEAT  & 

POWER  CO. 

Coram,    Bosse^    Blanchet^    Trenholme.    Cross,    and 
Paradis,   ad  hoc,  JJ. 

Negligence  —  Oas  Company  —  Slot  Meter  —  Explosion  — 

Damages. 

Appeal  from  the  judgment  of  the  Superior  Court,  Mont- 
leal,  IiAVERGNE.  J.,  rendered  the  29th  day  of  May,  1905, 
dismissing  appellant^s  action  with  costs.  The  action  wa» 
taken  for  $436  damages  caused  by  a  gas  explosion.  The 
respondent  company  connected  its  gas  main  in  the  street 
with  a  slot  meter  in  appellant^s  premises,  but  did  not  con- 
nect it  with  the  interior  piping  in  the  house.  In  the  even- 
ing appellant's  son  opened  the  stop  cock,  put  a  piece  of 
money  in  the  meter  and  the  gas  escaped  into  the  house  and 
took  fire  from  a  lighted  match  the  boy  held,  and  thef e  was 
an  explosion,  resulting  in  injuries  of  a  somewhat  serious 
nature  to  the  boy.  Is  the  company  responsible  for  the  ac- 
cident? Appellant  answers  afiirmatively,  because  by  the 
contract  signed  between  the  parties  it  was  bound  to  make 
the  connection;  that  it  was  always  done,  and  that,  in  any 
event,  it  was  negligence  on  its  part  to  leave  the  pipe  in 
the  condition  in  which  it  was.  The  company  pleaded  the 
contract. 
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Paradis,  J.  ad  hoc,: — Given  the  above  facts,  we  are 
called  upon  to  interpret  the  following  clauses  of  a  contract 
•and  of  the  by-laws  of  the  company,  which  are  a  part  of 
the  contract: 

"  The  company  is  hereby  authorized  to  cause  the  neces- 
sary connections  to  be  made  and  cause  to  be  supplied  for 
use  on  the  premises.     .     .     . 

"The  company  is  hereby  authorized  to  place  meters  of 
such  capacity  as  it  considers  proper  and  such  other  appara- 
tus as  may  be  necessary  in  the  consumer's  premises  at  the 
proper  location  as  determined  by  the  company." 

And  the  by-laws  referred  to  are: 

"  1.  Service  pipes  will  be  laid  by  the  company  from  the 
main  to  the  inside  face  of  the  wall  of  building.  .  .  The 
consumer  hereby  undertakes  to  cause  a  suitable  brass  stop- 
cock to  be  screwed  on  to  the  end  of  the  street  service  pipe. 

"2.  The  junction  or  connection  with  the  street  service 
pipe  of  this  company;  the  laying  and  fixing  of  the  pipes, 
fittings,  tubings  and  stopcocks  beyond  the  said  service  pipe 
may  be  executed  by  any  competent  gasfitter.  .  .  The  pip- 
ing, tubing,  etc.,  referred  to  above  will  be  done  at^  the  ex- 
clusive cost  and  risk  of  the  consumer,  and  the  company  shall 
^  not  be  held  responsible  for  the  result  of  any  defects  in  said 
anaterial  or  workmanship  or  for  accidents  of  any  kind  that 
may  take  place  in  connection  therewith.     .     .     . 

"  4.  .  .  .  The  company  will  be  held  harmless  and  free 
from  responsibility  in  all  cases  of  accidents  from  explosions 
or  otherwise  arising  from  any  defect  in  the  pipes,  Jubings, 
fittings,  stopcocks  or  matters  beyond  the  end  of  their  ser- 
vice pipe  in  the  wall  of  the  building  and  at  which  point 
it  is  agreed  that  the  responsibility  of  the  company  shall 
terminate.'' 

This  appears  clear  to  us.  It  is  not  established  that  the 
company  made  connections  with  the  interior  piping  of  houses. 
It  was  frequently  done,  but  simply  to  aid  the  tenants  to 
have  the  gas  at  once,  when  the  piping  was  completed.  In 
the  present  case,  the  plumbers  were  still  at  work  in  the 
house  on  the  gasoliers.  There  was  no  negligence  on  the 
part  of  the  company  in  leaving  the  meter  in  the  condition  it 
did.  We  are  unanimous  in  dismissing  the  appeal  with  costs 
and  in  confirming  the  judgment  of  the  Superior  Court. 
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TOWN  OF  ST.  JOHNS  v.  MALLEUS. 
MALLEUB  V.  TOWN  OF  ST.  JOHNS. 

Coram,  Taschereau,  C.J.,  Bosse.  Blanchet.  La- 
vergne  and  Cross,  JJ. 

Municipal  law — Water  Works — Evidence  —  Statutory  Rights 

— Revocation, 

Cross-appeals  from  judgment  of  the  Superior  Court,  Iber- 
ville, Paradis,  J.,  rendered  the  29th  June,  1907,  maintaining 
the  partia;!  inseriptions-in-law  of  each  of  the  respondents. 
The  municipality  sued  to  deprive  the  other  appellant  of  her 
right  to  operate  the  water  works  system  of  the  town  because 
^he  had  violated  the  obligations  entered  into  by  her  and 
her  auteurs,  and  details  are  given  in  the  action  of  the  acts 
which  appellant  claims  justify  the  action.  The  respondent 
pleaded  the  acts  in  question  could  not  deprive  her  of  her 
right  to  supply  water,  since  there  was  nothing  in  the  statute 
incorporating  the  water  works  company  in  1872  to  that  effect, 
but  resulted  from  special  agreements  between  the  parties 
since  the  date  of  the  statute.  The  view  the  Court  below 
sustained.  The  ^ame  facts  are  practically  in  question  in 
the  other  appeal. 

Taschereau,  C.J. : — It  is  clear  that  to  involve  the  de- 
privation of  the  benefits  accruing  from  her  contract  with 
the  town,  Madame  Roy  must  do  something  which  violates 
the  conditions  stated  in  the  statute  incorporating  the  water 
company  as  being  a  ground  for  revocation.  This  proof  is 
wanting  in  the  present  cases.  The  violations  complained 
of  were  simply  of  the  agreements  entered  into  between  the 
parties  subsequent  to  the  said  statute  and  do  not  mean 
revocation  of  the  statute.  We  dismiss  the  appeals  and  con- 
firm the  judgment  unanimously,  with  costs. 

Bosse,  J.: — The  rights  acquired  under  a  statute  can 
only  be  revoked  for  the  reasons  stated  in  the  statute  as  being 
grounds  for  revocation  and  not  for  the  violation  of  rights 
acquired  by  the  parties  by  subsequent  agreements  subsidiary 
and  accessory  to  the  statute. 
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VALOIS  V.  MARCEAU. 

Coram,    Bosse,    Blanchet,     Trenholme^     Laverone, 
and  Cross,  JJ. 

Landlord  and  Tenant — Lease — Construction — Resiliation  — 
Unauthorized  Alteration  of  Premises — Arts.  1624,  1626 
C.  C, 

An  appeal  from  the  judgment  of  the  Court  of  Beview, 
3l8t  December,  1906  (Pagnuelo,  J.,  diss.),  which  reversed 
the  judgment  of  the  Superior  Court,  Montreal,  17th  April, 
1906,  Curran,  J.,  and  dismissed  plaintiff's  action,  with  costs. 
The  Superior  Court  had  resiliated  the  lease  between  the  par- 
ties because  of  breach  of  its  conditions  by  defendant,  and 
had  ordered  the  defendant  to  quit  the  leased  premises  within 
16  days  and  pay  the  costs.  This  was  an  ac^on  by  a  lessor 
against  her  lessee^  asking  that  the  latter  may  be  ordered 
to  remove  certain  machinery  placed  in  the  leased  premises, 
and  re-establish  them  in  the  condition  they  were  before 
Buch  machinery  was  placed  therein,  and  praying  that  in 
default  of  this  being  done  within  a  delay  to  be  fixed,  the 
lease  be  cancelled  and  defendant  be  ordered  to  leave  the 
premises  and  pay  $250  damages  as  representing  three 
months'  rent.  The  lease  was  made  on  the  25th  of  April, 
1901,  in  notarial  form.  The  defendant  is  described  as  a 
marchand  de'epiceries,  and  he  obliges  himself  to  make  con- 
stant use  of  the  leased  premises,  *^comme  magasin.''  The. 
plaintiff  complains  that  against  her  wishes  the  defendfant 
tiff  complains  that  against  her  wishes  the  defendant 
about  three  weeks  before  the  institution  of  this  action, 
installed  in  the  leased  premises  a  rotissoire  and  its 
accessories,  including  an  electric  motor  to  operate  it, 
and  certain  shafting,  pulleys,  water  and  gas  pipes,  etc.,  and 
that  the  installation  necessitated  the  cutting  of  certain  hole.^ 
in  the  two  roofs  of  the  premises  at  different  places.  Plain- 
tiff also  alleges  that  she  received  a  notice  from  the  contrac- 
tors that  they  would  no  longer  be  responsible  for  the  build- 
ing on  account  of  those  changes;  that  they  are  of  a  nature, 
to  add  considerably  to  the  risk  of  fire,  and  to  produce  an 
excessive  heat,  and  also  vibration  which  may  cause  the  build- 
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iiig  to  crack,  and  expose  it  to  damage  (degradation) :  ttiat 
the  defendant  had  occupied  the  premises  from  the  Ist  May^ 
1901,  and  had  never  used  such  machinery  before.  The  de- 
fendant admits  putting  jn  the  rotissoire  and  the  electric 
motor  to  operate  it,  but  alleges  that  the  rotissoire  was  an 
accessory  to  his  trade,  and  the  electric  power  was  necessary 
to  run  it;  that  he  has  not  changed  the  destination  of  the 
premises,  nor  added  to  the  risks  of  the  Building;  that  he  took 
all  necessary  precautions  not  to  cause  any  damage;  that 
plaintiff  has  no  serious  grievance,  and  even  if  this  installa- 
tion constituted  a  change,  which  he  does  not  admit,  the 
plaintiff  has  no  right  of  action  at  present. 

The  first  Court,  after  referring  to  the  clauses  of  the 
lease,  finds  that  the  defendant  used  the  premises  as  a  mar- 
chand  d'epiceries  for  several  years,  without  making  the 
changes  complained  of;  and  then,  without  the  consent  of 
plaintiff,  introduced  this  coffee  roasfing  machine,  and  in 
order  to  operate  it  opened  the  roof  in  two  different  places 
to  allow  the  pipes  to  pass,  and  changed  a  part  of  this 
magasin  d'epiceries  into  a  place  for  roasting  coffee;  and  the 
Court  holds  that  these  changes  had  the  effect,  not  only  to 
change  the  destination  of  a  part  of  the  premises,  but  also 
to  cause  an  increase  in  the  cost  of  the  insurance,  and  further 
that  plaintiff  had  proved  that  defendant  had  failed  to  jKJr- 
form  his  obligations  under  the  lease.  The  Court,  of  Review 
reversed  this  decision.  It  finds  a  coffee  roaster  a  necessary 
and  reasonable  accessory  to  the  business  of  a  dealer  in  coffee. 
As  to  the  increases  of  premium,  defendant  paid  that.  The 
.machinery  installed  weighed  about  3,500  pounds,  and  is 
all  in  one  room,  the  floors  of  which  are  able  to  carry  15,000 
pounds.  The  hole  cut  in  the  room  is  about  25  inches  in  dia- 
meter, and  can  l>e  repaired  at  an  outlay  of  from  $15  to  $25. 
The  vibration  from  the  niachinerv  is  not  porcoptible  twenty 
feet  away.  The  use  of  electricity  is  preferred  by  the  in- 
surance company  to  the  use  of  steam.  Finally,  the  Court 
of  Review  was  of  opinion  that  defendant  should  not  be  de- 
barred from  using  the  improvements  in  coffee  roasting  ma- 
chines, providing  that  its  use  was  not  going  to  injure  the 
building,  and  that  the  work  done  could  be  taken  away  at  tlie 
expiration  of  the  lease,  and  the  premises  left  in  the  same 
conditions  as  they  were  before  the  work  was  done.  Appel- 
lant argues  that  the  fire  risk  is  increased ;  that  the  premises 
were  leased  for  a  store,  not  for  a  factory  using  machinery; 
that  the  machinery  hurt  the  building,  and  that  the  clause 
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forbidding  changes  in  the  leased  premises  is  absolute  (art. 
1014,  C.  C). 

Lavergne,  J.  (dissenting) : — The  four  grounds  of  com- 
plaint of  appellant  are  (1)  overloading  of  the  building;  (2) 
excessive  vibration;  (3)  increased  insurance  rates;  (4)  spoilt 
roof.  On  the  first  point,  the  roaster  weighs  3,500,  while  ap- 
pellant's own  expert  witnesses  establish  that  the  capacity  of 
the  floor  is  15,000.  On  the  next  point,  excessive  vibration, 
it  is  insignificant  and  barely  perceptible  20  feet  away  from 
the  machine.  There  can  be  no  deterioration  of  the  building 
from  this  cause  when  we  remember  that  there  is  an  elevator 
in  the  building,  run  by  electricity  and  causing  infinitely 
more  vibration  than  the  roaster.  Electric  power  was  al- 
ready in  the  building  and  was  not  introduced  for  the  first 
time  by  respondent.  The  machine  in  dispute  is  but  a  two- 
horse  power  one  and  is  not  very  formidable.  Coming  to  the 
question  of  increased  insurance  rates,  the  expert  witnesses 
admit  the  increase  has  been  very  little  and  on  referring  to 
the  lease  it  will  be  found  that  the  insurance  premiums  must 
be  paid  by  the  tenant;  consequently,  appellant. has  suffered 
no  damage  under  this  head,  no  greater  danger  from  fire  has 
been  incurred  by  installing  the  electric  motor  to  operate  the 
roaster.  The  only  serious  question^  in  my  opinion,  is  the 
opening  made  in  the  roof,  but,  even  then,  the  cost  of  repair- 
ing the  roof  (which  was  effected  by  respondent  during  the 
hearing  of  the  case  in  the  Superior  Court)  amounted  to  only 
$25.  The  heat  arising  from  the  operation  of  the  machine 
and  which  appellant  claims  materially  increased  the  danger 
of  fire  taking  between  the  inner  and  outer  roof,  was  not  as 
great  as  normal  temperature  in  the  room  where  the  ma- 
chine was.  The  premises  were  let  to  be  used  as  a  wholesale 
grocery  establishment,  and  what  lessee  has  done  is  not  a 
change  in  the  premises  within  the  meaning  of  the  prohibi- 
tive clause  in  the  lease.'  There  has  been  no  change  in  the 
premises;  there  have  been  additigns  made,  and  that  is  all. 
In  my  opinion,  changes  such  as  made  in  the  premises  here, 
and,  I  would  go  so  far  as  to  say  even  more  considerable 
changes,  are  not  to  be  construed  as  prohibited  under  a  rea- 
sonable interpretation  of  the  clause  in  question.  It  will 
be  conceded  that  a  tenant  can  put  up  shelves  or  remove  a 
door  without  contravening  such  a  prohibitive  clause,  and  I 
consider  the  present  case  can  be  readily  assimilated  to  the 
same    interpretation.     Prohibitive    clauses    are    found    in- 
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serted  in  leases  about  which  no  mention  is  made  between 
the  parties  to  the  lease  previous  to  signing  it,  and  to  interpret 
these  clauses  in  tlie  absolute  way  the  appellant  now  asks  us 
to  do,  would,  in  my  opinion,  be  unreasonable.  The  changes 
'were  trivial  in  the  leased  premises;  appellant  suffered  prac- 
tically no  damages  and  I  would  maintain  the  judgment  of 
the  Court  of  Be  view  and  dismiss  the  appeal.  I  am  alone  of 
this  opinion. 

BossE,  J.: — The  majority  of  this  Court  is  of  opinion 
that  the  present  appeal  must  be  maintained  and  the  judg- 
ment of  the  Superior  Court  restored.  The  question  to  be 
decided  here  is,  did  the  respondent,  by  installing  an  electric 
roasting  machine  in  the  leased  premises,  contravene  the  pro- 
hibitive clause  of  his  lease,  and  did  the  changes  made  in  the 
leased  premises  justify  appellant^s  action  to  rescind  the 
lease?  And,  as  a  corollary,  what  changes  can  be  made  in 
leased  premises  when  there  is  a  clause  in  the  lease  prohibit- 
ing them?  Generally  speaking,  the  tenant  can  effect 
changes  in  the  leased  premises  to  end  immediate  damage 
and  to  obviate  future  damage;  that  is,  to  preserve  the  prop- 
erty. Articles  1624  and  1626,  C.  C,  govern  this  case. 
Under  the  lease  between  the  parties,  any  change  in  the 
leased  premises  was  forbidden  without  the  consent  of  the 
appellant.  The  insurance  premium  on  the  building  has 
been  increased,  and  under  the  terms  of  the  lease  itself  the 
respondent  has  no  right  to  unload  the  extra  risk  of  fire 
upon  appellant.  A  fire  would  mean  loss  of  rent  to  appellant, 
and  solely  due  to  the  greater  danger  caused  by  the  machine 
in  question.  The  machine  is  the  first  of  its  kind  to  be  im- 
ported into  Canada,  and  it  is  essentially  another  reason  why 
fire  might  originate  in  the  leased  premises.  Kespondent 
has  occupied  the  same  premises  for  five  years  without  using 
a  roaster  of  the  kind  he  has  installed,  and  it  cannot  conse- 
quently be  argued  that  it  is  necessary  to  him  for  the  pur- 
poses of  his  business.  The  store  becomes  a  factory;  the 
low  rental  was  the  consideration  for  the  stipulation  that  no 
changes  would  be  made  in  the  premises.  The  clause  in  the 
lease  is  absolutely  prohibitive,  and  it  must  be  so  interpreted. 
There  have  been  no  changes  made  by  respondent  of  a 
nature  to  prejudice  appellant's  interests.  The  moment  ap- 
pellants rights  are  infringed,  respondent  is  responsible 
towards  appellant.     I  do  not  refer  to  the  changing  of  a 
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door  or  other  similar  minor  changes.  The  lease  is  the  law 
between  the  parties,  and  it  must  be  interpreted  fairly  and 
rigorously.  The  clause  "the  lessee  will  not  make  any 
changes  in  or  alter  in  any  way  the  leased  premises  without 
the  written  consent  of  the  lessor/*  shews  that  the  respond- 
ent has  exceeded  his  rights;  be  has  deteriorated  the  building 
and  caused  appellant  damages.  The  Court  of  Beview  was 
in  error  on  certain  questions  of  fact,  especially  that  the 
roaster  is  necessary  for  the  purposes  of  respondent's  busi- 
ness. It  is  not  so,  as  I  have  already  said.  The  only  ques- 
tion to  be  answered  is  were  the  interests  and  rights  of 
appellant  infringed  upon,  and  not  the  relative  insignificance 
of  the  real  damages.  The  majority  of  this  court  maintains 
the  appeal,  with  costs,  reverses  the  judgment  of  the  Court 
of  Review,  and  restores  the  judgment  of  the  Superior  Court. 


NEW  BETTNSWICK 

Full  Court.  November  22^nd,  1907. 

KENEN  v.  HILL. 

Solicitor  and  Client — Negligence — Conduct  of  Cause — False 
Arrest  Crowing  out  of  Negligence  in  Issuing  Process — 
Judgment  against  Client  —  Suit  by  Client  to  be  Re- 
couped  by  Solicitor, 

Action  against  an  attorney  of  this  Court  for  negligence, 
Ac,  in  the  conduct  of  a  suit  tried  at  the  Charlotte 
October  circuit,  before  Mr.  Justice  Landry  and  a  jury: 
Verdict  for  defendant.  Motion  for  a  new  trial  was  argued 
on  the  8th  of  November  instant  before  Tuck,  C.J.,  Haning- 
ton,  Landry,  Barker,  McLeod  and  Gregory,  J.P. 

M.  MacMonagle,  K.C.,  and  A.  0.  Earle,  K.C.,  for  plain- 
tiff. 

H.  F.  McLeod,  for  defendant. 

Landry,  J. : — The  defendant,  an  attorney  of  this  Court, 
is  '3ued  for  negligence  and  want  of  skill  in  the  conduct  of 
a  suit  on  behalf  of  the  plaintiff  against  one  Lewis.  The 
negligence  specifically  alleged  in  the  declaration  is  having 
caused  the  arrest  of  one  Lewis  on  a  capias  issued  without 
a  sufficient  affidavit  of  the  debt.     The  facts  briefly  stated 
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are: — The  defendant,  an  attorney,  undertook  to  collect  for 
the  plaintiff  a  note  against  one  Lewis.  It  was  understood 
between  the  plaintiff  and  the  defendant,  and  at  the  instance 
of  the  plaintiff,  that  Lewis  should  be  arrested  by  a  process 
out  of  the  parish  of  McAdam  Civil  Court.  An  affidavit 
was  prepared  by  the  defendant  as  the  attorney  of  the 
plaintiff  for  the  plaintiff  to  swear  to.  There  is  a  conflict 
of  testimony  as  to  what  took  place  as  to  swearing  to  this 
affidavit.  Such  as  it  was,  it  was  used  and  Lewis  was  ar- 
rested on  a  capias.  After  the  arrest  the  attorney  (the 
defendant  in  the  present  case)  ordered  the  suit  to  be  with- 
drawn, and  swore  he  had  done  so  because  he  had  discovered 
that  the  constable  affecting  the  arrest  was  not  a  constable 
authorized  to  act  in  the  county  where  the  arrest  was  made. 
Lewis,  the  man  arrested,  brought  an  action  for  false  arrest 
against  the  plaintiff  in  this  case,  and  recovered  $226.47. 
This  suit  is  brought  to  recover  from  the  defendant  the 
amount  of  this  verdict  and  such  expenses  as  the  plaintiff 
was  put  to  in  the  suit  which  was  withdrawn. 

The  defects  coitiplained  of  in  the  affidavit  were  that  it 
was  not  signed  by  the  deponent,  and  that  it  had  not  been 
sworn  to.  On  its  face  the  affidavit  was  in  the  usual  form; 
was  not  signed  by  the  deponent,  but  contained  the  certifi- 
cate of  its  having  been  sworn  to.  I  charged  the  jury  that 
the'  fact  of  the  affidavit  not  being  signed  by  the  deponent 
made  it  defective.  I  had  doubts  as  to  the  correctness  of 
that  charge,  but  felt  that  toe  error,  if  error  it  was,  could 
be  remedied  by  the  court  without  sending  the  case  back  to 
trial,  should  a  verdict  be  given  for  the  plaintiff  on  that 
ground.  I  now  incline  more  to  the  belief  that  the  affidavit 
was  good  notwithstanding  the  absence  of  the  deponent's 
signature,  though  it  is  not  necessary  to  decide  that  to  up- 
hold this  verdict  for  the  defendant.  There  was  conflict  of 
•testimony  as  to  whetner  the  plaintiff  or  defendant  had 
assumed  the  responsibility  of  having  Lewis  arrested.  The 
jury  in  effect  found  that  the  plaintiff  had  assumed  that 
responsibility  and  not  the  defendant. 

While  the  evidence  was  not  very  clear  as  to  one  ground, 
yet  on  the  trial  two  grounds  seemed  to  be  insisted  on  by  the 
plaintiff  as  making  the  arrest  of  Lewis  illegal,  viz.,  the 
defective  affidavit,  and  the  arrest  bv  an  unauthorized  con- 
stable;  though  for  the  purposes  of  the  trial  now  in  hand 
the  defective  affidavit  only  was  given  in  evidence  and  relied 
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on.  The  plainti£f,  while  putting  in  evidence  the' judgment 
against  him  for  the  $226.47  for  the  false  arrest  of  Lewis, 
gave  no  evidence  to  shew  the  grounds  on  which  at  the  trial 
it  was  found  the  arrest  was  illegal.  The  defendant  gave 
some  evidence  that  at  the  trial  at  which  the  judgment  for 
$226.47  was  obtained,  the  alleged  illegality  of  the  affidavit 
in  this  case  relied  on  was  not  proven,  and  was  not  the 
ground  for  the  false  arrest  for  which  damages  were  awarded 
against  the  present  plaintiff.  The  defendant  gave  evidence 
to  the  effect  that  he  advised  his  client  not  to  have  Lewis 
arrested,  and  instructed  him  correctly  as  to  what  was  re- 
quired of  him  to  make  the  arrest  legal  in  case  he  insisted. 
The  jury  found  that  there  had  not  been  due  and  proper  care, 
skill  and  diligence  in  the  instituting  and  conducting  the 
proceedings  taken  to  collect  the  note  against  Lewis;  but 
found  also  that  such  want  of  due  and  proper  care,  &e.,  was 
not  through  the  act  of  the  defendant.  I  believe  there  was 
evidence  to  support  such  a  finding;  and  the  defendant, 
under  that  finding,  not  being  guilty  of  negligence,  the  ver- 
dict should  not  be  disturbed. 

Tuck,  C.J.,  Kanixgton,  McLeod  and  Gregory,  JJ., 
concurred. 

Barker,  J.: — ^I  agree  in  the  result  announced  by  my 
brother  Landry.  There  are,  however,  two  or  three  observa- 
tions as  to  the  suflSciency  of  the  affidavit  •to  which,  without 
further  consideration,  I  should  prefer  not  committing  my- 
self. 


NEW  BSTTNSWICK. 
Full  Court.  •  November  22nd,  1907. 

PATCHELL  V.  COLONIAL  INVESTMENT  &  LOAN  CO. 

Mortgage — Suit  for  Redemption — Account — Balance  Found 
Due — Non-payment  of  Balance  —  Dismi^ai  of  Bill  to 
Redeem — Effect  of  Dismissal — Foreclosure. 

Appeal  from  the  Supreme  Court  in  Equity  argued  on 
20th  iust.,  before  Haxington,  Landry,  Barker.  McTjEOD 
and  Ghegory,  J  J. 

F.  R.  Taylor,  for  appellant  (plaintiif). 

W.  W.  Allen,  K.C.,  for  respondent  (defendant). 
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The  judgment  of  the  Court  (Hanington^  Landry,  Bar- 
ker, McLeod  and  Gregory,  JJ.),  was  delivered  by 

Barker,  J.: — This  is  an  appeal  from  the  judgment  of 
the  Equity  Court.  The  facts  are  briefly  these:  A  bill  was 
filed  for  the  redemption  of  a  mortgage  which  the  plaintiff 
claimed  she  had  paid  off.  The  usual  reference  was  made 
for  a  referee  to  take  the  account,  and  instead  of  finding 
that  the  mortgage  had  been  paid  it  was  found  that  quite 
a  large  amount  was  due.  The  usual  order  was  made  for 
the  payment  of  the  money  at  a  particular  time.  ^Hie 
money  was  not  paid,  and  the  plaintiff's  bill  was  then  dis- 
missed with  costs.  After  the  decree  had  been  enrolled 
and  registered,  an  application  was  made  to  me,  under  sec. 
141  of  ''The  Supreme  Court  in  Equity  Act"  (Con.  Stat. 
1903,  cap.  112),  for  a  writ  of  possession,  which  operates 
and  is  executed  in  the  same  way  as  an  ordinary  writ  of 
fieri  facias,  in  order  to  put  the  defendant  in  possession. 
I  granted  the  order,  and  this  is  an  appeal  from  my  decision 
in  that  respect. 

Section  141  provides  that  '*  Whenever  it  shall  be  made 
to  appear,  on  motion,  or  by  petition  to  the  Court  b>  affi- 
davit, or  by  the  certificate  of  the  registrar  of  deeds  for  the 
county  wherein  the  lands  lie,  that  a  memorial  of  any  de- 
cree of  absolute  or  unconditional  foreclosure  .  .  .  has 
been  duly  registered  or  received  for  registry  as  aforesaid, 
then  it  shall  be  lawful  '*  that  this  writ  under  those  circum^ 
stances  and  on  those  facts  may  issue.  There  is  no  doubt 
but  these  facts  did  appear,  and  the  only  question  is  whether 
the  section  is  broad  enough  to  cover  the  particular  case  un- 
der discussion.  The  argument  used  is  that  as  it  is  a  switu- 
tory  remedy  the  section  must  receive  a  very  strict  construc- 
tion, and  inasmuch  as  it  refers  to  decrees  of  absolute  fore- 
closure it  does  not  include  this  particular  case.  Although 
it  is  admitted  under  the  authorities  that  the  effect  in  law 
under  the  decree  pronounced  in  this  case  is  to  absolutely 
and  unconditionally  foreclose  the  parties,  and  the  effect 
is  the  same,  the  two  suits  are  different  in  form.  In  the 
case  of  the  Bishop  of  Winchester  v.  Paine,  11  Ves.  194,  the 
rule  is  laid  down  (at  page  199)  a^  follows: — "  Tt  is  estab- 
lished now  that  if  a  bill  filed  nv  a  mortgapror  is  dismisst-d, 
the  money  not  being  paid  at  the  time,  that  operates  as  a 
foreclosure,  and  is  equivalent  to  a  dcrroe  for  foroHosiiro," 
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The  section  to  which  I  have  referred  does  not- speak  of  a 
case  where  a  bill  has  been  filed  for  a  foreclosure,  but  to 
cases  where  there  has  been  a  diecree  of  absolute  and  un- 
conditional loreclosure.  The  authorities  hold  that  a  decree 
made  as  this  was,  though  not  in  suit  for  foreclosure,  oper- 
ates as  an  absolute  decree  of  foreclosure.  We  think  the 
construction  put  upon  the  statute  was  correct  and  the  order 
properly  issued:  that  in  point  of  fact  the  two  decrees  are 
alike  in  their  effect,  and  therefore  as  this  is  a  remedy  by 
way  of  execution,  to  put  a  party  in  possession  it  would  be 
too  narrow  a  construction  to  place  upon  the  Act  to  confine 
it  to  cases  where  the  suit  is  for  a  foreclosure.  The  app'»^l 
is  dismissed  with  costs. 


NEW  BBUHSWICK. 

Full  Court.  November  22nd,  ^'t^^7. 

HALLETT  v.  ALFEN. 

Practice — Order  Nisi  to  Quash  Or<l     on  Revi'^w  —Oneslion 

of  Law — Jurisdiction. 

0.  S.  Crockett,  for  defendant,  on  the  5  th  day  of  Novem- 
ber, instant,  moved  for  a  rule  nisi  to  rescind  an  order 
on  review  made  by  Mr.  Justice  Gregory  under  Con.  Stat. 
1903,  cap.  122,  affirming  a  judgment  for  the  plaintiff  in  a 
case  tried  in  the  city  of  Fredericton  Civil  Court.  Mr. 
Crockett  contended  that  notwithstanding  the  Judge  had  jurist 
diction  the  order  on  review  was  not  final  where  a  question 
of  law  is  involved  as  it  was  in  this  case;  and  cited  Rex  v. 
Forbes  ex  parte  Bramhall,  36'  N.  B.  R.  333.  Although  in 
that  case  the  order  was  made  by  a  Judge  of  the  County  Court, 
yet  the  jurisdiction  conferred  by  the  statute  on  County 
Court  Judges  is  oo-extensive  with  the  jurisdiction  given  to 
the  Judges  of  this  Court,  and  is  not  given  to  them  as  Judges 
of  that  Court. 

The  judgment  of  the  Court  (Tuck,  C.J.,  Hanington. 
Landry,  Barker,  McLeod  and  Gregory,  JJ.),  was  now 
delivered  by 
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Gregory^  J.: — This  was  a  motion  made  l)y  Mr.  Crockett 
on  the  first  day  of  the  term  for  an  order  nisi  to  quash  an 
o^der  that  1  had  made  in  September  last  on  his  applieation 
in  review.  The  qiiesUon,  however,  la  quite  settled  by 
Smith  V.  Kinnie,  30  N.  B.  H.  226,  where  Mr.  Blair  made  a 
similar  motion,  and  tlie  Court  promptly  decided  that  an 
order  should  not  be  made.  Sir  John  C.  Allen,  C.J.,  de- 
hvering  the  judgment  of  the  Court,  said :  '*  The  question 
in  this  case  is  whether,  where  a  matter  is  brought  before 
a  Judge  of  this  Court  on  reveiw  under  the  Consolidated 
Statutes,  cap.  60,  there  is  an  appeal  from  his  decision.  We 
think  there  is  no  appeal.  The  doif*isiou  of  a  Judge  in  such 
a  case  is  final,"  and  the  rule  was  refused.  Tiic  Court  will 
follow  that  precedent  and  roiuse  the  rule  nisi  moved  for  by 
Mr.  Crockett. 


NOVA  SCOTIA. 

supreme  court. 

Full  Court.  November  30tit,  1907. 

FLEMMING  v.  HAYES. 

Company    Law — Agreement    to    Sell    Stocl' — Acceptance    of 

Moneys  therevnder — Estoppel. 

Appeal  from  the  judgment  of  Loxolky.  J.,  in  favour  of 
plaint]  fT. 

W.  A.  Henry,  K.C.,  for  appellant. 
J.  J.  Ritchie,  K.C,  for  resjxondent. 

TowNSHEND,  CJ..: — This  is  an  appeal  from  the  deci- 
sion of  Longley,  J.,  in  which  he  has  f0':ind  as  a  fact  that 
an  agreement  was  entered  into  between  f\\o.  plaintiff  and 
defendant  that  they  were  to  sell  $25,000  of  the  stock  which 
thev  held  in  the  Colchester  Coal  and  Railway  Co.,  and  after 
payment  of  icommission  on  sale  )to  divide  !thle  proceeds 
equally  between  th-  m.  There  is  clearly  evidence  on  the 
record    to   sustain   this  findin,<nr  which   is   now   attackor]    a-^ 

TOL.  IV.  K.I..R.  NO.  4  — 1.*? 


186  THE  EASTERN  LAW  REPORTER. 

eiroiieous.  I  agree  vrith  the  ieai-ned  Judge  thai  defendant's 
lett(  r  strongly  corroborates  plaintiff's  oral  evidence  that 
such  an  agreement  was  made.  li  is  contended  that  there 
was  no  consideration  for  it,  but  I  think  looking  at  the 
whole  transaction  there  was  ample  consideration.  They 
wfre  mutually  engaged  in  djeveloping  the  property,  and 
while  defendant  was  to  make  sales  and  do  other  work  in 
connection  with  the  affairs  of  the  company,  the  plaintiff 
was  doing  his  share  in  attending  to  the  actual  work  of  the 
mine.  Their  interfsts  were  identical  and  there  appears  to 
have  been  a  mutual  interchange  of  service  in  carrying  out 
the  enterprise  which  in  my  opinion  completely  sustains  the 
validity  of  the  agreement. 

The  ground  chietiy  urged  by  defendant  was  estoppel.  It 
was  contended  that  when  Messrs.  Ritchie  and  Robertson 
accepted  $1,636.51  for  plaintiff  in  accordance  with  a  state- 
ment made  by  the  defend'ant,  it  operated  ajs  a  bar  and  estop- 
pel to  any  further  claim.  The  plaintiff's  claim  was  for  a 
much  larger  amount,  and  so  far  as  the  evidence  goes  theie  is 
nothing  to  shew  that  this  was  paid  or  accepted  as  a  com- 
promise, or  settlement  of  their  differences.  As  to  what 
transpired  there  is  an  admission  on  the  record  as  follows: — 

"  It  is  admitted  that  the  account  G/3  was  in  course  of 

consideration  between  Mr.  Robertson,  acting  for  the  plaintiff 

and  Mr.  Henry  for  the  defendant,  during  a  portion  of  the 

month  of  June,  1905,  that  the"  only  matter  discussed  was  the 

correctness  of  one  or  other  of  the  credit  items  $1,500  and 

$125.89;  that  no  claim  that  plaintiff  was  entitled  to  one- 

Tialf  the  sales  was  discussed;  that  on  June  26th  Mr.  Henry 

paid  Mr.  Robertson  the  balance  shown  by  the  account  to 

be  due  to  plaintiff  and  took  a  receipt  therefor,  and  that 

Mr.  Robertson  handed  Mr.  Henry  transfers  signed  by  the 

plaintiff  for  $4,500  shares.'^ 

I  think  this  memorandum  disposes  of  any  idea  that  this 
sum  was  accepted  as  a  settlement.  In  fact  it  shews  that  the 
only  matter  discussed  was  the  two  credits  which  defendant 
claimed — so  far  as  any  further  claim  was  made  or  intended 
to  be  made  it  remained  as  open  as  before  the  payments. 
The  defendant  was  entitled  to  receive  the  transfer  handed 
to  him  in  consideration  of  the  moneys  he  paid  then  and  had 
before  paid.  Moreover  in  paying  over  the  $1,633.51  he  was 
simply  paying  over  money  which  on  his  own  admission  was 
then  duo  to  the  plaintiff.     Under  these  circumstances  I  am 
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unable  to  see  where  the  doctrine  of  estoppel  comes  in.  Tak- 
ing the  citation  from  £wart  on  Estoppel  (p.  )  in  part 
furnished  us  by  defendant's  counsel — '"  The  preclusion  of  a 
person  from  asserting  a  fact,  by  previous  conduct  inconsis- 
tent therewith  on  his  own  part " — it  may  be  asked  in  what  re- 
spect plaintiff's  conduct  in  taking  this  money  was  inconsistent 
witli  his  making  a  larger  claim,  especially  when  it  w^as 
paid  not  by  way  of  a  compromise,  but  as  an  admitted  amount 
due  to  him. 

I  am  of  opinion  this  appeal  should  be  dismissed  with 
costs. 

The  other  members  of  the  Court,  with  the  exception 
of  Lawrence,  J.,  concurred. 


NOVA  SCOTIA. 

supreme  court. 

Full  Court.  November  30th,  1907. 

McNEIL  V.  McGILLIVEAY. 

Canada  Temperance  Ad — Seizure  of  Liquors — Search  War- 
rant — Disqualification  of  Magistrate. 

Appeal  from  the  judgment  of  Drysdale,  J.,  for  defend- 
ant. 

T.  R.  Robertson,  for  appellant. 
W.  P.  O^Connor,  for  respondent. 

Russell,  J.: — The  action  is  replevin  for  liquor  seized 
under  a  search  warrant  pursuant  to  the  provisions  of  the 
Canada  Temperance  Act  and  ordered  to  be  destroyed.  An 
information  was  laid  on  December  7th,  1906,  charging  one 
Jjarry  MuHins  with  the  offence  of  keeping  liquor  for  sale 
on  the  6th  of  December.  He  was  arrested  on  December 
7th  under  a  warrant  of  the  same  date  and  gave  bail.  This 
trial  took  place  on  the  11th  of  December,  and  it  was  on 
that  date  that  the  seanch  warrant  issued  under  which  the 
liquor  was  seized.  The  search  warrant  recites  the  existence 
of  cause  for  suspicion  that  liquor  is  kept  for  sale  (that  is  on 
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the  11th  of  December),  and  eoiumands  the  peace  oflieer  to 
search  for  the  said  intoxicating  liquor,  and  if  the  same  or 
any  part  thereof  is  found  to   bring  the  same  before  the 
Justice  to  be  dealt  with  according  to  law.     There  is  one 
obvious  difficulty  in  such  a  case  where  the  search  warrant 
is  issued  sometime  after  the  information  for  the  offence, 
in  that  the  liquor  seized  under  the  search  warrant  may  be 
wholly  different  from  that  in  respect  to  which  the  offence 
charged  in  the  first  information  was  committed.     Here  the 
defendant  in  the  information  under  the  Canada  Temperance 
Act  was  on  the  20th  of  December  convicted  for  keeping 
liquor  for  sale  on  the  6th  of  December,     it  does  not  follow 
that  because  he  was  keeping  liquor  for  sale  on  the  6th  he 
was  also  keeping  it  for  sale  on  the  11th  when  the  seizure 
was  made,  still  less  does  it  follow  that  the  liquor  seized 
on  the  lltb  was  the  same  as  that  with  respect  to  which  the 
offence  was  committed  on  the  6th.    This  difficulty  is  pointed 
out  by  Graham,  E.J.,  in  the  case  of  Townshend  v.  Beckwith, 
3  E.  L.  R.  at  503,  as  a  reason  why  the  search  warrant  should 
precede  the  information  for  the  summons  for  or  warrant 
to  arrest,  and  not  follow  it  as  it  was  contended  in  that  case 
that  it  should.     He  there  said,  delivering  the  judgment  of 
the  Court:  "  In  my  opinion,  the  proper    onstruction  of  tlie 
amended  x\ct  is  that  the  search  warrant  is  to  precede  tlie 
information   for  the   summons.     I    think   that  the   liquors 
which  the  jusrtices  would  order  to  be  forfeited  and  destroyed 
as  the  result  of  the  trial  of  the  summons  would  be  the  same 
liquors  as  those  which  he  is  as  the  result  of  that  same  trial 
convicted  of  keeping  for  sale,  and  which  had  been  seized 
and  brought  before  him  in  pursuance  of  the  search  warrant." 
He  proceeds  to  argue  that  if  the  search  warrant  were  is- 
sued subsequently  the  liquor  seized  might  in  the  ordinary 
course  be  other  liquors  than   those  with  respect  to  which 
the  offence  charged  was  committed,  and  those  liquors  would 
not  be  a  proper  subject  for  forfeiture  and  destruction. 

We  must  remember,  however,  that  it  had  been  decided 
before  the  amending  Act  of  1888  was  passed,  not  only  that 
there  was  nothing  to  prevent  a  search  warrant  from  issuing 
after  the  information  for  the  summons,  but  that  it  could  not 
legally  issue  before  such  information,  and  although  the  words 
have  been  struck  out  of  the  Act  which  neceswtated  this 
decision,  there  is  nothing  in  the  statute  to  indicate  that 
the  search  warrant  mav  not  now  issue  after  tlie  in  forma- 
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tion  for  the  summons  as  well  as  before.  The  words  of  sec- 
tion 136  are  not  restricted.  If  the  search  warrant  issued, 
before  the  information  for  the  summons,  it  might  happen, 
just  as  well  as  wliere  it  issues  immediately  or  shortly  after- 
wards that  some  of  the  goods  seized  would  be  different  from 
those  to  which  the  conviction  related.  It  would  not  be  so 
likely  that  this  would  occur  in  such  a  case,  but  even  where 
the  goods  are  seized  before  the  summons  issues  it  may 
be  that  some  of  the  goods  seized  were  not  kept  for  sale. 
The  justice  must  determine  in  some  way  which  were  kept 
for  sale  and  v;hich  were  not,  and  he  is  just  as  competent 
to  make  this  inquiry  and  determination  where  the  search 
warrant  issues  after  as  where  it  issues  before  the  summons, 
so  long  as  it  is  issued  before  the  case  is  tried. 

1  said,  when  the  case  of  the  King  v.  Townshend  (Xo.  2), 
39  N.  S.  R.  224,  was  before  this  Court,  that  "  when  it  comes 
to  the  making  of  an  order  for  the  destruction  of  the  liquor, 
the  convicting  magistrate  or  justices  have  to  determine  the 
identity  of  the  liquor  to  be  forfeited  with  that  which  has 
lx?en  seized  under  the  warrant  and  with  respect  to  which  the 
o/T<MKO  for  which  the  party  is  convicted  has  been  commit- 
ted. They  cannot  forfeit  any  liquor  of  which  it  cannot  be 
])redicated  that  it  was  seized  under  the  search  warrant,  and 
that  it  was  kept  for  sale  in  violation  of  the  Act."  I  ought, 
I  think,  to  have  added  ''  and  that  the  defendant  was  con- 
victed of  having  kept  it  for  sale  in  violation  of  the  Act,"  or 
rather  I  should  have  used  this  expression  in  place  of  the 
one  that  was  used.  I  suppose  that  it  is  at  the  trial  that 
the  Justice  ought  to  determine  just  what  liquor  it  is  that  is 
subject  to  forfeiture  as  having  been  kept  for  sale  contrary 
to  the  provisions  of  the  Act,  and  this  he  can  do,  as  I  have 
already  said,  as  well  where  the  search  w'arrant  has  issued 
after  as  where  it  has  issued  previous  to  the  information  and 
sximmons. 

The  order  for  forfeiture  in  this  case  sets  out  with  the 
statement  that  MuUins  was  convicted  of  having  unlawfully 
kept  intoxicating  liquor  for  sale  on  the  6th  day  of  Decem- 
ber, and  the  declaration  is  that  ''the  said  liquor,"  that  is 
the  liquor  kept  for  sale  on  the  6th,  should  be  forfeited. 
(These  words  are  not  in  the  case  as  printed;  but  counsel 
stated  that  their  omission  was  to  be  regarded  as  a  mere 
misprint.)  The  particulars  of  the  liquor  to  be  forfeited  are 
then  stated  and  the  order  follows  for  their  destruction.     It 
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is  in  the  form  given  in  the  statute  and  I  think  we  must  take 
it  that  the  magistrate  was  satisfied  when  he  made  the  order 
for  destruction  that  the  liquor  to  which  his  order  applied 
was  that  which  had  heen  the  subject  of  the  conviction  as  it 
undoubtedly  was  that  which  had  been  brought  before  him 
under  the  search  warrant.  If  the  plaintiil  had  proved  that 
it  was  not  the  same  or  that  there  was  any  part  of  it  which 
it  could  not  be  predicated  that  MuUins  had  been  convicted 
of  an  offence  with  respect  to  it  is  possible,  subject  to  the 
question  that  has  been  raised  as  to  collateral  attack,  that 
his  action  would  lie  with  respect  to  the  portion  to  which 
such  proof  extended.  The  only  evidence  on  this  point  is  the 
vague  statement  of  the  plaintiff  as  to  certain  of  the  goods, 
that  he  put  them  in  the  premises  sometime  in  December 
within  a  few  days  of  the  seizure,  "  a  day  or  two  as  near  a^ 
I  can  judge/^  It  may  be  questionable  whether  the  action 
would  lie  even  if  the  evidence  were  clear  on  this  point, 
but  inasmuch  as  I  find  no  sufficient  evidence  to  support 
such  a  claim  it  is  not  necessary  that  the  point  should  be 
decided. 

The  plaintiff  contends  further  that  the  magistrate  was 
disqualified,  but  I  can  find  no  evidence  of  any  such  connec- 
tion with  the  fund  arising  out  of  prosecutions  under  the 
Canada  Temperance  Act  as  would  be  a  disqualification.  It 
seems  that  at  one  time  the  magistrate  was  paid  a  stated 
salary,  and  in  addition  kept  the  fees  payable  on  process 
under  the  Canada  Temperance  Act.  After  that  he  was 
paid  a  fixed  sum  to  cover  his  ordinary  work  and  his  work 
under  the  Canada  Temperance  Act,  and  it  would  seem  from 
the  resolution  moved  in  the  council,  which  did  not  pass, 
that  when  this  arrangement  was  come  to  he  waa  not  to 
receive  the  fees  from  the  cases  under  the  Temperance  Act. 

The  objection  to  the  magistrate's  acting  in  the  matter 
based  on  his  interest  in  the  result  is  a  serious  one.  I  do 
not  attach  any  importance  to  the  fact  that  if  he  decided 
the  case  one  way  he  would  have  to  return  the  goods.  They 
were  in  his  custody  only  as  an  official.  If  the  defendant 
had  been  acquitted  the  goods  would  only  have  gone  bacK 
to  the  owner,  and  on  his  conviction  they  were  not  forfeited 
to  the  magistrate.  He  had  therefore  no  interest  in  the  pro- 
perty, the  question  as  to  which  was  at  issue  in  the  replevin 
suit.  But  he  was  pecuniarily  interested  in  the  result  of  the 
trial  before  him,  as  he  would  have  been  liable  to  the  costs 
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of  this  suit  if  the  defendant  had  been  acquitted,  and  he 
escapes  that  liability  by  convicting  him.  That  is  a  very 
dangerous  and  objectionable  position  for  a  magistrate  to  be 
in.  But  I  think  the  answer  to  the  objection  is  the  one 
that  the  learned  trial  Judge  has  given :  "  Even  in  a  case 
of  imputed  interest,  a  Judge  is  not  incapacitated  from  mak- 
ing an  order  if  by  refusing  to  do  so  justice  would  be  denied  :'^ 
Grand  Junction  Canal  Co.  v.  Dimes,  12  Beav.  63.  This  ex- 
ception ex  necessitate  rei  is  recognized  by,  Mr.  Justice  Rigby 
in  our  own  leading  case  of  Tupper  v.  Murphy,  15  N.  S.  R. 
173.  In  the  present  case  there  was  no  other  Justice  who 
could  act  in  the  making  of  the  order  than  the  one  before 
whom  the  goods  had  been  brought  under  the  search  warrant, 
and  if  he  were  held  to  be  disqualified  the  provisions  of 
the  Act  as  to  confiscation  could  in  every  case  be  defeated  by 
bringing  an  action  of  replevin. 

I  agree  with  the  trial  Judge  in  holding  that  it  makes  no 
difference  to  whom  the  liquor  belongs  if  it  is  being  kept 
for  sale  in  violation  of  the  Canada  Temperance  Act.  This, 
I  think,  is  too  obvious  to  require  argument. 

The  appeal  should  in  my  opinion  be  dismissed  with  costs. 

TowNSHEND,  C.J.,  Meagher  and  Longley,  JJ.,  con- 
curred in  the  conclusion  arrived  at. 


HEW  BRUNSWICK. 

Full  Court.  August  30th,  1907. 

EMPIRE   CREAM    SEPARATOR    CO.    OF   CANADA   v. 
MARITIME  DAIRY  COMPANY. 

Compaiiif  Law  —  Extra-pi'ovindlal  Company  —  License  —     « 
Setting  Aside  Writ  Issued  by  Company — Ccmtrad — /Vin- 
cipal  and  Agent. 

A  writ  of  summons,  specially  indorsed,  was  issued  by 
the  plaintiff,  an  extra  provincial  corporation  not  licensed 
to  do  business  under  C.  S.  1903,  ch.  18.  On  an  application 
on  behalf  of  the  defendant  made  to  Mr.  Justice  McLeod 
at  Chambers,  His  Honour  set  aside  this  writ,  giving  judg- 
ment as  follows. 
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McLeod,  J.: — This  is  an  application  to  set  aside  the 
writ  of  summons  issued  on  two  several  promissory  notes 
for  $1,340  each.  The  summons  was  specially  endorsed. 
The  ground  on  which  it  is  claimed  that  it  should  be  set 
aside  is  that  the  plaintiff  company  is  an  extra-Provincial 
Corporation  and  was  doing  business  in  New  Brunswick  con- 
trary to  the  provisions  of  chapter  18  of  the  Consolidated 
Statutes  of  New  Brunswick  (Con.  Stat.  1903  ch.  18)  and 
that  the  notes  on  which  the  action  is  brought  were  given  in 
completion  of  a  contract  made  wliolly  or  in  part  in  New 

Brunswick. 

» 

Chapter  18  is  entitled  as  follows :  "  Hespecting  the  Im- 
position of  Certain  Taxes  on  Certain  Incorporated  Compan- 
ies and  Associations."  Part  one  of  the  Act  deals  with 
fire  and  life  insurance  companies,  banks^  etc.,  and  need  not 
be  here  referred  to.  Part  two,  section  eight,  defines  an 
extra-provincial  Corporation  as  follows :  '*  The  expression 
extra  Provincial  Corporation  means  a  corporation  created 
otherwise  than  by  or  under  the  authority  of  an  Act  oi  the 
Legislature  of  the  Province  of  New  Brunswick."  Section 
nine  provides  that  certain  corporations  need  not  take  out  a 
license.  Section  ten  provides  that  extra-Provincial  Corpora- 
tions not  coming  within  classes  two  and  three  of  section 
nine  are  required  to  take  out  a  license  and  it  also  says 
that:  *'The  extra-Provincial  Corporations  so  required  to 
take  out  a  license  are  hereinafter  spoken  of  as  class  four." 

The  plaintiff  company  is  an  extra-Provincial  Corporation, 
having  been  incorporated  in  the  Province  of  Ontario,  and 
tomes  within  class  four.     Section  12  enacts  that  "No  Pro- 
vincial Corporation  coming  within  class  four  shall  carry  on 
within  New  Brunswick  anv  of  its  business  unless  and  until 
a  license  under  this  part  so  to  do  has  been  granted  to  it 
and  unless  such  license  is  in  force,"  etc.,  etc.   "  Provided  that 
taking  orders  for  or  buying  or  selling  goods,  wares,  or  mer- 
chandise  by   travellers  or   by   correspondence,   if  the   Cor- 
poration  has  no   resident  agent   or   representative   and   no 
office  or  place  of  business  in  New  Brunswick,  shall  not  be 
deemed  a  carrying  on  of  business  within  this  part,"  etc., 
etc.     The  other  parts  of  this  section  do  not  affect  this  case. 

Section  eighteen  provides  for  a  penalty  of  fifty  dollars 
a  day  for  every  day  any  extra-Provincial  Company  carries  on 
its  business  contrary  to  the  provisions  of  section  twelve. 
This  section  then  proceeds  as  follows:  "And  so  long  as 
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it  remains  unlicensed  under  this  part  it  shall  not  be  capable 
of  maintaining  any  action^  suit  or  other  proceeding  in  any 
Court  in  New  Brunswick  in  respect  of  any  contract  made 
in  whole  or  in  part  within  New  Brunswick  in  the  course 
of  or  in  connection  with  business  carried  on  contrary  to  thef 
provisions  of  section  twelve,"  etc.,  etc. 

The  defendant  company  is  a  corporation  doing  business 
in  Sussex,  in  Kings  County,  and  during  the  year  of  1906 
and  until  the  eighteenth  of  February  of  this  present  year, 
John  D.  Frier  was  the  manager  of  that  company,  and  on 
the  eleventh  of  October,  1906,  he,  on  behalf  of  the  defend- 
ant company,  made  the  following  contract  with  the  plaintiff 
company  at  Bloomfield,  New  Jersey: 

Bloomfield,  N.J.,  Oct.  11th,  1906. 
Empire  Cream  Separator  Co.,  01  Canada,  Ltd., 

Toronto,  Ont. 

Gentlemen:  Please  enter  our  order  and  ship  two  car- 
loads of  cream  separators  bn  the  following  terms  and  con- 
ditions : 

One  carload  to  be  shipped  at  your  option  between  now 
and  De'c.  15th,  1906,  to  contain  as  follows: 

75.  Empire  No.  2  Separators  at  a  net  price  of  $42.50  each. 

75  No.  IB  Empire  Separators  at  a  net  price  of  $45.90 
each. 

F.  0.  B.  Sussex,  New  Brunswick. 

In  settlement  we  will  hand  you  five  monthly  notes  of 
equal  amounts  falling  due  March  1st,  April  1st,  May  1st, 
June  1st,  and  July  1st,  bearing  intort*st  from  February  1st 
at  the  rat(^  of  6  yxM*  cent,  per  annum. 

One  carload  to  be  !'hip])cd  on  or  about  December  15th, 
1006j  on  the  same  liasis  for  which  we  will  s^md  you  speci- 
fications later  on.  For  this  car  we  will  hand  you  in  settle- 
ment  five  notes  of  equal  amounts  falling  due  August  1st, 
iSeptember  1st,  October  1st.  November  1st,  December  1st, 
with  interest  from  Apr. I  l>-t,  at  the  rate  of  6  j)er  cent,  per 
annum.  This  second  car  to  be  delivered  F.  0.  B.  St.  John, 
New  Brunswick,  notes  to  be  handed  you  on  receipt  of 
machines. 

Yours  very  truly, 

MARITIME  DAIRY  CO.,  LTD., 

Accepted  10,  11,  '06.  Per  J.  D.  Frier. 

H.  C.  SPARLING, 

Manager. 
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The  defendant  company  alleges  that  at  the  time  this 
contract  was  made  the  plaintiflE  had  an  agent  in  New  Bnins- 
wiek,  that  is  that  the  defendant  company  itself  was  the 
agent  of  the  plaintiff  company  in  New  Brunswick,  and,  there- 
fore, that  as  this  contraet  was  partly  made  in  New  Bruns-- 
wick,  no  action  or  suit  could  be  maintained  upon  it. 

The  contract,  it  will  be  observed,  provides  that  the 
separators  are  to  be  delivered  as  follows:  The  first  carload 
F.  0.  B.  Sussex,  New  Brunswick,  and  the  second  carload 
F.  0.  B.  Saint  John,  New  Brunswick,  and  the  notes  were 
then  to  be  given  for  them. 

I  think  that  the  defendant's  contention  as  to  that  is  cor- 
rect. The  contract  was  not  completed  until  the  goods 
had  been  delivered  to  the  defendant  company,  which  deliv- 
ery took  place  in  New  Brunswick  and  the  notes  in  full 
completion  of  the  contract  were  made  and  delivered  at  Sus- 
sex in  New  Brunswick.  The  property  in  the  goods  always 
remained  in  the  plaintiff  company  until  delivery.  In  my 
opinion,  the  contract  was  made  partly  in  New  Brunswick. 

The  defendant  company,  by  aflBdavits,  one  made  by  Mr. 
J.  Frank  Tilley,  who  is  their  present  manager,  and  one  by 
Simeon  H.  White,  of  the  Town  of  Sussex,  who  is  the  presi- 
dent of  the  defendant  company  and  has  been  such  since  its 
incorporation,  stated  that  during  a  part  of  the  yekr  1905 
and  the  whole  of  the  year  1906,  the  defendant  company 
was  the  agent  employed  by  the  plaintiff  company  in  connec- 
tion with  the  sale  of  the  plaintiff  company's  business,  that 
is  that  the  defendant  company  was  the  agent  of  the  plain- 
tiff company. 

Attached  to  Mr.  Tilley's  affidavit  is  an  advertisement 
signed  by  the  plaintiff  company  which  he  states  appeared 
in  the  Kings  County  Becord,  a  newspaper  published  in 
Sussex,  on  the  fifteenth  day  of  March  last,  in  which  the 
company  advertises  its  goods  and  calls  for  agents. 

The  President  of  the  company,  Mr.  Simeon  H.  White, 
states  that  the  defendant  company  was  the  agent  of  the 
plaintiff  company  during  1906,  and  attached  to  his  affida- 
vit is  an  advertisement  signed  by  the  defendant  company 
as  sole  agent  for  the  plaintiff  company's  goods,  and  he  says 
in  his  affidavit  that  this  advertisement  was  so  published 
with  the  consent  of  and  paid  for  by  the  plaintiff  company. 

Mr.  Herbert  C.  Sparling,  of  Toronto,  the  managing  dir- 
ector of  the  plaintiff  company,  makes  an  affidavit  which 
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was  swom  to  on  the  fourteenth  of  May,  1907,  and  I  take 
it  that  it  is  made  in  reply  to  the  affidavits  made  on  defend- 
ant company's  behalf,  because  the  summons  in  this  matter 
was  issued  on  the  third  day  of  May,  and  this  affidavit  of 
Mr.  Sparling's  was  used  before  me  in  reply  to  this  applica- 
tion. Mr.  Sparling  does  not  deny  that  the  defendant  com- 
pany was  the  agent  of  the  plaintiff  company,  nor  does  he 
say  that  the  advertisement  in  the  King'e  County  Record 
of  the  defendant  company  as  agent  of  the  plaintiff  company 
was  in  any  way  incorrect.  On  the  contrary,  it  seems  to 
me,  by  paragraph  three  of  his  affidavit,  he  very  carefully 
avoids  denying  that  the  defendant  company  acted  as  agent 
for  the  plaintiff  company.  He  simply  says  that  the  plaintiff 
company  was  in  the  habit  of  receiving  orders  from  the 
defendant  company  and  that  that  company  sometimes  paid 
in  cash  and  sometimes  by  promissorj'  notes. 

Frier,  who,  as  I  have  said,  was,  during  the  year  of  1906, 
and  until  the  eighteenth  of  February  of  this  year,  the  mana- 
ger of  the  defendant  company  is  now  in  the  employ  of  the 
plaintiff  company,  and  Mr.  Tilley  swears  that  he  is  the  resi- 
dent agent  of  the  plaintiff  company  at  Sussex.  In  his  affi- 
davit, I  may  say,  he  does  not  deny  that  fact.  The  only  allu- 
sion he  makes  to  that  part  of  the  affidavit  made  by  Mr. 
Tilley  is  in  the  eleventh  paragraph,  in  which  he  says  as 
follows:  "That  after  I  ceased  to  be  connected  with  the 
defendant  company,  as  aforesaid,  and  after  the  defendant 
company  had  begun  selling  the  Sharpies  Separator  and  after 
they  had  apparently  ceased  to  push  the  sale  of  the  Empire 
Separator,  I,  on  or  about  the  seventh  day  of  March  last, 
entered  into  an  arrangement  with  the  plaintiff  company  for 
the  purchase  of  the  Empire  Separators,  and  for  the  sale 
thereof  to  farmers  and  others.'* 

Sparling  does  not  in  any  way  deny  it.  Frier,  by  argu- 
ment rather  than  otherwise,  claims  that  the  defendant  com- 
pany was  not  the  agent  of  the  plaintiff  company  and  states 
that  the  advertisement  referred  to  and  attached  to  the 
affidavit  made  by  Mr.  White  is  misleading. 

From  these  facts  and  under  these  affidavits,  I  come  to 
the  conclusion  that  there  is  no  doubt  whatever  but  that  ,^e 
defendant  company  was,  during  the  year  1906,  the  agent 
of  the  plaintiff  company.  It  is  not  denied  by  "the  very  man 
who  could  deny  it,  that  is  the  managing  director  of  the 
plaintiff  company. 
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It  further  appears  by  th^  affidavit  of  Mr.  Tilley  tliat 
during  several  months  in  the  year  of  1905  and  down  to  the 
summer  of  1906  the  plaintiff  company  had  a  resident  iagent 
of  the  name  of  VanBuskirk  in  the  City  of  Predericlon,  in 
the  Province  of  New  Brunswick,  and  also  that  for  several 
months  of  the  year  1906  the  plaintiff  company  had  a  resi- 
dent agent  by  the  name  of  Balmain  in  the  town  of  Wood- 
stock, in  the  Province  of  New  Brunswick.  It  is  not  in 
the  affidavit  stated,  however,  that  these  men  were  agents 
at  the  time  this  contract  was  made,  but  the  fact  that  they 
had  those  agents  is  not  at  all  denied  by  either  Sparling  or 
Frier,  or  explained.  The  question  left  for  me  to  determine 
tlien  is  whether,  under  those  circumstances,  this  action 
can  be  maintained.  The  company  in  fact  had  no  license 
to  do  business  in  New  Brunswick,  and  it  does  not  claim  by 
either  of  the  affidavits  produced  that  it  hud  a  license  to  do 
business  in  New  Brunswick. 

The  latter  part  of  section  eigliteen  is  as  follows:  **  Pro- 
vided also  that  the  onus  of  proving  that  a  corporation  has 
no  resident  agent  or  representative  and  no  office  or  place 
of  business  in  New  Brunswick,  or  that  it  was  at  the  date  of 
the  commencement  of  this  part  carrying  on  business  in  New 
Brunswick,  should,  in  any  prosecution  for  an  offence  against 
this  section,  rest  upon  the  accused.^' 

It  may  be  eaid  that  that  only  applies  in  the  case  of  a 
prosecution  for  the  penalty,  but  in  considering  an  applica- 
tion like  this  I  think  it  fair  that  it  may  be  looked  at  in 
order  to  ascertain  the  meaning  of  the  Legislature  with  re- 
ference to  this  Act,  that  is  that  it  was  the  intention  of 
the  Legislature  in  passing  the  Act  that  no  extra-Provincial 
company  should  in  any  way  carry  on  its  business  unless 
It  was  practically  able  to  show  that  it  did  so  under  the  pro- 
visions of  this  Act.  Now,  as  I  have  said,  this  company 
had  no  license  to  do  business  in  New  Brunswick.  It  had  a 
resident  agent  in  New  Brunswick  at  the  time  this  con- 
tract was  made,  that  is,  the  defendant  company.  It  also 
had  during  the  year  1906  two  other  agents,  one  at  Freder- 
icton  and  one  at  Woodstock,  but,  as  I  have  said,  it  does  not 
appear  by  the  affidavits  whether  they  were  the  agents  dur- 
ing the  whole  of  the  time  or  not.  The  plaintiff  company's 
attention  was  drawn  to  that  by  the  affidavit  of  Mr.  Tilley, 
and  in  the  affidavits  in  reply  they  make  no  denial  of  it  and 
make  no  explanation  and  do  not  pretend  to  say  that  they 
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were  not  agents  during  the  whole  of  1*J0(»^  or  at  the  time 
when  this  contract  was  entered  into.  1  do  not  think  it  can 
make  any  difference  that  the  sale  was  made  to  the  agent, 
because  the  Act  is  explicit. '  These  goods  were  in  fact  sold, 
and  if  it  Ix*  assumed  that  the  defendant  was  not  their  agent, 
then  they  were  still  sold  in  violation  of  the  Act,  because  ihey 
were  not  sold  by  a  travelling  agent,  neither  were  they  sold 
by  correspondence.  So  that  looking  at  it  from  every  stand- 
point I  think  as  the  contract  was  made,  as  1  said,  partly  in 
"New  Brunswick^  an  action  cannot  be  maintained  upon  it, 
and  it  would  follow,  in  my  judgment,  that  as  the  plaintiff 
could  maintain  no  action  upon  the  contract  that  the  writ 
of  summons  should  be  set  aside,  and  1  therefore  order  that 
the  v»'rit  of  summons  Ikj  set  aside. 

A  rule  nisi  to  rescind  this  order  of  Mr.  Justice  McLeod 
was  granted  by  the  full  Court  on  the  first  of  Trinity  Term, 
and  on  the  return  of  the  rule  (June  14th)  the  matter  was 
argued  before  Tuck,  C.J.,  HLvxington,  IjANDry  and  McLeod, 
JJ. 

M.  G.  Teed,  K.C.,  for  plaintiff. 

A.  S.  White,  K.C.,  and  W.  B.  Jonah,  for  defendant. 

Tuck,  C.J.: — I  agree  with  the  judgment  ol'  Mr.  Justice 
iMcLeod,  and  have  very  little  to  add.  My  doubt  was 'not 
as  to  the  fact,  which  is  fully  diacvseed  in  the  judgment 
from  which  the  appeal  is  taken,  delivered  by  Judge  McLeod, 
that  the  plaintiffs  had  an  agent  in  New  Brunswick,  not  only 
in  Sussex,  but  also  at  Woodstock  and  at  Fredericton.  He 
arrives  at  that  conclusion,  although  il  is  in  a  way  contra- 
dieted,  but  not  absolutely  dissented  from,  by  an  affidavit 
on  the  part  of  the  plaintiff  company ;  lut  to  that  conclusion 
Judge  McLeod  arrives  on  a  consideration  of  the  facts.  Up- 
on chat,  I  have  no  doubt  at  all.  I  nev^r  had  any  doubt 
that  the  plaintiff  company  was  doing  -nisiness  in  New  Bruns- 
wick, and  that  a  part  of  their  contract — of  both  contracts — 
was  \jo  be  completed  in  Nev.r  Brunswick.  Tiien  let  me  say 
that  the  only  doubt  that  I  ever  had  in  regard  to  it  was 
whether  the  defendant  company  could  rake  advantage  of 
the  Provincial  Act,  Con.  Stat.  1903,  cap.  18,  sec.  18,  to 
which  reference  has  been  made,  whether  that  could  be  done 
on  a  snmmary  application  to  a  Judge  to  stay  the  action.  On 
that  T  had  doubt  for  a  time,  but  looking  •carefully  at  the 
Act  and  considering  that  it  is  express  in  its  Terms  that  an 
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extra  provincial  company  not  having  a  license  in  New  Bruns- 
wick can  not  maintain  an  action,  I  do  not  see  why  the  ac- 
tion may  not  be  stayed  on  a  summary  application  to  a  Judge. 
It  must  be  borne  in  mind  that*  the  action  is  brought  upon 
a  specially  endorsed  writ,  and  in  the  event  of  no  appearance 
the  plaintiff  would  be  entitled  at  a  certain  time,  which  is 
named  in  the  Act,  to  have  his  judgment  without  going  fur- 
ther to  trial;  but  in  order  to  do  so  he  must  make  an  appli- 
cation to  the  Judge  and  get  the  right  to  proceed.  Supposing 
this  had,  been  done.  Would  it  not  be  a  complete  answer  to 
an  application  to  go  on  and  sign  a  judgment,  that  you  can- 
not do  it  because  the  Act  says  you  cannot  maintain  an 
action.  Then  having  arrived  at  the  conclusion  that  they 
had  an  agent  in  New  Brunswick,  and  that  the  contract  was 
partly  to  be  performed  in  New  Brunswick,  and  therefore 
the  plaintiffs  could  not  maintain  their- action,  and  further 
that  the  writ  could  be  set  aside  on  summary  application  to 
a  Judge,  I  have  no  hesitation  in  arriving  at  the  same  con- 
clusion to  which  Mr.  Justice  McLeod  has  arrived. 

McLeod,  J.: — This  is  an  appeal  from  the  order  made 
by  me  in  May  last,  setting  aside  a  summons  issued  by  the 
plaintiff  company  on  two  several  promissory  notes  for  $1,340 
each.  The  summons  was  specially  endorsed  and  the  ap- 
pli(?ation  to  set  it  aside  was  on  the  ground  that  the  plaintiff 
company  were  an  extra-provincial  company  and  were  doing 
business  in  New  Brunswick  contrary  to  the  provisions  of 
Chapter  18  of  the  Consolidated  Statutes  of  N.  B.,  (Con. 
Stat.  1903,  Chap.  18). 

There  is  no  dispute  as  to  the  facts  in  this  matter.  The 
plaintiff  company  is  an  extra  provincial  corporation.  It 
had  no  license  to  do  business  in  New  Brunswick.  The  de- 
fendant was  a  New  Brunswick  company,  doing  business  in 
New  Brunswick.  The  plaintiff  company  made  a  contract 
in  writing  with  the  defendant  company  to  deliver  to  it  (part 
in  St.  John,  N.  B.,  and  part  in  Sussex,  N.  B.),  certain  goods, 
called  Cream  Separators,  for  which  the  defendant  company 
on  receipt  of  the  goods  was  to  give  notes  in  settlement  and 
it  is  on  some  of  these  notes  so  given  that  this  action  is 
brought. 

I  made  an  order  setting  aside  the  writ  and  in  doing  so 
stated  my  reasons  for  it.  I  desire,  however,  in  this  to  state 
a  little  more  fully  and  clearly  the  reasons  I  had  for  setting 
aside  the  order. 
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It  will  be  convenient  in  the  first  place  to  refer  to  the 
Act  of  the  legislature  with  reference  to  extra  provincial 
corporations  that  desire  to  do  business  in  New  Brunswick. 
The  Act  giving  them  the  right,  or  more  correctly  stated, 
regulating  or  prohibiting  them  from  doing  business  in  New 
Brunswick  except  under  certain  conditions  is,  as  I  have  said, 
Chapter  18  of  the  Consolidated  Statutes  of  New  Brunswick. 
The  Act  itself  is  entitled  as  follows: 

*'Bespecting  the  Imposition  of  Certain  Taxes  on  Cer- 
tain Incorporated  Companies  and  Associations.'' 

Part  one  of  the  Act  deals  with  fire  and  life  insurance 
companies,  banks,  etc.,  and  need  not  be  here  referred  to. 

Part  two,  section  eight,  defines  an  extra  Provincial  Cor- 
poration as  follows:  "The  expression  extra-Provincial  Cor- 
poration means  a  corporation  created  otherwise  than  by  or 
under  the  authority  of  an  Act  of  the  Legislature  of  the 
Province  of  New  Brunswick.''  Section  nine  provides  that 
certain  corporations  need  not  take  out  a  license.  Section 
ten  provides  that  extra-Provincial  Corporations  not  coming 
within  clasees  two  and  three  of  section  nine  are  required  to 
take  out  a  license  and  it  also  says  that:  *^  The  extra-pro- 
vincial Corporations  so  required  to  take  out  a  license  are 
hereinafter  spoken  of  as  class  four." 

The  plaintiff  company  is  an  extra-Provincial  Corpora- 
tion having  been  incorporated  in  the  province  of  Ontario, 
and  comes  within  class  four.  Section  13  enacts  that  "  No 
extra-Provincial  Corporation  coming  within  class  four  shall 
carry  on  within  New  Brunswick  any  of  its  business  unless 
and  until  a  license  under  this  part  so  to  do  has  been 
granted  to  it  and  unless  such  license  is  in  force,"  etc.,  etc. 
*•' Provided  that  taking  orders  for  buying  or  selling  goods, 
wares  or  merchandise  by  travellers  or  by  correspondence, 
if  the  Corporation  has  no  resident  agent  or  representative 
and  no  office  or  place  of  business  in  New  Brunswick,  shall 
not  be  deemed  a  carrying  on  of  business  within  this  part," 
etc.,  etc.  The  other  parts  of  this  section  do  not  affect  this 
case. 

Section  eighteen  provides  for  a  penalty  of  fifty  dollars 
a  day  for  every  day  any  extra-Provincial  Company  carries 
on  its  business  contrary  to  the  provisions  of  section  twelve. 
This  section  then  proceeds  as  follows :  "  And  so  long  as  it 
remains  unlicensed  under  this  part  it  shall  not  be  capable 
of  maintaining  any  action,  suit  or  other  proceeding  in  any 
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Court  in  New  Brunswick  in  respect  of  any  contract  made 
in  whole  or  in  part  with  in  New  Brunswick  in  the  course 
of  or  in  connection  with  business  carried  on  contrary  to  the 
provisions  of  section  twelve,"  etc.,  etc. 

The  defendant  company  is  a  corporation  doing  business 
in  Sussex,  in  Kings  County,  and  during  the  year  of  VJ06 
and  until  the  eighteenth  of  February  of  this  present  year, 
John  D.  Frier  was  the  manager  of  that  company,  and  on  the 
eleventh  of  Octol)er,  1906,  he,  on  behalf  of  the  defendant 
company  made  the  following  contract  with  the  jdaintit! 
company  at  Bloomfiold,  New  Jersey: 

Bloomfield,  N.  J.,  Ot*t,  11th,  190G. 

Empire  Cream  Separator  Co.  of  Canada,  Ltd. 
Toronto,  Ont. 

(jrcntlemen:  Pleaise  enter  our  order  and  ship  two  car- 
loads of  cream  separators  on  the  following  terms  and  con- 
ditions: 

One  carload  to  be  shipped  at  your  option  between  now 
and  Dec.  15th,  l^OG,  to  contain  as  follows: 

75.  Empire  Xo.  2  Separators  at  a  net  price  of  $42.50 
each. 

75  Xo.  IB  Empire  Separators  at  a  net  price  of  $15.90 
each.     F.  0.  B.  Sussex,  Xew  Brunswick. 

In  settlement  we  will  hand  you  five  monthly  notes  of 
equal  amounts  falling  due  March  1st,  April  1st/  May  1st, 
June  1st  and  July  1st,  bearing  interest  from  February  1st 
at  the  rate  of  6  per  cent,  per  annum. 

One  carload  to  be  shipped  on  or  about  December  15th, 
1906,  on  the  same  basis  for  which  we  will  send  you  speci- 
fications later  on.  For  this  car  we  will  hand  you  in  settle- 
ment five  notes  of  e(]ual  amounts  falling  due  August  1st, 
Sept.  1st,  Oct.  1st,  Xov.  1st,  Dec.  1st,  with  interest  from 
April  1st,  at  the  rate  of  G  per  ceui,  per  annum.  This 
second  ear  to  be  delivered  F.  O.  B.  St.  John,  Xew  Bruns- 
wick, notes  to  be  handed  you  on  receipt  of  machines. 

Yours  very  truly, 

MARrnME  DAIRY  CO.,  LTD, 

Per  J.  D.  Frier. 
Accepted  10,  11,  '06. 

H.  r.  SPAHLTXO. 

Manager. 
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A  question  arose  before  me  and  was  somewhat  argued 
as  to  whether  or  not  the  plaintiff  company  had  an  agent 
in  New  Brunswick,  and  on  the  affidavits  I  then  determined 
that  they  did  at  that  time  have  an  agent  in  New  Brunswick 
and  the  defendant  company  was  their  agent.  I  have,  how- 
ever, after  hearing  further  argument  in  the  matter,  con- 
cluded that  in  this  case  it  was  immaterial  whether  they  had 
an  agent  in  New  Brunswick  or  not. 

Two  matters  are  really  admitted: 

First,  that  the  plaintiff  was  an  extra-Provincial  Corpora- 
tion; that  is,  that  it  was  imcorporated  under  and  by  the 
Laws  of  Ontario.  Second^  that  it  had  no  license  to  do 
business  in  New  Brunswick. 

By  section  12  of  the  Act,  as  I  have  already  said  "no 
extra-Provincial  Corporation  coming  within  class  four  shall 
carry  on  within  New  Brunswick  any  of  its  business  unless 
and  until  a  license  under  this  part  so  to  do  has  been  granted 
to  it  and  unless  such  license  is  in  force.'' 

This  section  it  will  be  seen  prohibits  the  company  from 
doing  business  in  New  Brunswick  unless  and  until  it  has 
a  license.  The  only  exception  to  it  is  that  where  it  haft 
no  agent  in  New  Brunswick  it  may  take  orders  for  buying 
or  selling  goods,  wares  and  merchandise  by  traveller  or  by 
correspondemce.  The  goods  in  this  case  were  not  sold  by 
travellers  or  by  correspondence.  There  are  therefore  here 
two  questions,  and  in  my  opinion  two  questions  only,  to  be 
determined.     The  first  is: 

Did  the  defendant  do  business  in  the  Province  of  New 
Brunswick?  j 

The  second  is.  Can  the  writ  of  summons  be  set  aside 
on  the  summary  application,  assuming  that  the  company 
did  do  business  in  New  Brunswick? 

Dealing  with  the  first  question,  as  to  whether  the  com- 
pany did  business  in  the  province  of  New  Brunswick,  it  is 
important  to  observe  that  the  contract  provides  that  the 
separators  are  to  be  delivered  as  follows: 

The  first  carload,  F.  0.  B.  Sussex,  N.  B.,  the  second 
F.  0.  B.  St.  John,  New  Brunswick,  and  the  notes  were  to 
be  given  for  them  then,  or  rather  on  the  delivery  of  the 
goods. 

▼OL.   !▼.   l.L.R.    NO.    4 — 14 
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The  goods  therefore  were  the  property  of  the  plaintiff 
company  until  they  were  delivered,  one  carload  in  St.  John 
and  one  in  Sussex.  The  contract  was  not  completed  until 
they  were  so  delivered  and  until  the  notes  were  so  given. 
I  think  that  makes  a  doing  of  businesft  in  New  Brunswick. 

The  defendants  on  their  behalf  cited  two.  cases  which 
were  decided  by  this  Court: 

Allison  V.  Bobinson,  2  Pugs  (15  N.  B.  R.)  103,  and 
Jones  V.  Taylor,  2  Pugs.  (15  N.  B.  B.)  391. 

These  arose  under  the  Act  19  Victoria,  cap.  45,  which 
prohibited  any  foreign  insurance  company  from  doing  busi- 
ness in  the  province  without  first  filing  a  certificate  in  the 
Provincial  Secretary's  ofl&ce. 

The  policies  were  both  issued  by  the  Columbia  Insur- 
ance Company,  which  company  was  a  foreign  company  and 
had  not  filed  a  certificate  in  the  Provincial  Secretary's 
office. 

In  both  cases  Mr.  Allison  professed  to  be  acting  on  be- 
half of  one  Brewster  in  Boston,  who  was  an  insurance  broker. 
The  policies  were  issued  by  the  Columbia  Insurance  Com- 
pany, who  at  that  time  did  business  in  the  city  of  New  York, 
and  were  sent  to  Brewster  and  by  him  sent  to  Allison  to  be 
delivered  to  the  insured,  who  in  each  case  gave  his  note 
therefor. 

This  Court  in  short  held  that  the  fact  that  the  policy 
was  delivered  here  in  New  Brunswick  and  the  note  given 
here  was  a  doing  of  business  by  the  company  in  this  pro- 
vince and  that  the  plaintiffs  could  not  recover  on  the  notes. 
So  in  this  case  the  contract  itself  was  not  completed  until 
the  goods  were  delivered  here  in  New  Brunswick  and  the 
note  as  provided  for  in  the  contract  was  given,  and  that 
was  a  doing  of  business  in  New  Brunswick. 

The  plaintiff  cited  two  cases  in  support  of  its  views  that 
it  was  not  a  doing  business  in  New  Brunswick.  The  first 
was  Erichsen  v.  Last,  8  Q.  B.  D.  414;  also  Grainger  &  Son 
V.  Gough,  (1896),  App.  Cas.  325.  That  arose  on  the  ques- 
tion of  income  tax.  It  was  not,  of  course,  identical  with 
this,  because  it  did  not  affect  any  contract,  but  the  question 
•  was  whether  a  certain  wine  merchant  named  Louis  Roederer, 
whose  place  of  business  was  at  Bheims  in  France,  Mras  doing 
busines^s  in  England. 
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The  plaintifEs,  Grainger  &  Son,  were  his  agents  in  Lon- 
don. He  was  assessed  through  his  agents  on  an  income  on 
/the  ground  that  he  was-  doing  husiness  in  England.  The 
Court  held  that  he  was  not  doing  business  in  England,  but 
on  examining  the  judgment  carefully  it  was  based,  I  think, 
on  the  fact  that  although  orders  for  his  wines  may  have 
been  taken  in  London  the  contract  itself  was  made  and 
completed  in  France.  The  orders  from  Grainger  &  Son 
were  sent  to  him  at  his  place  of  business  in  France  and  he 
either  accepted  or  rejected  tliem  there,  and  if  the  order  was 
accepted,  delivered  the  wines  in  France. 

Lord  Herschel  in  giving  judgment  says  at  page  334: 

'*  The  wine  is  sold  to  the  customers  as  it  lies  in  Bheims 
cellar  or  *  Pris  en  Cave.'  The  customer  pays  the  cost  of 
packing  and  carriage  from  the  cellars  and  takes  all  risk. 
The  delivery  to  the  purchaser,  therefore,  takes  place  in 
France.^' 

Of  course  in  that  case  the  sale  was  complete,  the  goods 
had  been  delivered  in  France  and  no  part  of  the  contract 
was  executed  in  England.  j 

And  again,  at  page  336,  he  says,  rcierring  to  the  fact 
that  he  sent  circulars  to  persons  residing  in  England  and 
advertised  in  British  newspapers,  that  he  could  not  on  that 
account  be  said  within  the  meaning  of  the  statute  to  be 
exercising  his  trade  in  this  country. 

He  says: 

'*  They  relied  on  the  circumstance  that  he  had  appointed 
agents  in  this  country  who  regularly  solicited  and  received 
orders  and  transmitted  them  to  M.  Roederer.  If  in  each  • 
case  the  other  circumstances  are  the  same,  the  contract  of 
sale  being  made  abroad,  and  the  delivery  taking  place  there, 
1  tind  myself  quite  unable  to  sec  how  the  mode  in  which 
orders  are  solicited  and  obtained,  whether  by  an  agent  or 
by  cii\:ulars  or  advertisements,  can  make  the  difference,  and 
cause  the  trade  in  the  one  cai^e  to  be  exercised,  and  in  the 
other  not  to  be  exercised  within  this  country." 

And  he  held  that  he  did  not  exercise  a  trade  in  this 
country,  and  as  I  have  said,  the  ground,  it  seems  to  me,  on 
vliich  he  based  his  opinion  wa^^  that  the  contract  was  fully 
completed  in  France,  and  when  the  goods  came  into  England 
t-hey  were  the  goods  of  the  purchaser  and  not  the  goods  of 
the  seller. 


204  ^'^^  EA8TFJRN  LAW  REPORTER. 

And  Lord  Watson  giving  judgment  in  *he  same  case  says, 
at  page  340: 

"In  the  present  instance  the  orders  forwarded  to  Louis 
Boederer  were,  in  law,  nothing  more  than  offerer  to  purchase 
until  the  contract  between  him  and  each  offer  was  com- 
pleted by  his  acceptance  at  Rheims;  and  he  fulfilled  his 
part  of  the  contract  by  making  delivery  of  the  wine  sold 
to  the  purchaser,  and  at  his  risk,  in  Rheims." 

And  at  page  339  he  refers  to  two  cases:  Tischler  v. 
Apthorpe,  52  L.  T.  (N.  S.)  814,  and  Pommery  v.  Apthorpe, 
56  L.  J.  (Q.  B.)  155.  In  both  of  which  cases  it  was  held 
that  the  party  was  liable  to  the  income  tax,  and  in  doing 
so  he  says: 

"  The  foreign  wine  merchant  traded  in  this  country 
through  an  English  agent,  who  sold  his  wine  in  England  and 
received  the  price,  making  delivery  to  the  buyer  either  from 
the  stock  which  had  been  sent  to  him  by  his  principal^  or 
by  directing  a  consignment  to  be  sent  from  Rheims." 

From  th€se  cases  it  will  be  seen  that  a  clear  distinction 
was  drawn  both  by  Lord  Herschel  and  Lord  Watson  be- 
tween the  cases  where  the  contract,  was  completed  abroad, 
that  is,  where  the  delivery  was  made  abroad  and  the  pur- 
chase price  paid  or  settled,  and  where  the  contract  was 
completed  in  England;  that  is,  the  goods  delivered  in  Eng- 
land and  the  price  paid  or  settled  there,  holding  that  in 
the  former  case  the  trading  was  not  done  in  England,  and 
in  the  latter  case  it  was  done  in  England. 

Other  cases  may  be  referred  to  which  enunciate  the  same 
principle.  Of  course,  the  cases  I  have  referred  to  relate 
to  taxation  on  income,  but  it  involves  the  principle  as  to 
whether  the  companies  were  doing  business  in  England  and 
what  is  the  doing  of  business,  and  I  think  all  of  them  shew 
that  where  the  business  is  done  as  this  was  done — that  is, 
where  a  contract  is  made  for  the  delivery  of  goods  in  New 
Brunswick,  as  this  was,  the  contract  to  be  completed  in  New 
Brunswick,  that  it  is  a  doing  of  business  in  New  Brunswick, 
and  if  so  it  is  in  contravention  of  this  Act,  because  the 
words  of  the  Act  are  explicit  in  prohibiting  an  extra-pro- 
vincial corporation  from  doing  business  without  a  license. 

I  therefore  think  that  this  company  did  do  business  in 
New  Brunswick,  and  did  it  contrary  to  the  provisions  of 
Section  12  of  the  Act  to  which  I  have  referred. 
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The  next  question  that  arises  is: 

Have  I  on  a  summary  application  the  right  or  power  to 
set  aside  the  summons  or  must  this  defence  be  raised  by 
way  of  plea? 

The  18th  Section  of  the  Act,  as  I  have  already  said, 
provides  for  a  penalty  for  any  extras-provincial  corporation 
coming  within  class  four  carrying  on  business  contrary  to 
the  provisions  of  section  12. 

Stopping]  thexe,  without  any  furtl^^r  legialatioai,  the 
company  could  not  recover,  and  it  would  be  open  to  the 
defendant  to  plead  tliat  the  plaintiff  had  no  license  to  do 
business  in  New  Brunswick  and  therefore  was  doing  busi- 
ness contrary  to  the  provisions  of  the  statute  and  the  plain- 
tiff could  not  succeed.  But  section  18  does  not  stop  there; 
it  provides  that  so  long  as  the  company  remains  unlicensed 
it  shall  not  be  capable  of  maintaining  any  action,  suit  or 
other  proceeding  in  any  court  in  New  Brunswick  in  respect 
of  any  contract  made  in  whole  or  in  part  within  New  Bruns- 
wick in  the  course  of  or  in  connection  with  the  business 
carried  on  contrary-  to  the  provisions  of  Section  12. 

The  section  also  provides  that  upon  the  granting  or 
restoration  of  the  license  or  the  removal  or  any  suspension 
thereof  such  action,  suit  or  other  proceeding  may  be  main- 
tained as  if  such  license  had  been  granted  or  restored  be- 
fore the  institution  thereof. 

This  provision  seems  to  me  to  make  it  clear  that  the 
parties  are  prohibited  from  maintaining  any  action  so  long 
as  they  arc  without  a  license  for  doing  business  in  New 
Brunswick,  because  the  construction  to  be  given  to  that 
would  seem  to  be  that  if  they  obtain  a  license  then  they 
may  bring  an  action  on  the  contract.  In  other  words,  the 
contract  itself  is  not  absolutely  illegal,  but  an  action  cannot 
bo  maintained  upon  it  until  and  unless  a  license  has  been 
granted. 

In  this  case  no  license  has  been  granted  and  yet  the 
party  is  seeking  to  maintain  an  action  upon  it. 

I  cannot  think  that  it  was  at  all  the  intention  of  the 
lcp:islature  or  that  the  section  can  be  made  to  bear  the 
construction  that  the  parties  can  maintain  the  action  to 
trial,  and  the  defendant  is  left  to  plead,  because  his  pica 
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would  not  be  one  as  to  the  contract  at  all,  but  it  would  be 
simply  that  it  had  not  obtained  a  license  and  therefore 
could  not  proceed,  and  that  plea  it  will  be  seen  is  not  an 
answer  to  the  cause  of  action. 

I  think  therefore,  giving  a  fair  and  proper  construction 
to  the  statute,  it  means  something  more,  something  beyond 
the  fact  that  this  defence  can  be  raised  by  way  of  pleading. 

It  was  not  necessary  to  add  to  the  section  that  the 
action  could  not  be  maintained  in  order  to  give  the  defend- 
ants a  right  to  answer  by  way  of  plea,  because  as  I  have 
already  said,  he  could  not  do  so  without  that ;  but  the  section 
says  that  the  action  shall  not  be  maintained.  What  is  the 
meaning  of  maintaining  an  action?  1&  it  not  the  issuing 
of  a  writ,  the  continuing  of  the  action  by  declaration  down 
to  trial? 

That  certainly  must  be  tlie  maintaining  of  an  action,  and 
the  section  says  that  an  action  shall  not  be  maintained  and  if 
a  meaning  is  to  be  given  to  that  I  think  the  only  meaning  that 
can  be  given  to  it  is  that  when  the  facts  appear  to  the  Judge 
as  they  did  in  this  case  by  the  written  contract,  that  the  busi- 
ness was  done  within  the  province  of  New  Brunswick,  con- 
trary to  the  provisions  of  sec.  12,  the  Judge  has  power  to 
prevent  the  plaintiff  from  maintaining  the  action  by  setting 
aside  the  summons. 

This  section  speaks  of  a  contract  made  in  whole  or  in  part 
within  New  Brunswick.  The  contract  itself,  it  is  true,  was 
written  in  Bloomfield.  N.J.,  but,  taken  as  a  whole,  it  was 
partially  to  be  performed  in  New  Brunswick,  and  I  think 
sec.  18  in  that  refers  to  sec.  12,  which,  as  I  have  said,  is  pro- 
hibitory in  its  nature,  and  when  it  is  said  that  the  company 
shall  not  be  capable  of  maintaining  any  action,  suit,  etc.,  it 
simply  means  where  it  is  doing  business  in  New  Brunswick 
contrary  to  the  provisions  of  sec.  12  of  the  Act. 

I  do  not  here  discuss  the  different  affidavits  that  were 
made  and  that  were  read  before  me  as  fully  as  I  did  when 
the  matter  was  being  heard  before  me  in  Chambers,  because, 
as  I  have  said,  it  seems  to  me  to  be  quite  immaterial  whether 
the  plaintiffs  had  an  agent  in  New  Brunswick  or  not.  They 
had  no  license  in  New  Brunswick,  and  these  goods  were  not 
sold  either  by  a  traveller  or  by  correspondence.  They  were, 
however,  in  fact  sold  under  the  contract  that  is  admitted  by 
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both  parties  to  have  been  made,  and  that  contract  provides,  as 
I  have  already  said,  for  the  doing  of  business  in  New  Bnins- 
wick,  and  they  cannot  recover  at  all  except  they  recover  on 
that  contract  which  is  in  contravention  of  sec.  12  of  the  Act, 
and  I  think  this  action  cannot  be  maintained.  Therefore  the 
appeal  must  be  dismissed. 

Hanington,  J.  (dissentiente): — This  is  an  application  to 

rescind  an  order  made  by  McLeod,  J.,  setting  aside  the  plain- 

tiflPs  writ  in  an  action  brought  by  them  to  recover  from  the 

defendants  the  amount  of  several  promissory  notes  made  by 

them  to  the  plaintiffs  for  goods  supplied  on  the  ground  that 

the  plaintiffs  had  not  obtained  a  license  to  do  business  in  this 

province  under  ch.  18  of  the  Consolidated  Statutes,  sees.  12 

and  18   of  which  are  relied!  on  in  support  of  the  defendants 

order.     These  sections  provide  that  certain  corporations  must 

procure  from  the  Provincial  Government  a  license  before  they 

can  carry  on  business  in  this  province,  and  that  no  action  can 

be  maintained  for  the  enforcement  of  contracts  made  in  this 

province  without  such  license.     I  am  of  opinion  that  it  is  not 

contemplated  by  the  statute  that  if  a  writ  be  issued  as  in 

this  case,  it  can  be  set  aside  by  an  order  obtained  from  a  Judge 

of  this  Court  on  summary  application  on  affidavits,  as  was 

done  in  this  instance.    I  think  if  the  defendants  rely  upon 

the  provisions  of  the  statute  as  they  seek  to  do,  and  the 

statute  applied,  it  is  a  subject  of  plea  and  not  of  summary 

application. 

Secondly,  I  am  of  the  opinion,  from  the  affidavits  before 
us,  that  the  plaintiffs  did  not  carry  on  business  in  this  pro- 
vince at  the  time  of  the  contract  for  the  sale  of  the  goodte  for 
which  these  notes  were  given,  and  therefore  the  plaintiffs 
were  not  in  that  respect  within  the  terms  of  the  statute. 

Thirdly,  I  am  of  opinion  that  the  contracts  between  the 
plaintiffs  and  the  defendants  were  not  made  in  this  province, 
but  were  made  in  the  State  of  New  Jersey  by  a  company  in- 
corporated in  the  province  of  Ontario.  For  these  reasons  I 
think  the  order  should  be  set  aside  that  the  plaintiffs  may  pro- 
ceed with  their  suit.  Holding  these  views  there  is  no  need 
to  discuss  as  to  whether  or  not  the  learned  Judge  should, 
under  the  Act,  have  allowed  the  plaintiff  an  opportunity  to 
apply  for  the  license  nunc  pro  tunc.  Although  I  am  inclined 
to  think  that  it.  would  be  a  proper  case  upon  trial  so  to  do  if 
the  question  arose. 
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Landry,  J.  (dubitante) : — On  the  argument  I  strongly 
inclined  to  the  opinion  that  the  contract  was  not  made  in 
New  Brunswick  and  therefore  the  plaintiff  company  was  not 
carrying  on  a  business  in  New  Brunswick,  and  that  even  if 
the  plaintiflE  company  came  within  the  Act  cited  the  defend- 
ants could  not  take  advantage  of  that  by  a  summary  applica- 
tion, but  should  do  so  by  plea.  The  consideration  I  have 
since  given  to  the  case  rather  confirmed  this  first  formed 
opinion;  but  the  well  reasoned  judgment  of  my  brother  Mc- 
Leod,  concurred  in  by  the  Chief  Justice,  maHes  me  rather 
doubtful  of  the  correctness  of  the  view  I  had.  I  will  not, 
therefore,  differ  from  the  judgment  of  the  Court,  and  I  have 
less  reluctance  in  yielding  my  own  views  because  of  the  fact 
that  my  not  doing  so  would  not  change  the  result  T  had 
strong  doubts  as  to  whether  the  contract  was  not  made  by  cor- 
respondence, and  I  cannot  altogether  free  myself  from  such 
doubts.  In  fact  the  negotiations  were  carried  on  in  the 
United  States  of  America,  and  consisted  of  a  written  proposi- 
tion and  an  acceptance  in  writing  of  the  same,  which  fact,  to 
my  mind,  goes  a  long  way  to  establish  that  the  contract  was 
entered  into  by  correspondence. 


'm  ic 
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CouBT  OP  Review.  October  26th,  1907. 

WARD  V.  BELL. 

Coram,  Fortin^  Charbonneau,  and  Dunlop,  JJ. 

Debtor  and  Creditor — Loan  of  Moneys — Promissory  $^ote — 

Discharge — Banks  and  Banking, 

DuNLOP,  J.: — This  is  an  inscription  in  review  of  the 
judgment  of  the  Superior  Court,  Montreal,  Curran,  J.,  ren- 
dered the  18th  June,  1907,  condemning  defendants,  Thomas 
iT.  Cliisholm  and  Joshua  A.  Bell,  to  pay  plaintiff  $5,000  and 
as  respects  the  defendant,  now  inscribing  in  review,  the  costs 
of  contesting  the  action.  The  action  was  for  money  loaned 
to  the  defendants  jointly  and  severally,  and  for  money  paid 
to  and  advanced  for  them  during  the  months  of  June,  1905, 
at  Montreal.  Chisholm  made  default.  Bell  pleaded  a  general 
denial.  With  the  return  of  the  writ  plaintiff  filed  his  ex- 
hibit P.,  a  receipt  from  the  Royal  Bank  of  Canada,  which  is 
in  the  following  terms :  "  Receivod  from  Joseph  Ward,  per 
the  Bank  of  Nova  Scotia,  the  sum  of  $5,000  in  full  settle- 
ment of  his  note  for  $15,000  referred  to  in  the  agreement  be- 
tween the  Royal  Bank  of  Canada,  and  said  Joseph  Ward,  of 
date  11th  September,  1900,  in  consideration  of  which  the 
bank  herewith  return  to  said  Ward,  said  note,  and  it  is  hereby 

understood  and  agreed  between  thorn  that  this  is  a  full  and 
complete  settlement  of  all  matters  referred  to  in  said  atrroc- 
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ment  of  the  11th  September,  1900;  and  each  gives  to  the 
other  a  full  and  complete  discharge  and  release  in  relation 
thereto ;  and  further,  the  Bank  of  Nova  Scotia  is  hereby  re- 
leased and  discharged  from  its  guarantee  to  the  Merchanfd 
Bank  of  Halifax  of  date  the  19th  September,  1900/'    De- 
fendant Bell  appeared  to  be  placing  all  his  reliance  on  the 
technical  ground  that  no  actual  loan  had  been  made  by  plain- 
tiff in  June,  1905.     Bell  was  questioned  by  the  Court,  and 
his  answers  were  not  satisfactory.     He  sought  to  protect  him- 
self by  stating  that  his  knowledge  was  not  personal  and  posi- 
tive as  to  such  indebtedness.     But  he  did  not  deny  under 
oath  the  truth  of  the  statement  of  account  of  plaintiff.     Cer- 
tain original  documents  having  remained  undiscovered  after 
diligent  search  for  them,  the  Court  below  properly  allowed 
plaintiff  to  make  secondary  evidence  with  reference  to  audi 
documents.     The  other  papers  produced  are  corroborative  evi- 
dence of  the  main  fact,  namely,  that  plaintiff's  note  of  $15,000 
referred  to  in  exhibit  P  was  loaned  to  the  defendants,  who 
should  have  redeemed  it  when  it  matured.    What  plaintiff 
had  to  prove  was  that  the  $5,000  paid  to  the  bank  in  iJune, 
1905,  ifas  paid  as  an  advance  on  account  of  defendants. 
This,  in  my  opinion,  is  perfectly  done,  and  that  no  other 
judgment  could  have  been  rendered.  As  a  matter  of  fact  Mr. 
Ward  had  to  pay  to  the  bank  $5,000  for  the  return  of  his 
accommodation  note  given  to  the  defendants,  and  which  they 
had  agreed  to  return  to  plaintiff  as  mentioned  in  their  letter 
of  the  29th  August,  1900,  and  which  reads  as  follows:   "  To 
the  manager  of  the   Merchants'  Bank   of   Halifax: — Sir: 
Please  find  enclosed  our  note  for  $15,000,  to  which,  as  soon 
as  issued,  we  will  attach  $15,000  of  Stanley  Mine  stock, 
and  for  which  please  deliver  to  bearer  Mr.  Ward's  note 
for  $15,000,  now  deposited  with  you  as  collateral,  which  was 
an  acconmiodation  note  to  us,  and  which  we  have  agreed  to 
return  to  him.    (Signed)  IJoshua  A.  Bell,  Thomas  J.  Chis- 
holm.''  I  am  of  opinion  that  claimant  was  justified  in  claim- 
ing repayment   of  this   $5,000,   and   that   he   has   clearly 
established  his  case.     I  am  of  opinion  to  confirm  the  judg- 
ment below  with  costs,  and  this  is  the  unanimous  opinion 
of  the  Court. 
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BBUXET  V.  ROTH. 

Coram,  Fortix^  Charbonneau,  and  Dunlop^  JJ. 

Tort  —  Parent  and  Child  —  Damage  to  Properly  Caused  by 
Minor — Action  against  Boy's  Faiher — Evidence — Admis- 
don  of  Son  not  Binding  on  Defendant. 

Charbonkeau^  J.: — This  is  an  inscription  in  review  of 
tile  judgment  of  the  Superior  Court,  Montreal,  Lynch^  J., 
granting  plaintiff  $35  damages,  with  costs  of  an  action  for 
that  amount.  Plaintiff  sued  to  recover  $100  damages  caused 
to  a  cart  load  of  meat  belonging  to  plaintiff  by  defendant's 
minor  son.  Defendant  ^ilaaded  the  damage  had  been  caused 
by  another  boy  (who  is  named)  and  not  by  his  son.  It  is 
established  both  boys  were  playing  about  the  cart  at  the  time 
the  damage  was  done,  and  although  the  evidence  is  contra- 
dictory, we  think  the  judgment  below  is  perfectly  well  founded, 
and  we  confirm  it  unanimously,  with  costs. 

FoRTiN,  J. : — I  would  just  like  to  add  a  few  words.  This 
caso^  otherwise  of  little  interest,  involves  a  rather  important 
point,  namely,  attempt  on  the  part  of  plaintiff  to  prove  an 
admission  on  the  part  of  defendant.  The  admission  consisted 
in  certain  words  pronounced  by  defendant's  minor  son,  which 
clearly  implied  that  he  was  one  of  the  boys  about  the  cart. 
I  wish  to  point  out  that  an  admission  by  a  minor  son  of  a 
party  to  a  suit  is  not  an  admission  on  the  part  of  such  party. 
An  admission  to  be  binding  and  to  make  proof  must  be  made 
by  one  of  the  parties  to  the  action.  In  the  present  case  it  is 
the  minor's  father  who  is  a  party  to  the  suit — not  the  minor 
himself.  It  makes  no  difference  that  the  father  is  repre- 
senting his  minor  child  and  is  not  a  party  to  the  suit  from 
any  act  on  his  part.  The  rule  is  always  the  same,  and  it 
^«^t  be  strictly  interpreted. 
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dUEBEC. 

Court  of  Review.  October  26th,  1907. 

COLUMBUS  FISH  AND  GAME  CLUB  v.  EDWARDS 

COMPANY,  LTD. 

Coram,  FoiiTix,  Ciiarbonn^eau,  and  Duxlop,  JJ. 

Fishing — Lease  from  Crov>rv — Timber  License  —  Trespass — 
Conflicting  Interests — Deed — Construction — Computat ion 
of  Time. 

m 

Charbonneau,  J. : — This  is  an  action  for  trespass  and  in 
damages  coupled  with  an  injunction  prohibiting  the  company 
defendant  from  doing  certain  acts  on  lots  belonging  to  plain, 
tiff.  The  club  is  the  owner  of  certain  lots  in  the  township 
of  de  Montigny,  having  bought  the  same  from  one  Maille, 
who  held  them  under  a  location  ticket  from  the  Crown,  au<l 
at  the  same  time  the  club  is  the  holder  of  a  fishing  lease  from 
the  Crown  of  the  lakes  on  which  these  lots  border.  The  de- 
fendant holds  the  license  for  cutting  timber  on  a  large  limit 
within  which  the  lots  and  lakes  are  situated.  The  moment 
a  location  ticket  is  granted  by  the  Cix>wn  the  lots  covered  by 
such  ticket  are,  by  law  and  stipulation,  withdrawn  from  the 
license  for  cutting  timber.  When  Maille  sold  his  rights  to 
plaintiff  (March  13th,  1902),  lie  reserved  to  himself  *' la 
coupe  du  bois  de  piin,  epinette,  sapin  et  bois  blanc  (tilleul), 
pendant  trois  ans,  a  compter  de  Tautomne  prochain.''  Later, 
Maille  sold  his  rights  under  that  reservation  to  one  Hilaire 
Chasles,  from  whom  the  defendant  bought  it.  The  defendant 
did  cut  or  had  been  cutting  wood  during  the  fall,  when  the 
injunction  and  present  action  were  taken,  21st  December, 
1905.  By  the  judgment  of  the  Superior  Court,  Ottawa, 
Champagne.  J.,  rendered  the  7th  of  May,  1907,  the  defendant 
was  condemned  as  a  trespasser,  enjoined  from  disturbing  the 
plaintiff  in  the  free  enjoyment  and  possession  of  said  lots  and 
condemned  to  pay  $406.60,  value  of  the  wood  cut ;  it  was  also 
condemned  to  pay  the  costs  of  the  proceedings  on  the  injunc- 
tion, including  the  costs  of  the  rule  nisi.  Both  parties  com- 
plain of  the  judgment.  Plaintiff  claims  that  defendant 
should  have  been  condemned  to  a  lai'ffcr  amount  of  damasres 
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and  also  to  a  penalty  on  the  rule  nisi,  as  having  been  in  con- 
tempt of  Court     The  defendant  pretends  the  action  should 
have  been  dismissed  altogether,  as  well  as  the  injunction,  and 
that  with  costs;    subsidiarily    it   claims    that    the  damages 
awarded  were  too  large  and  should  be  reduced.  It  pfetends  that 
being  in  the  rights  of  Chasles,  who  had  a  transfer  from  Maille, 
it  had  a  right  to  cut  the  timber  until  the  end  of  the  autumn 
of  1905;  it  pretends  also  that,  as  plaintiffs'  lots  border  on 
lakes,  and  were  granted  to  it  by  the  Crown,  subject  to  the  laws 
and  regulations  concerning  fisheries,  the  sale  of  said  lands 
is  subject  to  a  reserve  of  three  chains  in  depth  upon  the  lands 
bordering  said  lakes  (62  Vict.,  Que.,  c.  23,  s.  1379) ;  that  as 
a  holder    of    the    license    for   cutting    timber    it    had    a 
right  to   cut   timber    and    the    three    chains    reservation, 
•  which   remains    vested    in    the    Cro^n    as    absolute    pro- 
perty (s.  1383,  same  statute);  that  all  the  timber  was  cut, 
except  a  small  quantity  of  the  value  of  about  fifteen  to  twenty 
dollars,  on  that  reserved  strip  of  land,  and  that  consequently 
the  plaintiff  could  not  complain  except  for  that  very  email 
quantity  of  timber.     The  first  point  raised  depends  entirely 
upon  the  interpretation  of  the  clause  above  mentioned.    When 
Maille  sold  the  lots  to  plaintiff,  reserving  for  himself  "la 
coupe  du  bois  pendant  trois  ana,  a  compter  de  Vautomne  pro- 
chain  (1902),^'  was  he  stipulating  for  three  years  from  the  be- 
ginning of  the  fall  of  1902,  or  from  and  after  the  end  of  the 
fall  of  1902  ?     The  injunction  was  issued  on  the  2l8t  of  De- 
cember, 1905.     If  the  first  interpretation  is  adopted  the  de- 
fendant was   rightly   condemned;   if    the   second  should  be 
^Qopted,  it  was  within  the   reserved   period   when  it  ceased 
cutting  wood  in  that  particular  locality  and  when  the  pro- 
l^^ngs  were  taken  against  it,  and,  therefore,  such  proceed- 
^^§s  should  be  dismissed.     A  doubtful  clause  may  be  inter- 
P^eted  by  circumstances  and  by  the  usages  of  the  place  where 
"^  contract  is  made ;  but  in  this  case,  the  proof  does  not  give 
^  ^y  sufficient  basis  for  interpretation  of  the  real  intention 
^he  parties.     It  is  true  that  Maille,  in  whose  favour  the 
^^*'Vation  was  made,  gave  his  own  interpretation  when  he 
'^^^  his  reserved  rights  to  Chasles,  January  24th,  1904,  to  be 
^^ised  within  three  years  (a  compter  de  Pautomne  dernier, 
^^)  ;  but  if  the  rules  of  interpretation  offered  by  the  defend- 
^  are  admitted,  this  would  extend  the  period  to  the  end  of 
^  fall  of  1906,  which  is  evidently  beyond  the  pretensions 
^v.  W^e  defendant ;  besides,  it  is  contradictory  to  the  deed  from 
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Maille  to  the  club,  although  similar  terms  are  used.  It  is 
self-evident  that  the  Court  cannot  adopt  the  interpretation 
put  upon  the  deed  by  the  vendor,  who  was  evidently  mistaken 
in  his  later  transaction,  or  was  acting  in  bad  faith.  We  are 
left  with  only  the  rules  of  law  to  interpret  the  clause,  which, 
1  must  admit,  does  not  seem  to  us  as  clear  as  it  appeared  to 
be  to  the  Court  below.  By  the  old  rule  of  interpretation, 
which  is,  indeed,  only  a  tradition,  it  is  true,  but  which  has 
been  adopted  from  time  immemorial  and  of  which  we  have  an 
exemplification  in  art  2244,  C.  C,  the  starting  point  in  com- 
puting delays  as  the  dies  a  quo  does  not  count.  If  instead  of 
a  day,  the  starting  point  is  a  month,  the  month  should  not 
count;  if  a  season,  the  same  rule  should  apply,  and  we  cannot 
say  that  we  are  counting  "  a  compter  de  Tautomne,"  unless 
the  whole  autumn  has  actually  passed.  Besides  the  English 
authorities  quoted  by  appellant,  we  find  the  French  doctrine 
on  the  subject  condensed  in  the  Pandectes  Francaises,  verbo, 
"  Delais,"  and  No.  93  lays  down  the  general  rule.  No.  107  is 
exactly  in  point  and  defines  the  very  words  used  in  the  claiise 
that  we  have  to  interpret.  The  same  authority  applies  the 
rule  to  the  seasons,  months  and  other  time  units.  Refer  also 
to  24  Laurent,  No.  387;  Demolombe,  Obligations,  Nos.  643 
and  following.  Adopting  this  interpretation,  this  Court  has 
come  to  the  conclusion  to  reverse  the  judgments  and  dismiss 
plaintiils'  action,  and  also  all  its  proceedings  upon  the  in- 
junction. Finding  with  the  defendant  on  the  first  point,  we 
do  not  feel  bound  to  examine  the  second  point,  and  of  course 
there  is  no  need  of  discussing  the  inscription  of  plaintiflE  ask- 
ing for  a  larger  condemnation.  'This  is  tho  unanimous  judg- 
ment of  the  Court. 


QUEBEC. 

Court  of  Review.  October  26th,  190T. 

MATHYS  v.  EHRENBACH. 
Coram,  Fortin,  Charbonneau  and  Punlop,  JJ. 

8(de  of  Goods — Principal  and  Agent — Limited  AuthofHty  of 
Agent — Custom  of  Trade — Ratification. 

DuNLOP,  J. : — This  is  an  inscription  in  review  of  a  judg- 
ment of  the  Superior  Court,  Montreal,  Bemers,  J.,  rendered 
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the.  20th  Febraiary,  1907^  dismissing  plaintiff's  action  with 
costs.     Plaintiff  sued  defendants  for  $194.58^  alleging  an 
agreement  between  him  and  defendants'  agent  and  repres^ta- 
tive  whereby  plaintiff  bought  a  certain  quantity  of  Venetian 
serge  at  a  certain  price^  which  agreement  defendants  after- 
wards repudiated  and  plaintiff  had  to  purchase  elsewhere  at 
a  loss  estimated  as  above.       Defendants  plead  substantially 
that  Nadeau  was  merely  their  agent  and  that  his  obligation 
towards  plaintiff  was  subject  to  confirmation  at  defendants' 
head  office,  and  this  custom,  well  known  to  plaintiff^  was  due 
to  the  fact  that  manufacturers'  agents  here  are  unable  to 
know  at  a  given  moment  what  goods  their  principals  may 
have  in  stock  in  foreign  countries,  nor  how  these  goods  may 
have  been  affected  by  the  fluctuations  of  the  market;  that 
plaintiff  knew  all  this  and  also  knew  of  Nadeau's  limited 
powers;  that  in  any  event,  defendants  subsequently  )nAde 
plaintiff  an  offer  of  58  3d  per  yard,  which  plaintiff  refusod, 
so  that  he  was  in  no  wise  obliged  to  pay  Oh  6d  per  yard  as 
he  alleges  he  did.     In  his  answer,  plaintiff  practically  tra- 
versed this  plea.    The  question  involved  is  one  of  mandate 
or  agency  and  the  right  of  Nadeau  to  bind  defendants  in 
taking  Mathys'  order.     Article  1703  C.   C,  amongst  other 
provisions,  says  that  for  the  purpose  of  alienation  and  hy- 
pothecation and  for  all  acts  of  ownership  other  than  acts 
of    administration,    the    mandate    must    be    express.     In 
this  case,  the  mandate  was  not  express.     The  mandatory 
can  do  nothing  beyond  the  authority  given  or  implied  by 
the  mandate.     In  the  letter  written  to  Nadeau  by  defemi- 
ants  and  appointing  him  their  agent,  no  special  powers 
afe  mentioned  and  no  particular  authority  is  given.     The  only 
contract  between  them    was   as   to   the   exclusiveness  of  the 
agency  and  the  amount  of  the  commissions.     What  then  are 
the  usual  powers  of  person^  who,  like  Nadeau,follow  the  occu- 
pation of  manufacturers'  agents?    The  proof  made  at  the 
trial  establishes  this  beyond  question.   Many  witnesses  swear 
that  the  well  established  custom  of  trade  is  that  all  orders 
taken  by  them  should  be  subject  to  notification  and  confinna- 
tion  by  the  home  office,  and  that  in  no  case  unless  distinctly 
specified  in  a  given  contract,  could  any  order  be  binding  upon 
the  principals   or   manufacturers   themselves   without    their 
assent.     To  succeed  plaintiff  must  shew   that  this  order  was 
exceptional  and  this  it  appears  to  me  he  has  not  done;  and 
that  it  has  been  proved  that  the  custom  of  trade  in  such  mat- 
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ters  is  to  refer  orders  for  confirmation  to  the  home  office.  The 
moment  defendants  received  the  order  they  declined  to  fill  it. 
Further,  it  is  proved  defendants  made  a  second  offer  of  5s  3d 
per  yard  to  plaintiff  and  yet  he  persisted  in  refusing  it  and 
going  into  the  market  at  6s  6d.  This  action  on  his  part  was 
clearly  unjustifiable.  On  the  whole,  I  am  of  opinion  to  con- 
firm the  judgment,  and  this  is  the  unanimous  judgment  of 
this  Court. 


NEW  BSUHSWICK. 

Full  Court.  Xovembek  22xd,  1907. 

REX  V.   KAY,  Ex  parte  PATRICK  GALLAGHER. 

Canada  Temperance  Act — Conviction — Sec.  127,  B.  S.  C. 
1906,  ch,  152 — Certiorari — Order  nisi  to  quash — Applica- 
bility of  If  Edw.  VII.  ch.  Jfl  {amending  Canada  Temper- 
ance  Act)  to  C(/unty  of  Westmorland,  N,B.  —  Fine  and 
Imprisonment — Dvicretion  of  Magifftraie. 

Gallagher  was  convicted  in  August,  1906,  before  stipen- 
diary magistrate  Kay,  of  Moncton,  for  a  first  offence  for 
keeping  intoxicating  liquor  for  sale  in  Westmorland  con- 
trary to  the  second  part  of  the  Canada  Temperance  Act,  and 
was  sentenced,  under  sec.  100  of  the  Canada  Temperance  Act, 
as  enacted  and  substituted  by  4  Edw.  VTL  cap.  41  [now  sec. 
127,  cap.  152,  Rev.  Stat.  Can.  1906],  to  one  month  in  gat>l 
without  the  option  of  a  fine. 

An  order  absolute  for  a  certiorari  and  an  order  nisi  to 
quash  was  granted  by  Mr.  Justice  Landry,  and  th#hiatter  was 
argued  on  th(^  14th  of  June  last  before  Tuck,  C.J.,  Haxin-o- 
Tox.  Landry  and  McLkod,  JJ. 

^f.  G.  Teed,  K.C.,  in  support  of  the  order  nisi  to  quash. 
W.  B.  Chandler,  K.C.,  contra. 

Tn  addition  to  the  authorities  given  in  the  judgment  of 
Mr.  Justice  McLeod,  the  following  were  cited: — 

By  Mr.  Teed,  Dawson  v.  State  of  Te.xas,  25  Tex.  r>70; 
Lawhon  v.  State  of  Texas,  20  Tex.  101;  19  Am.  &   Knsr. 
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Ency.  (5^nd  ed.),  543;  Paley  on  Convictions,  155;  W^^^.  v. 
Bibblee,  31  N.  B.  R.  3. 

By  Mr.  Chandler,  Kex  v.  Kay,  ex  parte  McDougal,  38  N. 
B.  R.  1;  2  E  L.  K.  163;  Rex  v.  Bombardier,  11  Can.  Cr.  Cas. 
216;  Ex  parte  Perkins,  30  X.  B.  R.  15;  Ex  parte  Flanagan, 
34  N.  B.  R.  577. 

The  judgment  of  the  Court  (TrcK^  C.J.,  Haningtox, 
Lakdhy,  and  McLeod,  JJ.)  was  delivered  by 

McLeod,  fl.: — This  is  an  order  nisi  to  quasli  a  convic- 
tion against  Patrick  Gallagher,  for  keeping  liquor  for  sale, 
contrary  to  the  second  part  of  the  Canada  Temperance  Act. 
The  offence  complained  of  was  for  keeping  liquor  for 
sale,  between  the  15th  and  30th  July,  1906.    The  informa- 
^on  was  laid  on  the  30th  July,  1906,  and  the  case  was  tried 
Ware  stipendiary  magistrate  Kay,  of  Moncton,  on  the  second 
"V  of  August,  1906,  and  the  defendant  convicted  and  sen- 
^eneed  to  imprisonment  for  one  month. 

Phe  grounds  on  which  it  is  sought  to  set  aside  the  con- 
J^tioxi  are:  First.  That  the  magistrate  had  no  jurisdiction; 
J^  econd.  That  the  charge  on  which  the  conviction  was  made 
^^  already  been  adjudicated  on  and  the  defendant  convicted 
^^Tore  police  magistrate  McQueen,  of  Shediac,  Westmorland 

county 

^^s  to  the  first  ground,  it  was  claimed  that  the  Canada 

,  ^'^perance  Act  was  a  local  option  Act,  and  when  adopted 

,^    W'estmorland  county  in  1880,  it  contained  no  provision 

i^iiprisonment  for  a  first  offence  witliout  a  fine;  and  that 

^^^ild  not  be  amended  to  change  the  penalty  to  imprison- 

^'t    only,  so  as  io  affect  Westmorland  couiitv,  without  the 

*^^tit  of  the  electors  of  tlie  count  v. 

^        l^lie  Act  was  ]>assed  in  1878  (Ust  Vict.  «.•.  10)  and  by 

j  .  ,  ^O'U  100  it  was  ptovidcd  that  a  j)er8on  convicted  of  vio- 

,,,  ^^^ti  of  the  second  part  of  the  Act  should  be  '*  liable  on 

I       *^iary  conviction  to  a  jwnaity  of  not  less  than  fifty  dol- 

^^^>     for  the  first  offence,  and  not  less  than  one  hundred 

j^  ^^Ts  for  the  second/'etic.     It  has  since  been  amended  in 

^.^    ^'^al  particulars;  but  section  100,  as  to  the  penalties  for 

^Y    ^tion  of  the  second  part  remained  tbe  same  until  i:)04, 

^^.  ^^  it  was  repealed  (\  Edw.  7.  c.  41),  and  a  section  sub- 

g^     '^ted  therefor,  by  which  it  was  provided  that  any  per- 

j.L^      convicted   of   violating  the   second   part   of  tho   Act, 

^^Id,  "  on  summary  conviction,  be  liable  to  a  penalty,  for 
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the  first  offence^  of  not  less  than  fifty  dollars  or  imprison- 
ment for  a  term  not  exceeding  one  month,  with  or  with- 
out hard  labour;  and  for  a  second  offence^  to  a  fine  of  not 
less  than  one  hundred  dollars^  or  imprisonment  for  two 
months,  with  or  without  hard  labour;  and  for  a  third  and 
every  subsequent  offence,  to  imprisonment  for  a  term  not 
exceeding  four  months,  with  or  without  hard  labour/'  It  is 
this  amendment  that  it  is  claimed  cannot  be  made  to  Apply 
to  the  county  of  Westmorland.  I  cannot  possibly  agree  with 
this  contention.  Parliament  has  the  right  to  amend  any 
Act  that  it  has  the  right  to  pass;  and  when  an  Act  is 
amended,  as  this  Act  was,  that  amendment  is  read  as  part  of 
the  Act  itself.  It  was  alleged,  on  argument,  that  the  Act 
w^as  brought  into  force  in  Westmorland  county  by  the  elec- 
tors of  the  county;  but  that  is  not  correct.  The  second 
part  of  the  Act  was  brought  into  force  in  Westmorland 
county  by  proclamation  of  the  Governor-General  in  Council. 
The  vote  taken  by  the  electors  was  as  to  whether  the  second 
part  of  the  Act  should  be  brought  into  force  or  not, — that 
part  relates  to  the  prohibition  of  the  traffic  in  intoxicating 
liquors.  The  Act  itself  is  divided  into  three  parts;  the  first 
part  relates  to  the  proceedings  for  bringing  the  second  part 
into  force;  the  second  part  relates  to  the  prohibition  ot  the 
traffic  in  intoxicating  liquors;  the  third  part  relates  to  the 
penalties  and  prosecutions  for  offences  under  the  second 
part,  and  no  vote  was  taken  on  the  first  and  third  parts. 
Shortly  stated,  the  electors  were  simply  asked  whether  or 
Dot  they  wished  the  sale  of  intoxicating  liquors  stopped  in 
the  county  of  Westmorland,  and  the  majority  of  the  electors 
having  voted  in  favour  of  it,  the  Governor-General  by  pro- 
clamation brought  the  second  part  into  operation  in  the 
county.  It  cannot  possibly  be  said  that  Parliament  is  de- 
prived of  its  power  to  make  any  amendments  that  it  i.iay 
deem  necessary  for  the  enforcement  of  the  Act. 

No  authority  was  cited  in  support  of  this  contention,  ex- 
cept that  a  case  was  referred  to,  decided  by  the  Supreme  or 
Superior  Court  of  the  State  of  Texas.  The  report  itself  is 
not  at  hand,  nor  the  Act  under  which  it  was  decided;  but 
whatever  may  be  the  decision  in  that  ease,  I  think  there 
can  be  no  doubt  whatever  that  Parliament  had  the  right 
ito  make  the  amendment  to  the  Act  that  it  did  make,  and 
that  when  the  Act  was  so  amended  it  was  in  full  force  in 
the  countv  of  Westmorland,  as  well  as  in  anv  other  citv 
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or  county  in  which  the  Canada  Temperance  Act  was  in 
force. 

Although  the  Canada  Temperance  Act  has  been  at  dif- 
ferent times  amended,  this  is  the  first  time  that  a  question 
like  this  has  arisen;  and,  it  seems  to  me,  that  the  reason 
that  it  is  the  fint  time  that  it  has  arisen^  is  because  nobody 
has  had  the  ingenuity  to  suggest  that  Parliament  could  not 
amend  an  Act  that  it  had  passed,  and  that  the  Act,  as 
amended,  did  not  have  the  same  force  as  it  had  prior  to  the 
amendment.  I  think  there  is  nothing  whatever  in  the  ob- 
jection^ and,  in  so  far  as  the  order  nisi  is  founded  on  that 
objection,  it  must  be  discharged.  It  was,  however,  further 
argued  that  the  Act,  as  amended,  could  not  be  read  to  mean 
that  the  imprisonment  should  be  without  the  option  of  a 
fine,  as  the  section  that  waq  repealed  provided  that  the 
penalty  for  the  first  offence  should  be  a  fine  of  fifty  dollars. 

The  section  repealed  in  1904  provided  for  a  penalty  for 
the  first  offence,  as  follows :  "  Every  one  who  by  himself 
.  .  .  keeps  for  sale  .  .  .  any  intoxicating  liquor,  in 
violation  of  the  second  part  of  the  Canada  Temperance  Act, 
shall,  on  summary  conviction,  be  liable  to  a  penalty  for  the 
first  offence  of  not  less  than  fifty  dollars.''  ITie  Act  passed 
in  1904  in  amendment  of,  or  rather,  in  substitution  for,  the 
section  that  had  already  provided  for  a  penalty  for  the 
first  offence,  made  a  change  as  to  the  penalty;  and  when 
/the  change  was  made,  it  was  made  for  some  purpose.  It 
differs  from  the  section  that  was  repealed  in  that  it  pro- 
vides that  the  penalty  shall  be  not  less  than  fifty  dollars, 
or  imprisonment  for  a  term  not  exceeding  one  month.  Par- 
liament, has,  undoubtedly,  the  power  to  make  the  penalty 
imprisonment  without  a  fine;  and  if  it  was  intended  to  give 
the  magistrate  jurisdiction,  either  to  impose  a  penalty  of  not 
less  than  fifty  dollars  or  to  imprison  without  a  fine,  it  does 
not  seem  to  me  that  more  apt  words  could  have  been  used. 
I  think  it  is  clear  that  the  intention  of  Parliament  was  that 
the  magistrate  should  have  power,  in  his  discretion,  either 
to  impose  a  fine,  or,  if  he  wished,  impose  imprisonment  with- 
out a  fine,  for  the  period  of  one  month.  Therefore,  this 
objection  must  also  fail. 

tf  the  contention  made  by  the  defendant  can  prevail,  then 
the  Canada  Temperance  Act  is  practically  inoperative  in 
every  city  and  country  in  which  it  was  adopted  prior  to  the 
amendment  passed  in  1904,  because  the  penalty  providing 
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for  the  violation  of  the  second  part  was  contained  in  section 
100  of  the  Act  of  1878,  which  was  continued  until  1904, 
when  that  section  was  repealed  by  the  Act  of  1904, — ^the 
latter  Act  passed  giving  the  magistrate  power  either  to  im- 
pose a  fine  or  imprisonment  for  one  month;  and  if  the 
magistrate  does  not  have  the  power  to  aqj;  under  the  sec- 
tion pagsed  in  1904,  he  has  no  power  to  impose  any  penalty, 
the  section  in  the  Act  passed  in  1878  being  repealed.  It 
does  not  seem  to  me  possible  that  any  such  conclusion  can 
be  airri\Sed  at.  Whten  )the  second  part  'of  the  A«t  was 
brought  into  force  in  any  city  or  county,  the  Govemjment 
simply  undertook  to  see  that  it  would  be  enforced,  and  this 
was  entirely  irrespective  of  any  vote  of  the  electors  of  any 
city  or  county. 

The  other  ground  is  that  the  defendant  had  already  been 
convicted  of  the  same  offentoe.  The  information,  in  this 
case,  as  I  have  said,  was  laid  on  the  30th  day  of  July,  1906, 
for  having  kept  for  sate,  liquors,  between  the  15th  and  30th 
of  July;  and  the  ease  wa^  tried  on  the  2nd  day  of  August. 
On  the  trial  there  was  put  in  evidence  a  conviction  made 
before  James  McQueen,  police  magistrate  for  the  county  of 
Westmorland,  on  the  first  of  August,  1906,  for  keeping  for 
sale,  liquor,  between  the  first  day  of  July,  1906,  and  the 
31st  day  of  July,  1906.  No  other  evidence  with  regard  to 
that  conviction  was  given;  that  is,  there  was  no  evidence 
given  to  show  that  the  offence  upon  which  that  conviction 
was  had  was  commKied  between  the  15th  day  of  July  and 
the  30th  day  of  July.  In  the  first  place,  if  we  can  draw  any 
inference  from  the  conviction  itself,  it  must  be  taken,  I 
think,  that  the  information  in  that  case  was  laid  not  earlier 
than  the  31st  day  of  July.  The  information  in  the  present 
case  was  laid  on  the  30th  day  of  July. 

In  ex  parte  Lloyd,  decided  Michaelmas  Term,  1896  [not 
reported,  but  cited  in  Ex  parte  Flanagan,  34  N.  B.  R.  5771, 
it  was  decided — ^and  in  my  opinion  correctly  decided — that 
the  laying  of  the  information  was  the  commencement  of 
the  proceedings;  and,  in  that  view,  the  proceedings  in  the 
present  case  had  been  commenced  before  the  information 
was  laid  before  Police  Magistrate  McQueen,  and  I  do  not 
think  that  the  subsequent  laying  of  an  information  before 
Police  Magistrate  McQueen  could  oust  the  jurisdiction  of 
Stipendiary  Magistrate  Kay  in  a  matter  which  would  be 
then  practically  pending  before  him.     In  addition  to  that. 
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however,  if  the  defendant  relied  on  a  previous  conviction, 
the  onus  was  on  him  to  shew  that  he  was  convicted  for  the 
very  offence  for  which  he  has  been  convicted  in  the  present 
case,  and  that  is  not  shewn.  The  conviction  put  in  evidence 
is  for  selling  liquor  between  the  lirst  day  of  July  and  the 
31st  of  July,  1906.  The  evidence  to  support  that  conviction 
would  have  shewn  at  what  time  it  was  he  kept  liquor  for 
.  sale  for  which  he  was  convicted.  If  the  defendant  relied  on 
having  been  previously  convicted  of  this  particular  offence 
he  should  have  shewn  it.  It  may  be  that  the  offence  of 
which  he  was  convicted  was  committed  between  the  Ist  and 
15th  of  July,  or  it  may  have  been  committed  on  the  Slst 
of  July.  The  onus  was  on  him  to  prove  that  he  had  been 
previously  convicted  of  this  offence,  and  he  has  not  done 
it.  On  this  question  the  following  cases  may  be  referred 
to:  Beg.  V.  Marsh,  25  N.  B.  E.  371;  Ex  parte  Whalen,  32 
N.  B.  R.  274;  Ex  parte  McManus,  32  X.  B.  B.  481;  Ex  parte 
Hopper,  27  N.  B.  R.  496. 

The  order  nisi  to  quash  must  be  discharged. 
Editor^s  Xote. — The  Supreme  Couit  of  Canada  (In  tp. 
Henry  Cormier,  13th  December,  1907),  decided  that  4 
Edw.  VII.  c.  41  applied  to  the  county  of  Westmorland,  the 
Canada  Temperance  Act  having  been  in  force  there  at  the 
time  of  the  passage  of  the  amending  Act. 


NEW  BSTTNSWICK. 

•   Pull  Court.  November  22nd,  1907. 

REX  V.  KAY,  Ex  Parte  LANDRY. 
REX  V.  KAY,  Ex  Parte  TIGHE. 
REX  V.  KAY,  Ex  Parte  ISNOR. 

^^nnda  Temperance  Ad—R.  A  C.  190G.  c,  172,  s.  127— 
Conviction  —  Imprisonment  —  Certiorari  —  Order  Nisi  to 
Quash. 

These  three  cases  were  argued  together.  The  three  de- 
^^dants  were  convicted  before  .James  Kay,  Stipendiary 
^^^'strate  Westmorland  county,  for  first  offences  in  West- 
^^^•land  county  for  selling  intoxicating  liquor  contrary  to 
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the  second  part  of  the  Canada  Temperance  Act,  then  in 
force  in  the  county,  and  were  each  sentenced  (under  sec. 
100  of  the  Canada  Temperance  Act  as  enacted  and  sub- 
stituted by  4  Edw.  VII.  cap.  41)  now  sec.  127,  cap.  152, 
fiev.  Stat.  Can.  1906,  to  one  month  in  gaol  without  the 
option  of  a  fine. 

Orders  absolute  for  certiorari  and  orders  nisi  to  quash 
these  convictions  were  granted  by  Mr.  Justice  Hanington, 
at  Chambers.  These  orders  were  granted  in  the  cases  of 
Tighe  and  Isnor  on  three  grounds,  namely : — 

(1)  That  the  section  authorizing  imprisonment  without 
the  option  of  a  fine  for  a  first  offence  does  not  apply  to  tbe 
county  of  Westmorland,  as  it  is  an  amendment  passed  sub- 
sequent to  the  acceptance  of  the?  Act  by  that  county; 

2.  That  judgment  was  pronounced  and  sentence  of  im- 
prisonment passed  in  the  absence  of  the  accused^  and  is 
therefore  illegal. 

(3)  That  there  was  no  sufficient  conviction  or  minuts 
of  conviction  inasmuch  as  neither  followed  the  words  of  the 
Act. 

In  the  Landry  case  only  the  first  ground  applied. 

The  three  cases  were  argued  together  on  the  6th  of 
November  instant  before  Tuck,  C.J.,  Hanington,  Landry, 
Barker,  McLeod  and  Gregory,  (TJ. 

The  following  authorities  were  cited:  Rex  v.  Johnson, 
1  E.  L.  R.  95;  Rex  v.  Johnston,  1  E.  L.  R.  163;  Canada 
Temperance  Act  sees.  117  &  118;  Reg  v.  Aves,  24  L.  T.  N. 
S.  64;  25  Am.  &  Eng.  Ency.  (2nd  ed.),  297. 

C.  L.  Hanington    supported  the  orders  nisi  to  quash. 
W.  B.  Chandler,  K.C.,  contra. 

The  judgment  of  the  Court  (Tuck,  C.J.,  Hanington, 
Landry,  Barker,  McLeod  and  Gregory,  JJ.)  was  now 
delivered  bv 

Laxdry,  J.: — These  are  three  cases  for  the  violation  of 
the  Canada  Temperance  Act.  In  the  case  against  Landry 
the  only  question^  I  think,  that  arises  is  similar  to  the  one 
in  which  judgment  has  just  been  given  by  my  brother 
McLeod  in  ex  parte  Gallagher.*  The  same  point  was  taken 
in  the  three  cases;  but  in  the  last  two  there  were  additional 

*  See  Rex  v.  Kay,  ex  parte  Patrick  QaUagher.  >  ntf^  p.  210. 
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P^^nts.    As  stated  by  my  brother  McLeod  in  the  Gallagher 
^^,  it  was  contended  on  behalf  of  the  parties  convicted 
^^ftt  inasmuch  as  the  law  had  been  changed  imposing  the 
Penalties  that  existed  at  the  time  of  the  election  under 
^'^ich  the  second  part  of  the  Canada  Temperance  Act  was 
"bought  into  force  in  the  county  of  Westmorland,  that  those 
P^^alties  could  not  be  changed;  that  the  county  had  been 
^fiiied  upon  to  pronounce  upon  the  law  such  as  it  was  then, 
.^«  having  done  so,  Parliament  could  not,  without  consult- 
^  the  county  again,  alter  existing  penalties  or  create  ad- 
"ooaj   penalties   on   the   parties   thereafter   convicted    of 
^^ces  under  the  Act.    'As  has  been  said  by  brother  Mic- 
fM        ^v®i^  i'  the  whole  Act  had  been  in  question,  I  do  not 
^    ^    that  objection  could  prevail;  but  here  the  whole  Act 
2jj^  -^ot  in  question.     Only  the  second  part  was  in  question 
p^flw  "^^ly  on  that  the  county  voti*d.     That  is,  virtually  the 
»  N   y  of  Westmorland  was  called  on  to  say  whether  the  sale 
^  ^\oxicating  liquors  should  be  prohibited  in  the  county, 
^^e  regulations  as  to  how  it  should  be  stopped  and  how 
ihe  parties  should  be   pimished  for   violating   the  Act  were 
not  voted  on  at  all.     Parliament  had  the  right  to  change 
the  x\ct  in  respect  to  the  penalties  imposed  for  a  violation 
of  its  provisions  in  any  way  it  thought  proper,  and  there- 
fore that  point  must  be  decided  against  the  parties  in  this 
instance. 

Another  point  taken  in  the  other  two  cases  was  that  the 
sentence  had  been  passed  upon  the  parties  when  they  were 
not  present  in  Court.  Whatever  may  have  been  the  common 
law  in  reference  to  that — not  sentencing  a  person  in  his 
absence  from  the  Court — it  seems  to  me  the  Act  makes  it 
abundantly  clear  that  if  the  party  is  not  there  to  accept  his 
^ontence,  when  he  has  been  brought  properly  before  the 
Court  and  tried,  and  the  case  heard  and  he  has  a  proper 
opportunity  to  defend  himself,  and  knows  what  the  decision 
is  that  is  arrived  at,  and  may  be,  but  chooses  not  to  be,  pre- 
sent at  the  judgment,  he  cannot  complain  if  the  sentence  is 
pronounced  in  his  absence.  It  is  not  shewn  or  asserted 
that  any  advantage  was  taken  of  or  any  injury  done  to  the 
defendant  in  consequence  of  his  absence,  or  that  it  was  done 
.  at  a  time  when  he  could  not  have  been  present,  or  that 
"®  had  no  knowledge  that  sentence  would  be  pronounced, 
«r  that  he  could  have  by  being  pre-ent  chan2:efi  the  current 
^^  affairs  in  any  way;  but  simply  the  bald  fact  that  sentence 
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had  been  passed  when  they  were  not  present.  We  think  that 
cannot  prevail  in  these  cases. 

Another  point  that  was  taken  was  that  the  convictions 
were  not  in  the  words  of  the  Act,  which  provides :  '*  Ever}'- 
one  who,  by  himself,  his  clerk^  servant  or  agent^  exposes  or 
keeps  for  sale,  &c."  In  these  cases  the  words,  by  himself, 
his  clerk^  servant  or  agent,  were  left  out.  The  Court  think 
it  is  not  necessary  to  follow  strictly  the  words  just  as  they 
are  in  the  Act.  Jn  these  convictions  it  is  said  the  offence 
was  committed  by  the  defendant,  and  it  was  so  proved. 
But  even  if  it  had  been  proved  to  have  been  committed  by 
a  clerk  or  a  servant  or  an  agent,  the  conviction  would  be 
sufficient,  because  as  it  is  done  by  one  of  them  it  is  done  by 
the  defendant,  bis  master. 

The  orders  nisi  to  quash  in  the  three  cases  are  discharged. 
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Pull  Court.  November  22Nn,  1907. 

« 

REX  V.  DAVIS  EX  PARTK  YANBUSKTRK. 

Liquor  License  AH  (N.B.)  sec.  48 — Conviction — Irregutarx- 
ties  —  Disqualification  of  Magistrate  —  Excef^sive  Costs — 
Certiorari — Order  nisi  to  Quash  Conviction. 

Conviction  for  selling  intoxicating  liquor  during  the 
time  prohibited  by  sec.  48  of  the  Liquor  License  Act  (0.  S. 
1903,  cap.  22),  brought  before  this  Court  on  certiorari  an<l 
order  nisi  to  quash  granted  on  grounds  as  stated  in  judgment 
of  Mr.  VTustice  Landry. 

Argument  Xovomhor  7th,  1907,  before  Ti'CK.  C.J., 
Hanington,  Landry,  Barker,  McLeod  and  Gregory.  JJ. 

C.  L.  Hanington  in  support  of  the  order  nisi  to  quash. 
W.  B.  Chandler^  K.C.,  contra. 

Landry,  J.: — This  is  a  caso  under  the  Liquor  License 
Act,  and  was  for  selling  liquor  during  prohibited  hours. 
The  grounds  argued  before  the  Court  and  relied  on  were. 
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that  there  was  no  minuUi  of  conviction;  that  there  was  an 
improper  rejection  of  evidence;  that  tlie  conviction  did  not 
give  the  name  of  the  informant;  that  the  costs  were  exces- 
sive, and  that  the  magistrate  was  disqualified  from  acting 
because  he  had  signed  a  petition  asking  that  a  license 
should  not.  issue  to  the  defendant. 

As  to  the  improper  rejection  of  evidence,  the  Court  is 
hardly  in  a  position  to  say  just  what  the  evidence  was  that 
was  rejected.  The  counsel  who  appeared  and  took  the  ob- 
jection did  not  appear  before  us — I  think  he  has  since 
passed  away — and  the  party  representing  him  could  not 
state  what  was  the  nature  of  the  evidence  that  it  was  in- 
tended to  offer.  The  only  thing  before  the  Court  was  that 
he  was  asked  whether  he  had  had  a  conversation  with  some- 
body, and  the  magistrate  shut  out  the  conversation,  and 
therefore  it  did  not  appear  to  the  Court  as  to  what  the 
importance  of  that  conversation  might  be,  and  failing  that 
the  Court  thinks  it  ought  not  to  conclude  that  it  was  of 
sufftcient  importance  to   vitiate   these  proceedings. 

Another  point  was  that  there  was  no  minute  of  convic- 
tion; but  as  the  conviction  itself  was  complete  there  was  no 
necessity  for  a  minute. 

As  to  not  stating  the  name  of  the  informant,  all  that 
need  be  said  about  that  is  it  is  not  necessary  to  state  the 
name  of  the  informant  in  the  conviction. 

As  to  excessive  costs;  they  did  appear  very  large,  but 
the  Court  thinks  it  is  not  called  upon  to  interfere,  unless  it 
is  shewn  quite  clearly  by  affidavit  wherein  the  costs  arc 
excessive.  No  items  were  pointed  out  to  the  Court  as  being 
excessive.  The  matter  of  counsel  fees  ap])eared  to  be  the 
largest  item,  and  it  was  shewn  that  they  were  fully  author- 
ized by  the  statute. 

As  to  the  magistrate  being  disqualified,  the  Court  thinks 
that  signing  the  petition  does  not  disqualify  the  magistrate. 

Therefore  the  rule  in  this  case  will  be  discharged. 

Tuck,  C.J.,  Barker,  ^IcLeod  and  (Jregory,  J  J., 
agreed  with  Landry,  J. 

Haxington,  J.: — As  to  the  point  involved  in  the  re- 
jection of  testimony,  that  on  cross-examination  the  party 
^f\fi  not  allowed  to  shew  a  conversation  '.vith  the  material 
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witness  who  gave  evidence  before  the  magistrate,  the  re 
cord  does  not  shew  what  was  proposed  to  be  shewn  by  that 
witness,  what  the  nature  of  the  conversation  was,  nor  was 
there  an  affidavit  of  it,  nor  was  the  counsel  on  the  argument 
here  able  to  suggest  what  was  proposed  to  be  shewn;  and 
therefore  in  this  case  I  think  it  is  not  a  valid  objection. 
At  the  same  time  I  wish  it  understood,  as  far  as  I  am  con- 
cerned, that  if  material  evideuce  is  rejected  by  a  justice  of 
the  peace,  the  law  authorizes  and  in  fact  the  duty  of  the 
Court  sometimes  is  to  allow  certiorari  and  ultimately  order 
the  conviction  quashed  upon  that  ground;  but  the  facts  de- 
veloped in  this  case  did  not  brings  it  within  the  scope  of 
action  by  this  Court. 


HEW  BSTTNSWICK. 


Full  Court.  November  22nd,  1907. 

REX  v.  DIBBLEE,  ex  parte  SMITH. 

Liquor  License — I*own  of  Woodstock,  N.B. — By-law — *'  Non- 
intoxicating  Beer" — License  Fee  —  Disqiuilification  to 
Hold  License — Validity  of  By-law. 

The  town  of  Woodstock  is  authorized  by  chapter  91. 
Acts  of  Assembly  1907,  to  regulate  the  sale  of  beer  of  all 
kinds  (not  to  include  intoxicating  liquor  however)  within  the 
said  town  and  to  fix  a  scale  of  ices  to  be  charged  as  license, 
&c.,  and  to  provide  penalties,  &c.  Under  this  authority  the 
town  made  a  by-law,  one  section  of  which  declared  that 
'*  the  town  council  shall  decide  to  whom  licenses  may  be 
issued  to  sell  such  nou-iiitoxicating  beer  under  this  by-law, 
and  no  such  license  shall  be  issued  to  any  person  or  persons 
who  may  have  been  t-onvicted  of  violating  the  provisions  of 
the  Canada  Temperance  Act  within  one  month  preceding 
the  date  of  such  application  Tor  such  license,  nor  shall  any 
licensee  employ  as  a  clerk  or  manager  under  such  license 
such  person  so  convicted  -/^  and  in  another  section  that,  "  the 
fees  to  he  paid  for  such  licc^nso  to  sell  non-intoxicating  beer 
under  this  bv-law  shall  be  as  follows: — Retail  license  fee 
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for  selling  by  the  glass  or  single  bottle  only,  $100;  whole- 
sale license  fee  for  selling  other  than  above,  $200/^ 

The  defendant  was  convicted  before  Mr.  Dibblee,  Police 
Magistrate  of  Woodstock,  for  selling  without  the  license  re- 
quired by  this  by-law. 

An  order  absolute  for  a  certiorari,  and  an  order  nisi  to 
quash  this  conviction  was  granted  by  His  Honor  the  Chief 
Justice  during  vacation  at  Chambers,  returnable  this  term, 
on  the  ground  that  this  by-law  was  ultra  vires,  and  this  for 
two  reasons,  (1)  Because  the  license  fee  is  so  excessive  as  to 
l)e  in  effect  prohibitive,  and  (2)  because  it  provides  that 
l)€rson8  convicted  of  an  offence  against  the  Canada  Temper- 
ance Act  within  one  month  from  their  application  shall  not 
be  licensed,  and  may  therefore  be  a  discrimination  against 
persons  entitled  to  engage  in  the  business.  The  defendant 
had  never  applied  for  a  license. 

The  matter  was  argued  on  the  8th  instant  before  Tuck, 
C.J.,  Haninoton,  Landuy,  Barker,  McLeod  and  Gregory, 
JJ. 

T.  C.  Hartley  shewed  cause  against  the  order  nisi  to 
quash;  and  T.  C.  L.  Kebehum  supported  same;  and  cited 
Merritt  v.  City  of  Toronto,  22  Ont.  App.  207;  City  of  x 
Toronto  v.  Virgo  (1896),  App.  Cas.  88;  In  re  Talbot  and  Cor- 
poration of  Peterborough,  12  Ont.  L.  E.  358;  Dick  v.  Bad- 
art  lucres,  10  Q.  B.  D.  387. 

McLaEOD,  J.: — The  defendant  was  convicted  before 
Police  Magistrate  Dibblee,  in  the  town  of  Woodstock,  for 
the  violation  of  a  by-law  regulating  the  sale  of  non-intoxi- 
cating liquor.  By  cap.  91  of  the  Acts  of  1907  the  town  of 
Woodstock  had  the  power  to  impose  a  license  on  those  wish- 
ing to  sell  non-intoxicating  liquors,  and  to  pass  a  by-law 
regulating  the  sale  and  fixing  the  amount  to  be  paid.  The 
l)y-law  was  passed,  and  it  ])rovided  for  a  license.  The  ob- 
jection taken  was  that  the  magistrate  had  no  jurisdiction; 
that  is,  that  the  bv-law  was  ultra  vires.  The  bv-law,  1 
may  say,  in  its  terms  possil)ly  went  further  than  the  pro- 
visions of  the  Act  authorized.  The  Act  did  give  the  muni- 
cipalities- power  to  prevent  thie  sale  of  non-intoxicating 
Hquors  unless  the  parties  selling  the  same  had  a  license, 
and  a  by-law  was  passed  to  that  effect ;  but  it  went  possibly 
n  little  further  in*anotluM'  provision  that  the  Act  provided. 


228  ^^^'   f^ A  STERN   I. AW  REPORTER, 

1  think  the  by-law  may  be  held  good  in  so  far  as  they  had 
power  to  enact  it.  If  they  did  in  this  by-law  make  some 
provision  that  they  did  not  have  the  power  to  make  that 
part  of  it  would  be  ultra  vires.  In  this  ease  that  question 
does  not  arise.  This  was  simply  a  case  of  selling  non-intoxi- 
cating liquors  without  a  license.  The  party  did  not  apply 
for  it.  He  simply  sold  in  violation  of  the  law.  The 
Legislature  had  power  to  pass  the  Act  it  did;  that 
is,  it  had  the  power  to  give  the  municipality  authority 
to  exact  a  license  for  the  sale  of  non-intoxicating  liquors, 
and  that  would  carry  with  it  a  right  to  impose  a  penalty 
on  anyone  who  sold  without  a  license.  Th«  defendant  in 
this  case  did  sell  without  having  obtained  a  license,  and 
therefore  the  conviction  is  good  and  this  rule  must  be  dis- 
charged. 

I  do  not  wish  to  say  anything,  as  far  as  I  am  myself 
concerned,  as  to  what  would  be  the  effect  if  he  applied  for 
a  license  and  they  refused  it.  In  other  words,  whether  they 
could  discriminate  and  allow  certain  parties  to  sell  non- 
intoxicating  liquors,  and  prohi])it  others;  but  in  this  case 
he  applied  for  no  license,  had  no  license,  and  simply  sold 
in  violation  of  the  by-law.  Therefore  1  think  the  rule  must 
be  discharged. 


QUEBEC. 

COURT   OF    king's    BENCH    (APPEAL   SIDE). 

November  4th,  1907. 
MEIGHEN  AND  PACAUD. 

Coram,  Taschereau,  C.J.,  Bosse,  Blanchet,   Tren- 
HOLME  and  Cross,  ITJ. 

Way — Private  Lane — Easement — Right  to  Erect  Fire  Escape. 

Appeal  from  the  judgment  of  the  Superior  Court, 
^lontreal,  Dunlop,  J.  (Reported  3  E.  L.  R.  20),  dismissing 
appellants'  action  with  costs.  The  appellant  sued  the  re- 
spondent, demanding  that  he  remove  a  fire  escape  which  he 
had  erected  along  the  rear  wall  of  his  building,  known  as 
the  "  Stanfold  Building "  and  situate  on  St.  Catherine 
street,  between  Drummond  and  Mountain  streets,  in  the 
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city  of  Montreal.  The  land,  on  part  of  which  this  building 
was  erected,  belonged  otiginally  to  the  late  William  Laurie, 
and  was  known  as  No.  1524  on  the  official  plan  of  St. 
Antoine  Ward.  On  the  22nd  September,  1888,  Lauine 
caused  a  subdivision  to  be  made  of  lot  No.  1524,  the  front 
portion  facing  St.  Catherine  street,  being  subdivision  num- 
bers 1  to  11  inclusive,  the  rear  portion  subdivision  numbers 
12  to  23  inclusive,  with  a  large  lane  numbered  Ha,  and  be- 
tween the  front  and  rear  portions  of  said  lot,  a  lane  18  feet 
wide  was  opened  from  Drummond  street  to  Mountain  street, 
and  numbered  11a.  The  respondent's  land,  when  pur- 
chased, was  the  then  only  vacant  part  of  the  front  portion 
of  lot  No.  1521,  and  bore  the  subdivision  numbers  2  (in 
part),  3,  4,  5,  6  and  7  of  lot  No.  1524,  measuring  149  feet 
4  inches  in  width  along  St.  Catherine  street,  and  101  feet 
4  inches  in  depth  from  St.  Catherine  street  to  the  lane,  11a. 
The  respondent  purchased  this  land  on  the  14th  March, 
1900,  and  Immediately  began  his  building,  which  was  at 
first  three  storeys  in  height,  but,  in  the  spring  and  summer 
of  1905,  he  added  two  more  storeys  with  an  additional  storey 
on  part  of  the  roof. 

The  appellant  alleges  that  on  the  8th  May,  1903,  he 
acquired  from  the  representatives  of  the  Laurie  estate  all 
their  right,  title  and  interest  in  the  lane  No.  11a.  He  al- 
leges that  the  fire  escape  was  erected  without  right  by  the 
re9])ondent;  that  it  projects  over  the  lane,  and  he  asks 
for  its  removal. 

The  plea  is  reproduced  in  the  judgment.  Briefly,  it  sets 
up  the  title  of  the  respondent,  claims  that  it  gave  him  the 
right  to  erect  the  tire  escape,  alleges  that  the  lane  was 
a  common'  one,  and  was  destined  for  such  use,  and  had  been 
used  by  the  proprietors  of  the  abutting  lots  in  undivided 
ownership,  that  the  appellant's  title  to  the  lane  was  granted 
for  a  nominal  sum  without  warranty,  and  without  recourse 
for  reimbursement  of  monies  paid,  and  only  covered  such 
rights  as  the  heirs  Laurie  might  have  in  such  lane,  subject 
to  the  rights  that  had  been  granted  to  the  owners  of  the 
lots  abutting  on  the  lane;  that  the  said  Wm.  Laurie  and  his 
representatives,  having  sold  all  the  subdivision  lots,  dis- 
possessed themselves  of  all  rights  in  the  said  lane,  which 
was  and  remained  the  common  undivided  property  of  the 
owners  of  the  subdivision  lots;  that  the  said  fire  escape  was 
a  necessary  means  of  egress  from  the  upper  stories  of  his 
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building  in  case  of  fire,  and  was  erected  upon  the  requisi- 
tion and  demand  of  the  municipal  authorities,  in  accordance 
with  the  common  usage  in  the  city  of  Montreal,  and  by  and 
in  virtue  of  the  statutes  of  this  province,  and  the  building 
by-laws  of  the  city  of  Montreal;  that  it  in  no  wise  inter- 
feres with  the  rights  of  any  parties  having  rights  in  the 
lane ;  that  the.  appellant  is  without  right  and  has  no  interest 
in  complaining  of  the  said  fire  escape. 

BossE,  'J.  (dissenting): — As  I  view  the  case,  I  think  in 
strict  law,  and  it  is  in  such  a  sense  that  the  rights  of  the 
parties  should  be  defined,  respondent  has  nothing  more  than 
a  right  of  passage  in  the  lane,  which  lane  is  common  to  all 
the  neighbouring  proprietors  for  the  same  right  and  tlie 
same  right  only.  Respondent  had  no  right  to  erect  the  iire 
escape,  granted  that  it  was  erected  at  the  request  of  the 
civic  authorities  and  also  granted  that  it  is  no  bigger  than 
the  ordinary  fire  escape.  The  respondent  has  "  the  use  in 
common  with  others,''  and  these  words  of  the  deed  cannot 
be  extended  to  imply  further  and  more  extensive  rights. 
The  appellant  could  not,  nor  does  he,  deny  that  respondent 
has  a  right  of  ingress  and  egress.  Nor,  again,  does  he  deny 
that  respondent  can  receive  and  ship  goods  through  the 
lane  and  hoist  them  up  and  down  from  the  upper  storeys 
of  his  building,  for  those  are  mere  temporary  acts  like  the 
.temporary  act  of  passing  with  a  cart  in  the  lane.  If  the 
other  parties  have  the  right  to  use  the  lane  to  an  unlimited 
height  in  common  with  the  respondent,  it  is  clear  if  he 
erects  some  permanent  structure  that  he  is  interfering  with 
the  rights  of  others.  I  would  be  disposed  to  grant  the 
appeal. 

Trenholme,  J.  (who  was  not  present),  was  also  of  the 
opinion  to  allow  the  appeal. 

Taschereau,  C.J. : — The  majority  of  this  Court  is  of 
opinion  to  dismiss  the  appeal.  What  did  respondent  buy 
when  he  purchased  the  property  and  the  lane  in  the  rear 
of  it?  lie  acquired  *' the  use  of  the  lane  in  common  with 
others.''  This  is  not  simply  a  right  of  passage,  of  ingress 
and  egress,  as  appellant  pretends.  It  is  more;  it  is  a  right 
of  use.  And  it  is  a  right  of  use,  in  common  with  the  other 
proprietors  along  the  lane,  even  to  the  exclusion  of  appel- 
lant.   Appellant  has  no  rights  whatever  in  said  lane ;  he  can 
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Botpass  through;  he  would  be  a  trespasser  if  he  did.    His 
AQteurs  alienated  all  their  rights  in  the  lane  except  pos- 
sibly the  case  of  a  treasure  being  found  there.     Appellant 
is  in  the  same  position ;  he  is  the  owner  of  the  bare  land 
^e  owns,  and  has  no  other  rights.     It  is  established  the  fire 
escape  was  built  at  the  demand  and  according  to  the  require- 
ments  of  the  by-laws  of  the  city  of  Montreal.     It  is  also 
established  that  the  respondent's  neighbours  have  no  objec- 
tion   to  it,  it  does  not  impede  their  use  of  the  lane;  its 
iovrest  part  is  17  feet  above  the  lane,  and  the  ladders  con- 
nected, with  it  are  only  8  inches  wide  and  do  not  come 
^^tlxiri  8  feet  from  the  soil.     As  1  have  stated,  appellant 
"imself  is  excluded  from  said  lane.     But,  in  my  opinion, 
tne   principal  defect  in  appellant's  case  is   want  of  interest. 
♦^«at    has  he  to  do  with   respondent's  duty  and  right  to 
reapect  and  obey  the  law  in  erecting  the  fire  escape?     He 
.  *®  Ho  interest  whatever,  not  of  the  remotest  kind,  in  tak- 
.^   -^is  present  action.     I  have  no  hesitation  whatever  in 
hissing  the  present  appeal  and  confirming  the  judgment 
*^ne   Superior  Court,  vrith  costs,  and  this  is  the  judgment 
'^^  majority  of  this  Court. 


ttTJEBEC. 
^  ^*i*  OF  Review.  Xovember  4th,  1907. 

^"BKIEN  v.  CANADA  ATLANTIC  RAILWAY  CO. 

^>ram,  Mathteu,   TELLr?:R  and  Hutchinson,  JJ. 

J  ' 

^^^ctnce — Accident    Policy  —  Injury    from    being    Thrown 
_^ot/.v?    by   Dog — Consequent  Death — Right   to   Recover  on 

-J  '*-'tiis  was  an  action  for  damages  to  the  extent  of  $2,040 

gy         M'as  based  on  two  policies  for  accident  insurance  is- 

pj^.        by  defendant  on  tho  lifo  of  the  deceased  husband  of 

j'j.      "^tiff  and  payable  to  her  in  case  of  her  husband  dying 

]^^?^     the  result  of  an  accident.     On  the   11th  February, 

Jaj^    ^r»   Arless   (plaintiff's  husband)  was   thrown  down  by  a 

21^  *^^    dog  rushing  around^  corner  of  a  street  in  ^fontreal, 

j^^^  ^    which  Arless  was  standing.     Arless  was  internally  in- 

ox^  ^^,  the  only  outward  mark  visible  being  a  small  bruise 

*>^is  chest.     The  hurt  appeared  trivial,  but  subsequently 
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it  developed  serious  symptoms,  and  Arless  took  to  his  bed, 
suffering  from  pneumonia,  the  result  of  the  fall,  and  he  died 
on  the  19th  of  March,  190G.  During  his  illness  he  was  not  in 
a  physical  or  mental  condition  enabling  him  to  notify  the  de- 
fendant, but  his  widow  did  so  on  the  26th  March,  and 
mailed  the  proofs  of  loss  and  death  on  the  16th  May,  1906. 
The  defendant,  among  other  defences  relating  to  the  time 
limit  as  to  notices,  etc.,  and  the  conditions  covering  the 
same,  pleaded  specially  that  the  death  of  the  deceased  was 
not  the  immediate  and  direct  or  even  the  approximate  re- 
sult of  the  accident  or  accidental  injuries  received  by  him 
and  the  death  of  deceased  was  due  to  injuries  which  were 
not  due  to  said  accident,  but  that  pneumonia,  which  the 
defendant  claims  caused  the  death  of  the  said  George 
diaries  Ariess,  could  not  be  brought  about  by  injuries  the 
deceased  is  alleged  to  have  received  on  the  11th  of  February, 
1J)0().  The  Superior  Court,  Montreal,  Guerin,  J.,  on  the 
16th  of  March,  1907,  held  that  it  was  not  proved  that  Ar- 
less' death  resulted  independently  of  all  other  causes  solely 
by  the  accident  which  befell  him  on  the  11th  of  February, 
19()(>:  that  there  was  no  satisfactory  proof  to  establish  to 
what  cause  the  pneumonia  from  which  deceased  suffered  is^ 
to  l>e  attributed;  and,  finally,  that  a  condition  imposed  on 
plaintiff  by  the  policies  is  to  prove  that  the  death  of  her 
husband  resulted  solely  from  said  accident  independently  of 
all  other  reasons.  Plaintiff's  action  was  accordingly  dis- 
missed with  costs. 

Mathieu,  \T.  : — We  unanimously  confirm  the  judgment 
of  tlie  Court  hclow  for  the  reasons  therein  stated. 


QUEBEC. 

Court  of  King's  Bench  (Appeal  Side).    Xov.  4th,  1907. 

FUTURAL  V.  DOMINION  BANK. 

('onim.    TAsciiKiM-Ar,    C.J..    Bossk.    Blanchet,    Laverone 
and  Cross,  JJ. 

Banl's    and    Banking — Deposit    Account — Forged    Cheque — 

Fraud — Perjury — Burden  of  Proof, 

This  is  an  appeal   from  the  judgment  of  Mr.  Justice 
Cnrran,  Superior  Court.  Montreal,  15th  March,  1907,  dis- 
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Jtdssmg  appellant^s  action  with  costs.     The  appellant  sued 
te  recover  from  the  respondent  the  sum  of  $200,  which  he 
cJaimed  was  the  balance  due  to  him  by  the  respondent  on 
^  deposit    account,    which    appellant    had    in  respondent's 
branch  in  the  city  of  Montreal.     He  alleged  that  the  re- 
*^pondent  improperly  withlield  the  $^^00  iu  question,  claim- 
^^g  that  it  had  paid  out  that  amount  on  a  cheque,  which 
^ie  appellant  alleged  had  never  been  signed  by  him,  and 
0^  which  h^  had  not  received  the  proceeds.     He  further 
aUeged  the  cheque  was  a  forgery,  and  was  paid  by  the  re- 
spondent to  some  other  person  than  himself.    The  respond- 
^^t  pleaded  that  it  had  in  its  possession  a  cheque  for  $200, 
'^earing  appellant's  signature,  that  it  had  paid  the  same, 
^'id   charged  the  amount  thereof  to  the  appellant's  account, 
^^  accordance  with  its  terms;  that  if  said  cheque  had  not 
3ctu.a.lly  been  signed  by  appellant,   it  was,   in  any  event, 
^aoe^  signed  and  cashed  with  his  knowledge,  permission  and 
approval,  and  under  his  instructions;  and  that,  in  any  event, 
^P^  11  ant  received  its  proceeds.     The  Court  found  on  the 
,,  ^^^i^^ce  and  from  a  personal  observation  of  the  witnesses 
,  t:he  cheque  was  actually  signed  by  the  appellant,  who 

bought  to  disguise  his  handwriting,  but  without  suc- 
«,  ^*        The  Court  further  found  that  it  could  place  no  con- 
1 .     ^Oe  in  appellant's  testimony;  that  the  untruthfulness  of 
1        statements  was  apparent,  and  referred  to  certain  in- 
I     ^^^8  of  his  testimony,  which  indicated  to  the  Court  that 
^^^s  committing  perjury. 


jg  'aschereau,  C.J. : — The  first  question  submitted  to  us 

^  ^^  I  >on  whom  was  the  burden  of  proof.  It  was  certainly 
jj  ?^^  the  plaintiff,  since,  by  an  error  in  procedure,  he  did 
ell  "^^^  ^^^  affidavit  in  support  of  his  contention  that  the 

^^  ^^e  in  question  was  a  forgery.  If  he  had  filed  such  an 
g^^^l^vit,  he  would  have  put  the  burden  of  proof  of  the  auth- 
p.^^ .  '^^ity  and  genuineness  of  the  cheque  upon  the  bank.  The 
Q^  ^^^nce  is  overwhelmingly  in  favour  of  respondent.  With- 
t^  ^oing  over  all  the  details  of  the  case,  it  will  be  sufficient 
}i^  ^«call  appellant's  behaviour  when  he  was  told  the  bank 
^^^^  paid  over  the  money  on  the  cheque,  his  contradictions 
V^  ^n  questioned  about  the  matter  by  the  managers  of  the 
(^-*  ^Iv,  and  his  evident  bad  faith.  The  signature  on  the 
^^^ue  may  not  have  been  exactly  similar  in  appearance 
'the  appellant's  usual  signature,  but  the  first  Court,  in 
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view  of  the  suspicious  circumstances  surrounding  the  mat- 
ter, the  behaviour  of  appellant  and  his  palpable  complicity 
in  the  matter,  was  of  opinion  that  the  whole  thing  was  a 
plot  to  defraud  the  bank  of  the  money.  We  cannot  but 
agree  with  this  view.  The  evidence  further  indisputably 
proves  that  the  cheque  was  not  taken  from  appellant's  ordin- 
ary cheque  book,  and  this  disproves  his  contention  that  his 
office  boy  had  stolen  a  cheque  from  him  and  forged  his 
name  to  it.  The  bank  succeeded  in  introducing  uncontra- 
dicted evidence  of  appellant  having  committed  perjury  in 
Toronto  in  connection  with  a  fur  robberv  case  in  which 
there  can  be  but  little  doubt  but  that  he  was  seriously 
compromised.  Appellant  tried  to  establish  his  good  char- 
acter by  the  evidence  of  five  of  his  fellow-countrymen. 
Without  disputing  his  right  to  call  such  witnesses  as  he 
thought  qualified  to  prove  this,  we  do  not  think  it  could 
offset  the  evidence  or  destroy  it  in  any  degree  respecting 
the  subject-matter  of  the  litigation.  For  these  reasont^. 
we  are  unanimous  in  dismissing  the  present  appeal,  with 
costs,  and  in  confirming  the  judgment  of  the  Superior 
Court. 


WOVA  SCOTIA. 

supreme  court. 

The  Full  Bench.  November  23rd,  1907. 

REX  V.  BARNES. 

Criminal  Law — Practice — Conviction  for  Rape — Conduct  of 
Junj — Improper  Communication  with  Sheriff — Affidaxnis 
hy  J  vrors* 

Reserved  case  as  to  matters  touching  regularity  of  trial. 

W.  E.  Rpscoe,  K.C.,  for  prisoner. 
A.  Cluney^  for  Crown. 

Drysdale,  J.: — At  the  June  sittings  of  this  Court  at 
Bridgetown  in  the  County  of  Annapolis  the  defendant  was 
indicted,  tried  and  convicted  for  rape.     The  jury  recom- 
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mended  mercy,  and  the  learned  trial  Judge  imposed  a  sen- 
tence of  one  year.  After  conviction  and  before  sentence, 
the  prisoner's  counsel  suggested  to  the  'Judge  who  had 
preside  at  the  trial  that  the  sheriflf  whilst  the  jury  was 
deliberating  had  improperly  made  statements  to  the  jury- 
men calculated  to  influence  their  finding,  and  read  his  own 
affidavit  and  that  of  two  jurymen  in  support  of  this  sug- 
gestion. The  Judge  gave  the  Crown  prosecutor  time  to 
answer  the  affidavits  and  proceeded  to  and  did  impose 
sentence.  Some  days  afterwards  the  Crown  prosecutor 
presented  to  said  Judge  the  affidavit  of  the  sheriff  in  an- 
swer to  the  suggestion  above  mentioned.  Thereupon  the 
said  Judge  determined  to  reserve  a  case  under  the  statute 
for  the  Court  of  Appeal,  and  on  July  26th,  1907,  reserved 
and  stated  for  such  Court  a  case  in  words  as  follows : 

"  Supreme  Court  at  Brid«^etown, 

Crown  Side, 

June  Sitting. 
The  King  v.  Daniel  Barnes — 

The  defendant  was  indicted  for  rape  committed  upon 
one  Bose  Maud  Dunn,  a  girl  a  few  weeks  over  the  age  of 
14  years.     The  indictment  is  made  a  part  of  the  case. 

The  defendant  did  not  go  into  the  witness  box,  but  the 
serious  question,  almost  the  only  question,  was  whether  the 
girl  had  consented  to  the  sexual  connection  or  not. 

I  told  the  jury  that  that  was  the  serious  question  and 
thought  I  made  it  clear  that  they  could  not  convict  unless 
there  was  not  consent. 

The  meaning  of  consent  and  the  degree  of  resistance  re- 
quired were  commented  upon  and  the  testimony  referred  to. 

There  had  been  connection  on  t^vo  different  occasions  and 

the  question  of  consent  largely  depended  upon  the  girl's 

youth  and  ignorance  of  the  nature  of  the  act,  and  consent 

^ould  I  think  have  been  inferred  in  the  case  of  a  more 

•matured  female,  certainlv  on  the  second  occasion. 

In  summing  up  at  the  close,  reading  from  my  notes,  I 
i^aid:  "If  you  are  satisfied  that  he  did  not  have  connection 
^th  her  at  all,  acquit  him. 

"If  he  did  have  connection  with  her  and  it  was  with 
her  consent,  as  I  have  explained  that  term,  then  you  will 
acquit  him. 
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"  But  if  you  find  that  he  did  have  sexual  connection 
with  her  without  her  consent  you  may  convict  him." 

The  jury  found  the  defendant  guilty,  with  a  recommend- 
ation to  mercy,  and  he  was  sentenced  for  a  term  of  one  year. 

The  prisoner,  before  sentence,  moved  for  a  reserved  case 
upon  matter  disclosed  in  three  affidavits  annexed,  namely 
the  affidavit  of  the  solicitor,  A.  L.  Davidson,  and  of  two  of 
the  jurors,  Herbert  Hicks  and  James  C.  irrimm. 

I  gave  the  Crown  leave  to  put  in  affidavits  and  I  annex 
hereto  the  affidavit  of  the  Sheriff,  Edwin  Gates,  in  reply. 

I  suggested  upon  the  application  that  in  so  far  as  the 
affidavits  for  the  defendant  disclosed  the  opinions  or  de- 
liberations of  the  jurors  or  any  of  them  they  were  irregular. 

In  respect  to  the  questions  of  fact  upon  these  affidavits 
the  Judges  are  in  as  favourable  a  position  as  1  am  to  deter- 
mine them. 

If  the  jury  may  have  been  influenced  in  finding  the  ver- 
dict which  they  did  by  any  communication  of  the  sheriff  the 
verdict  will  be  set  aside,  but  whether  or  not  there  should 
be  a  new  trial  the  Court  will  determine. 

Halifax,  July  26th;  1907." 

(Sgd.)         Wallace  Graham, 

J.  S.  C. 

[Affidavit.] 

*'  In  the  Supreme  Court,  190T. 

Crown  Side. 

Between  The  King,  plaintiff,  and  Daniel  Barnes,  Defendant. 

T,  Avard  L.  Davidson,  of  Middleton  in  the  Countv  of 

Anna])<)lis.  Barristor-at-Law,  make  oath  and  say  as  follows: 

The  indictment  in  this  cause  contained  charges  of  rape 
and  was  tried  before  His  Lordship  Mr.  Justice  Graham  with 
a  jury  on  the  19th  day  of  June,  1907,  at  the  June  term  of 
this  Honourable  Court  for  the  county  of  Annapolis  for  the 
said  year. 

That  after  the  jury  was  charged  by  His  Lordship  they ' 
retired  to  a  room  to  consider  their  verdict  and  before  thev 
returned  into  Court  with  their  verdict  His  Lordship  had 
left  the  bench  for  a  time,  and  in  his  absence  I  saw  Edwin 
Gates,  High  Sheriff  of  the  County  of  Annapolis,  enter  the 
jury  room  and  the  door  was  closed  behind  him.  He  was  in 
the  jury  room  I  should  say  a  couple  of  minutes  and  came 
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out.  1  was  in  the  Court  room  all  the  time  from  the  time 
the  jury  so  retired  until  they  gave  their  verdict.  Said  com- 
munication of  the  said  Edwin  Gates  with  the  jury  was  not, 
so  far  as  I  heard  or  know,  by  the  direction  or  permission  of 
the  Court. 

That  as  1  am  informed  by  Percy  Burns,  one  of  the  said 
jurors,  and  do  verily  believe,  during  the  time  the  said  Edwin 
Gates  was  in  the  said  jury  room  as  aforesaid  some  of  the 
jury  said  they  thought  that  they  should  find  the  prisoner 
guilty  with  a  recommendation  to  mercy,  and  the  said  Edwin 
Gate  said :  "^  I  think  that  would  be  just  right,  gentlemen." 

Sworn  to  at  Bridgetown  in  the 
County  of  Annapolis,  this  21st  day  of 
June,  A.l).  1907,  before  me 

(Sgd.)    Avard  L.  Davidson. 
(Sgd.)     Ohver  S.  Miller, 
A  Commissioner  for  the  Supreme  and  County  Courts 
in  and  for  the  County  of  Annapolis. 

Filed  on  behalf  of  the  defendant  herein.'' 

[Affidavit] 
*'  In  the  Supreme  Court,  1907. 
Crown  Side. 
Between  The  King,  plaintiff,  and  Daniel  Barnes,  defendant. 

I,  Herbert  Hicks,  of  Clemensport,  in  the  County  of 
Annapolis,  merchant,  make  oath  and  say,  as  follows: 

I  was  one  of  the  jury  with  which  this  cause  was  tried 
before  His  Lordship  Mr.  Justice  Graham,  on  an  indictment 
for  rape  against  the  defendant  at  the  present  Jnue  term 
of  this  Honourable  Court  for  the  County  of  Annapolis. 

That  we  retired  after  the  Judge's  charge  to  consider  our 
verdict,  and  had  been  out  an  hour  or  more,  and  could  not 
agree. 

That  it  was  proposed  among  the  jury  that  we  should 
fome  into  Court  and  report  that  we  found  that  there  had 
been  sexual  connection  between  the  defendant  and  Ros<* 
Maud  Dunn,  but  with  her  consent  and  recommend  the  de- 
fendant to  mercy.  We  were  in  doubt  if  this  could  be  done 
'^d  called  in  Edwin  Gates,  High  Sheriff  for  the  county,  to 
'^qnire  from  him  concerning  the  matter,  and  asked  him  if 
^e  could  do  this.  He  said  no,  but  that  we  would  be  obliged 
^0  report  the  defendant  ^rnilty  or  not  guilty  of  rape,  and 
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that  if  we  did  find  the  j)ri8oner  guilty  and  recommend  him 
to  mercy  tho.  Judge  would  give  him  a  light  sentence. 

That  L  accepted  the  statement  of  the  Sheriff  and  re- 
ported accordingly  the  verdict  of  guilty  with  a  recom- 
mendation to  mercy. 

But  for  the  statement  of  the  Sheriff  I  would  not  have 
agreed  upon  the  verdict  of  guilty. 

Sworn  to  at  Bridgetown  in  the 
County  of  Annapolis,  this  20th  day  of 
June,  A.D.  1907,  before  me. 

(Sgd.)     W.  G.  Parsons, 

(Sgd.)   Herbert  Hicks. 
A  Commissioner  of  the  Supreme  Court  in  and  for  the 
County  of  Annapolis." 

[Affidavit.] 

"  In  the  Supreme  Court,  190T. 

Crown  Side.  > 
Between  The  King,  plaintiff,  and  Daniel  Barnes,  defendant. 

I,  James  C.  Griinm,  of  Springfield,  in  the  County  of 
Annapolis,  merchant,  make  oath  and  say  as  follows: 

I  was  one  of  the  jury  with  which  this  cause  was  tried 
before  His  Lordship  Mr.  Justice  Graham  on  an  indictment 
for  rape  against  the  defendant  at  the  present  June  term  of 
this  Honourable  Court  for  the  County  of  Annapolis. 

That  we  retired  after  the  Judge's  charge  to  consider 
our  verdict,  and  had  been  out  an  hour  or  more  and  could 
not  agree. 

That  it  was  proposed  among  the  jury  that  we  come  into 
Court  and  report  that  we  found  that  there  had  been  sexual 
connection  between  the  defendant  and  Rose  Maud  Dunn, 
but  with  her  consent  and  recommend  the  defendant  to 
mercy.  We  were  in  doubt  if  this  could  be  done  and  called 
in  Edwin  Gates,  High  Sheriff  for  the  county,  to  inquire 
from  him  concerning  the  matter  and  asked  him  if  we  could 
do  this.  He  said  no,  but  that  we  would  be  obliged  to  report 
the  defendant  guilty  or  not  guilty  of  rape,  and  that  if  we 
did  find  the  prisoner  guilty  and  recommend  him  to  mercy 
the  Judge  would  give  him  a  light  sentence. 

That  I  accepted  the  statement  of  the  Sheriff  and  re- 
ported accordingly  the  verdict  of  guilty  with  a  recommenda- 
tion to  mercy. 
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But  for  the  statement  of  the  Sheriff  I  would  not  have 
agreed  upon  the  verdict  of  .guilty. 

Sworn  to  at  Bridgetown  in  the 
County  of  Annapolis  this  20th  day 
of  June,  A.D.  1907,  before  me. 

(Sgd.)    James  C.  Grimm. 

(Sgd.)    W.  G.  Parsons, 

A  Commissioner  of  the  Supreme  Court  in  and  for  the 
County  of  Annapolis. 
This  affidavit  is  filed  on  behalf  of  the  defendant  herein," 

Affidavit. 
''  In  the  Supreme  Court,  1907. 
Crown  Side. 
Between  The  King,  plaintiff,  and  Daniel  Barnes,  defendant. 
I,  Edwin  Gates  of  Annapolis  Royal,  Sheriff  of  Annapolis 
County,  make  oath  and  say  as  follows: 

1.  That  the  presiding  Judge  concluded  his  charge  to  the 
jury  in  the  above  cause  at  six  o'clock  in  the  afternoon  of 
Wednesday  the  19th  of  June,  1907,  when  the  jury  retired 
to  their  room  to  consider  their  verdict. 

2.  After  the  jury  had  been  out  over  an  hour  and  a  half 
the  Judge  went  to  his  hotel  to  get  some  tea;  that  shortly 
afterwards  the  foreman  of  the  jury  requested  me  to  go  into 
the  jury  room,  as  he  wished  to  speak  to  me. 

3.  I  supposed  that  he  wanted  to  tell  me  that  the  jury 
were  ready  to  bring  in  their  verdict,  and  in  that  idea  1  went 
to  the  jury  room  and  remained  there  a  couple  of  minutes. 

4.  On  going  into  the  jury  room  before  anything  else  was 
said  I  at  once  asked  the  foreman  if  they  were  ready  to 
bring  in  their  verdict.  He  replied  "  very  nearly  '^  or  words 
to  that  effect.  The  foreman  then  asked  me  if  they  could 
bring  in  a  verdict  of  guilty  with  recommendation  to  mercy. 
I  said  to  him  in  reply  "  Whatever  is  your  verdict  bring  it 
into  Court,''  repeating  the  words  twice.  I  then  asked  the 
foreman  if  I  should  send  for  the  Judge.  He  first  said  "  in 
half  an  hour,''  and  then  added  immediately,  "  Oh,  you  can 
send  for  him  any  time  now."  This  is  all  that  occurred.  I 
then  left  the  jury  room  and  went  to  seek  the  Judge. 

5.  On  coming  out  of  the  jury  room  I  found  the  Judge 
had  returned  and  a  few  minutes  afterwards  the  jury  came 
into  Court  and  delivered  their  verdict  of  guilty  with  recom- 
mendation to  mercv. 
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6.  I  say  that  I  was  in  the  jury  room  only  a  couple  of 
minutes.  That  1  did  not  influence,  nor  in  any  way  attempt 
to  influence  them.  That  my  impression  while  there  was 
that  the  jury  had  fully  made  up  their  minds  and  that  the 
only  question  was  whether  they  should  recommend  the  pri- 
soner to  the  mercy  of  the  Court. 

7.  That  since  the  trial  several  of  the  jurymen  have  in- 
formed me  and  I  verily  believe  it,  that  Avard  L.  Davidson 
had  been  to  them  and  endeavoured  to  get  them  to  make 
similar  affidavits  to  the  two  on  file,  but  they  had  positively 
refused  to  do  so. 

Sworn  to  at  Annapolis  Eoyal  in 
the  County  of  Annapolis  this 
second  day  of  July  A.D.  1907, 
before  me 

(Sgd.)   Edwin  Gates, 

Sheriflf. 
(Sgd.)     Fred  Leavitt, 

A  Commissioner  of  the  Supreme  Court  in  and  for 
the  County  of  Annapolis.^' 

This  affidavit  is  filed  on  behalf  of  the  Crown. 

Upon  the  said  case  coming  before  this  Court  a  majority 
of  the  Judges  held  that  such  case  did  not  reserve  or  state 
any  question  of  law  arising  either  on  the  trial  or  on  any 
of  the  proceedings  ])reliminary,  subsequent  or  incidental, 
thereto,  or  arising  out  of  the  direction  of  the  trial  Judge, 
and  no  order  was  made  thereon.  Thereupon  the  said  Judge 
who  had  presided  at  the  trial  at  Bridgetown  afterwards  pro- 
ceeded to  make  findings  of  fact  in  the  matter  of  the  Sher- 
iff's alleged  conduct,  and  as  a  result  of  his  findings  again 
reserved  or  stated  a  case  for  the  opinion  of  this  Court  in 
words  as  follows: 

"  SiiprcMiu*   (/ourt   at    Brid*i;etown. 

Crown  Side. 
June  Sitting. 

The  King  v.  Daniel  Barnes. 

The  defendant  is  indicted  for  rape  committed  upon  one 
Kose  Maud  Dunn,  a  girl  a  few  weeks  over  the  age  of  14 
years.    The  indictment  is  made  part  of  the  case. 

The  defendant  did  not  go  into  the  witness  box,  but  the 
serious  question^  ahnost  the  only  question,  was  whether 
the  girl  had  consented  to  the  sexual  connection  or  not. 
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^^^h  ^^^^  ^^^  ^^^  ^^^^  ^^^^  ^^  ^^®  serious  question  and 
tL   %ht  1  made  it  clear  that  they  could  not  convict  unless 
^  was  not  consent. 

^he  meaning  of  consent  and  the  degree  of  resistance 
acquired  were  commented  upon  and  the  testimony  refer- 
red to. 

There  had  been  connection  on  two  different  occasions 

^^d  the  question  of  consent  largely  depended  upon  the  girl's 

youth  and  ignorance  of  the  nature  of  the  act,  and  consent 

^ould  1  think  have  been  inferred  in  the  case  of  a  more 

Matured  female,  certainly  on  the  second  occasion. 

In  summing  up  at  the  close,  reading  from  my  notes  I 
said;  "If  vou  are  satisfied  that  he  did  not  have  connection 
^tw  her  at  all,  acquit  him. 

''  It  he  did  ha»  e  connection  with  her  and  it  was  with 
^^^  consent,  as  I  have  explained  that  term,  then  you  will 
^^'9  I't  him. 

'   But  if  you  find  that  lie  did  have  sexual  connection  with 

^^  ^^ithout  lier  consent  then  you  may  convict  him.*' 

..      ^He  jury  found  the  defendant  guilty  with  a  recommenda- 

^*  to  mercy  and  he  was  sentenced  for  a  term  of  one  year. 

-*^he  prisoner  before  sentence  moved  for  a  reserved  case 

^P*n    matter  disclosed  in  three  aflBdavits  annexed,  namely, 

^e  affidavit  of  the  solicitor,  A.  L.  Davison,  and  of  two  of 

^  jixror-i,  Herbert  Hicks  and  James  C.  Grimm. 

^  Save  the  Crown  leave  to  put  in  affidavits  and  I  annex 
'^"^to   the  affidavit  of  the  Sheriff,  Edwin  Gates,  in  reply. 

^^    respect  to  the  facts  in  conflict  in  these  affidavits  I 

."^*   tHa*:  the  Sheriff  having  during  the  deliberations  of  the 

J"?y   Ixen  ca'led  by  one  of  them  into  the  jury  room  made 

*^^  course  of  the  conversation  with  him  a  statement  giv- 

?  tlxom  to  und'»rs'and  that  if  they  did  find  the  prisoner 

, .    ^y  and  recommend  him  to  mercy  the  Judge  would  give 

^  light  t-entence. 
.  ^       fiud  that  the  statement  thus  made  was  calculated  to 

^Hce  the  jury  in  finding  the  verdict  which  they  did. 
^       *    the  affidavits  of  the  jurors  may  be  used  to  shew  the 
'®  So  found  the  conviction  will  be  quashed. 
^^^  ifax,  2nd  September,  1907. 

(Sgd.)        Wallace  Graham, 

J.    O.    v'. 


^oh.  IV.  K.r.n.  NO.  5_17^. 
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The  affidavits  are  the  same  as  those  attached  to  the 
first  case.  When  this  case  came  on  for  hearing  counsel 
acting  for  the  Attorney-General  raised  by  way  of  prelimin- 
ary objection  the  right  or  authority  of  the  Judge  who  had 
presided  at  the  trial  to  enter  upon  or  conduct  an  inquiry 
into  any  matter  of  fact  touching  the  regularity  of  the  trial 
that  had  been  concluded,  and  submitted  that  the  inquiry 
held  by  the  learned  Judge  and  his  findings  of  fact  touching 
the  alleged  acts  of  the  Sheriff  were  without  warrant  in  law 
and  that  no  case  could  be  reserved  or  stated  in  connection 
with  such  inquiry. 

In  my  opinion  this  point  is  well  taken.  If  after  a  crim- 
inal trial  :8  concluded  and  the  j^r'soaer  sentenced  the  Judge 
who  presided  at  the  trial  can  hear  a  motion  to  set  aside  the 
verdict  or  enter  upon  an  inquiry  and  hear  and  determine 
allegations  of  feet  affecting  the  regu  arity  of  the  trial  which 
if  found  in  the  prisoner's  favour  destroy  the  verdict,  one 
would  expect  to  find  such  authority  in  plain  terms  in  a 
statute  conferring  the  jvrisdiction.  I  find  no  such  authority 
in  our  Code,  and  neither  at  Common  Law  nor  under  the 
English  practice  is  any  such  authority  recognized. 

Prior  to  the  coming  into  force  of*  the  Criminal  Code  our 
practice  and  procedure  in  criminal  matters  was  practically 
that  theretofore  prevailing  in  England  in  so  far  as  the  right 
to  review  a  question  in  a  higher  Court  arising  in  proceedings 
on  or  in  connection  with  a  criminal  trial. 

Our  Code  introduced  a  new  system,  and  as  I  understand 
it  the  right  to  question  a  verdict  had  on  a  criminal  trial 
must  be  found  in  the  Code.  First,  I  find  the  Court  before 
which  any  accused  p?rson  is  tried  may  either  during  or  after 
the  trial  reserve  any  question  of  law  arising  either  on  the 
trial  or  on  any  of  the  jiroceedings  preliminary,  subsequent 
or  incidental  thereto,  or  arising  out  of  the  direction  for 
the  opinion  of  the  Court  of  Appeal. 

Second.  If  the  Court  refuses  to  reserve  the  question  the 
party  applying  may  move  the  Court  of  Appeal  for  leave  to 
appo5)l,  and  c  .mpel  a  crse  to  l:e  stated.  Again  the  Court 
of  Appeal  may  be  moved  for  sentence  or  proper  sentence 
in  certain  cases,  and  there  is  an  appeal  by  way  of  motion 
for  a  new  trial  on  the  point  that  the  verdict  was  against 
the  weight  of  evidence. 

And  lastly,  upon  any  application  for  clemency  the  Min- 
ister of  Justice,  after  such  inquiry  as  he  deems  proper,  may 
order  a  new  trial. 
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It  is  under  the  section  above  quoted  relating  to  a  re- 
serYed  ease  that  the  learned  trial  Uudge  has  submitted  the 
question  as  to  whether  or  not  affidavits  of  individual  jury- 
men can  be  used  to  impeach  a  verdict  which  with  others 
they  had  joined  in  rendering. 

Under  the  English  Statute,  and  under  our  Statute  prior 
to  the  Code,  the  Acts  dealing  with  a  reserved  case  provided 
for  the  reservation  of  questions  of  law  arising  on  the  trial, 
and  under  such  Acts  it  was  held  a  question  of  law  could 
be  stated  by  the  Judge  at  any  time  after  the  sittings,  even 
though  his  attention  was  not  called  thereto  at  the  sittings, 
but  it  must  be  a  question  of  law  arising  on  the  trial. 

The  words  of  our  Code  now  provide  for  the  reservation 
of  any  question  of  law  arising  either  on  the  trial  or  on  any 
of  the  proceedings  preliminary,  subsequent  or  incidental 
thereto,  or  arising  out  of  the  direction  of  the  Judge.  These 
words  it  seems  to  me  cover  only  a  reservation  of  questions 
of  law  arising  in  connection  with  the  trial,  and  cannot  be 
said  to  confer  authority  upon  a  Judge  after  the  trial  to 
enter  upon  and  hold  inquiries  upon  allegations  of  fact  with 
a  view  to  setting  aside  the  verdict,  or  with  a  view  to  mak- 
ing findings  which  may  be  made  the  basis  of  a  reserved 
question  of  law  for  the  purpose  of  having  the  Court  of 
Appeal  declare  the  trial  irregular.  In  MellorV  case,  (Deas- 
ley  and  Bell,  468)  where  is  was  discovered  on  the  day  after 
the  conviction  of  a  prisoner  for  felony  that  one  of  the 
jurors,  who  tried  the  case,  had  by  mistake  answered  to  the 
name  of  another  juror  on  the  panel  when  called,  and  so 
had  served  on  the  jury  without  objection,  whereby  it  was 
suggested  there  had  been  a  mistrial,  this  was  held  not  to 
be  a  question  of  law  which  arose  on  the  trial.  I  am  aware 
that  this  is  a  case  under  a  statute  which  provided  only  for 
a  reservation  of  questions  of  law  arising  on  the  trial,  but 
one  of  the  learned  Judges,  Williams,  J.,  makes  statements 
much  in  point  as  to  the  power  of  the  trial  Judge  to  after- 
wards collect  materials  of  fact  with  which  to  attack  the  ver- 
dict. The  passage  I  refer  to  in  the  judgment  of  Williams, 
ff.,  in  the  case  above  mentioned,  is  as  follows :  "  It  is  said 
that  the  point  was  brought  to  the  attention  of  the  Judge 
while  he  was  still  acting  under  the  commission  in  the  Assize 
town,  but  I  am  at  a  loss  to  know  what  power  his  commis- 
sion gave  him  to  act  in  the  matter.  I  think  he  might  just 
as  well  have  acted  after  as  during  the  Assizes:  there  is  no 
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doubt  that  if  his  object  were  only  to  recommend  the  pris- 
oner to  the  Crown  for  a  pardon  on  the  ground  that  he  had 
not  been  fairly  tried  the  Judge  might  collect  information 
for  the  purpose  at  any  time  and  from  any  source  on  which 
he  thought  it  right  to  rely.  But  when  the  object  is  not  to 
procure  a  pardon,  but  to  ascertain  whether  a  venire  de  novo 
ought  to  be  awarded  on  the  ground  that  there  was  error  in 
fact  constituting  a  mistrial,  I  can  see  no  function  which  the 
presiding  Judge  at  or  after  the  Assize  has  to  perform  in 
the  matter  or  which  it  was  meant  by  the  statute  to  transfer 
from  him  to  this  Court  in  any  event." 

The  cases  from  New  South  Wales  in  1  and  2  Priv.  Coun. 
4pp6.,  viz.,  Reg.  V.  Bertrand,  1  P.  C.  520,  and  Reg. 
V.  Murphy,  2  P.  C.  535,  are  instructive.  In  the  former 
case  on  the  trial  for  felony,  the  Judge's  notes  on  a  former 
trial  were  read  to  the  witnesses  and  the  witnesses  simply 
affirmed  their  truth  and  submitted  themselves  for  further 
examination.  This  was  considered  irregular  and  the  Su- 
preme Court  sitting  in  banco  under  a  practice  and  proce- 
dure identical  with  ours  prior  to  the  Code,  undertook  to  hear 
affidavits  and  set  aside  the  verdict.  *Their  Lordships  of  the 
Privy  Council  held  that  according  to  the  English  law, 
which  prevailed  in  New  South  Wales,  the  Supreme  Court 
had  no  power  to  grant  a  new  trial  in  a  case  of  felony. 

This  seems  to  be  now  the  settled  law,  and  if  the  Su- 
preme Court  here  has  no  inherent  power  to  set  aside  a  ver- 
dict and  order  a  new  trial  it  follows  that  one  of  its  Judges 
cannot  enter  upon  an  inquiry  after  trial  and  verdict  and 
accomplish  this  unless  express  statutory  power  is  given 
him.  This  I  cannot  find.  In  the  Queen  v.  Murphy,  a  case 
of  felony,  it  was  suggested  after  the  trial  on  an  affidavit 
stating  information  furnished  by  a  juryman,  that  the  jury 
in  a  hotel,  where  they  were  kept  during  the  trial,  had  access 
to  the  daily  papers,  in  which  accounts  of  the  trial  were 
published,  and  comments  calculated  to  influence  the  verdict 
made  thereon,  and  that  the  jury  during  the  trial  held  com- 
munication with  persons  other  than  the  Court  officers. 

The  Supreme  Court  acting  on  such  affidavit  entered 
upon  an  inquiry  and  undertook  to  set  aside  the  verdict, 
and  order  a  new  trial.  This  was  reversed,  and  the  Privy 
Council  again  denied  the  power  of  the  Supreme  Court  of 
New  South  Wales  to  take  cognizance  of  the  grounds  above 
mentioned  and  order  a  new  trial  in  a  case  of  felony,  obaerv- 
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ing^  "  that  the  present  ease  is  in  suhstance  an  attempt  by 
the  exercise  of  a  discretion  to  grant  a  new  trial  on  the 
ground  that  the  conviction  was  considered  to  be  unsatis- 
factory by  reason  of  some  irregularity  in  the  conduct  of  the 
trial.  In  Bertrand's  case  the  irregularity  was  that  the  evid- 
ence of  the  witnesses  was  read  to  the  jury  from  the  notes 
of  the  evidence  on  a  former  trial.  Here  the  irregularity 
was  in  so  keeping  the  jury  during  the  course  of  the  trial  as 
that  the  jurymen  might  have  had  access  to  some  newspapers 
during  that  time.  But  the  law  is  clear  that  the  discretional 
power  vested  in  certain  Courts  and  cases  to  grant  new 
trials  does  not  extend  to  cases  of  felony.^' 

I  cite  these  cases  to  make  it  clear  that  it  is  well  settled 
that  in  cases  of  felony  there  can  be  no  new  trial  granted 
because  of  irregularity  in  the  trial.  They  establish  that 
this  Court  has  no  power  to  enter  upon  any  inquiry  to  set 
aside  a  verdict  on  the  ground  of  irregularity,  on  the  trial 
in  a  case  like  the  present,  unless  it  has  that  power  conferred 
upon  it  by  statute.  If  the  Court  cannot  do  it  one  of  its 
Judges  cannot,  and  outside  of  the  section  dealing  with  re- 
serving questions  of  law  arising  in  connection  with  the  trial 
there  is  clearly  no  section  bearing  on  the  case.  I  have  al- 
ready said  in  my  view  this  section  does  not  authorize  the 
inquiry  entered  upon  by  the  learned  trial  Judge. 

It  is  said  here  that  if  my  view  is  correct  there  is  no 
legal  remedy  in  a  case  of  misconduct  of  jurymen  where  such 
misconduct  is  not  discovered  until  after  verdict.  This, 
other  than  the  power  expressly  given  to  the  Minister  of 
Justice  of  ordering  a  new  trial  in  any  case,  may  be  so; 
but  even  so,  if  we  must  consider  general  results,  it  seems 
to  me  this  is  a  state  of  affairs  much  better  than  anv 
interpretation  that  would  leave  every  verdict  in  a  criminal 
matter  subject  to  be  opened  up  upon  inquiry  into  matters 
of  fact  by  the  Judge  who  presided  at  the  trial  and  against 
whose  findings  no  appeal  is  provided. 

The  hardship  arising  out  of  irregularities  on  criminal 
trials  that  could  not  be  corrected  by  legal  remedy  was 
brought  before  the  Privy  Council  in  the  Murphy  case  above 
mentioned.  Whereupon  Sir  Wm.  Erie  dealt  with  it  as  fol- 
lows:—  ''If  irregularity  occurs  in  the  conduct  of  a  trial 
not  constituting  a  ground  for  treating  the  verdict  as  a 
TiiillJty,  the  remedy  to  prevent  a  failure  of  justice  is  by 
application  to  the  authority  with  whom  rests  the  discre- 
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tiou  either  of  executing  the  law  or  commuting  the  sentence.'* 
I  have  only  to  notice  one  other  case  viz.,  The  Queen  v. 
Kennedy,  3  N.  S.  K.  203^  which  was  pressed  upon  us  as  an 
authority  for  the  proceeding  here.  In  that  case,  however, 
on  examination,  it  will  be  found  to  be  a  case  where  in  the 
early  days  in  this  Province  the  trial'  Judge  was  following 
the  early  English  practice  of  consulting  his  brother  Judges 
where  they  did  not  sit  strictly  as  a  Court,  but  rather  as  as- 
sessors to  the  Judge  who  tried  the  cause  and  where  the  chief 
object  of  the  sitting,  was  to  recommend  a  pardon,  if  in  their 
opinion  objections  taken  before  the  trial  Judge  were  well 
founded.  Bliss,  J.,  expressly  raised  the  question  of  their 
j)owers  and  their  action  was  simply  a  recommendation  to 
the  executive.  If  this  is  not  the  explanation  of  the  review 
by  the  Judges  in  that  case,  and  if  it  can  be  regarded  as  a 
judgment  of  this  Court  claiming  inherent  powers  of  review, 
then  it  is  quite  clear  in  the  light  of  the  Privy  Council  cases 
cited  it  cannot  be  followed. 

Whether  a  juryman  can  in  any  case  be  heard  afterwards 
to  impeach  a  verdict  in  wliich  he  has  joined,  is  a  question 
I  have  refrained  from  deciding  because  on  both  occasions 
in  which  this  cause  has  l)een  before  us  in  my  opinion  the 
point  was  not  open. 

TovvNSHEND,  C.J.,  and  Meagher,  J.,  read  opinions 
reaching  the  same  conclusion. 

Ix)NGLEy,  J.,  concurred. 

RrssELL,  J.,  read  an  opinion  expressing  doubt  and  dis- 
sented in  order  to  enaT)le  an  appeal  to  be  taken. 
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STEWART  V.  NELSON". 

Coram,  Mathieu,  Loranger  and  PAGXtrELO,  JJ. 

Contract  of  Emplon/ment — Breach — Damaqes — JVcic  Agree- 
ment— Company  Faiw — Insurance  Company — Nt)  vat  ion — 
Waiver. 

Inscription  in  review  from  the  judgment  of  the  Superior 
Court,  Montreal,  rendered  the  2'Oth  Februarv,  1907.  dismiss- 
ing  plaintiff's  action,  with  costs. 
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Plaintiff's  claim  is  for  $1,327.30  damages,  alleged  to  have 
been  suffered  by  him  by  reason  of  the  following  facts  set 
forth  in  his  declaration: 

On  the  11th  November,  1904,  plaintiff  was  verbally  of- 
fered by  the  defendant  and  five  of  the  directors  of  the 
Accident  and  Guarantee  Company  of  Canada,  of  which  com- 
pany defendant  was  the  president,  the  position  of  manager 
of  the  company,  at  a  salary  of  $2,500  per  annum,  and  5  per 
cent,  of  any  dividend  that  might  be  declared  by  the  com-  . 
pany,  the  engagement  to  be  for  one  year,  beginning  on  the 
1st  December,  1904.  On  the  same  day  the  defendant  wrote 
] plaintiff,  at  the  latter^s  request,  confirming  the  offer  and 
signing  as  president.  Plaintiff  accepted  the  offer  and  re- 
signed his  position  which  he  held  with  the  Canada  Life 
Assurance  Company.  On  the  26th  November,  defendant 
wrote  to  plaintiff  that  he  had  not  been  authorized  by  the 
board  of  directors  to  make  the  offer,  and  that  the  board  de- 
clined to  confirm  the  offer.  On  the  Ist  December  the  plain- 
tiff offered  his  services  to  the  company  and  they  were  re- 
fused. On  the  8th  December  the  company,  by  a  letter  writ- 
ten bearing  that  date,  offered  defendant  the  position  of  in- 
spector of  agencies,  which  position  he  acce'pted,  under  re- 
serve of  and  without  prejudice  to  his  rights.  On  the  31st 
May,  1905,  plaintiff  was  notified  Tby  the  company  that  his 
services  as  inspector  would  not  be  required  after  the  30th 
June,  1905,  and  on  the  latter  date  plaintiff  wrote  the  com- 
pany tendering  his  services  as  manager  under  the  ternis 
of  his  engagement  of  the  11th  November,  1904.  Plaintiff 
has  always  been  willing  to  occupy  the  position  of  manager 
and  to  perform  its  duties.  When  plaintiff  resigned  his  posi- 
tion with  the  Canada  Life  he  was  earning  $2,500  a  year,  and 
he  resigned  by  reason  of  the  offer  which  was  made  to  him, 
and  thereby  lost  the  salary  which  would  have  been  earned 
by  him  from  the  30th  June  to  the  1st  December,  1904,  that 
is,  five  months'  salary,  equal  to  $1,041.6G,  earning  during 
that  period  only  $600,  reducing  his  claim  for  such  loss  to 
$650.  Plaintiff  further  sets  forth  that  he  sued  the  'Com- 
pany, claiming  the  wages  between  30th  June  and  Ist  Decem- 
her,  1904,  and  that  his  action  was  dismissed  on  the  ground 
that  his  appointment  as  manager  had  never  been  authorized 
^'  the  directors,  and  that  he  incurred  costs  thereby  amount- 
ing to  $227.30,  which  lie  claims  from  defendant,  and  to 
which  amount  ho  adds  a   furtlier  sum  of  $.500  for  general 
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damages  by  reason  of  the  injury  to  his  reputation  as  a  busi- 
ness man  on  account  of  the  refusal  of  the  company  to  accept 
him  as  manager.  He  concludes  by  praying  for  a  condem- 
nation of  $1,327.30. 

4.  To  this  action  the  defendant  pleads  as  follows: — He 
admits  the  offer  made  to  the  plaintiff  by  the  defendant  and 
the  other  directors  of  the  Accident  and  Guarantee  Com- 
pany; he  admits  the  subsequent  engagement  of  the  plaintiff 
as  inspector  of  agencies,  and  his  dismissal,  and  adds  that  the 
plaintiff  did  not  resign  his  position  with  the  Canada  Life 
Assurance  Company  in  order  to  accept  the  position  offered 
to  him  by  the  Accident  and  Guarantee  Company  of  Can- 
ada;  that  defendant  withdrew  the  offer  made  on  its  behalf, 
which  withdrawal  was  assented  to  by  plaintiff;  that  the  offer 
made  to  the  plaintiff  was  unauthorized  by  the  company, 
and  the  plaintiff  knew  it  was  unauthorized;  that  the  plain- 
tiff, by  accepting  the  position  of  inspector  of  agencies  with 
the  Accident  and  Guarantee  Company,  waived  whatever 
rights  he  might  have  had  under  the  first  contract,  and  prays 
for  the  dismissal  of  plaintiff's  action. 

5.  In  answer  to  this  plea,  plaintiff  says  that  the  offer 
made  by  the  plaintiff  and  the  other  directors  of  the  com- 
j)any  was  not  made  subject  to  the  ratification  by  the  board 
of  directors  of  the  Accident  and  Guarantee  Company,  but 
that,  on  the  contrary,  the  defendant  told  the  plaintiff  that 
his  offer  had  already  been  authorized  by  the  company;  that, 
when  he  accepted  the  position  of  inspector  of  agencies  with 
the  Accident  and  Guarantee.  Company,  he  did  so  under  re- 
serve of  all  his  rights  under  the  first  contract,  and  denies 
the  other  allegations  of  the  defence. 

Pagnuelo,  J.  (dissenting) : — The  directors  who  asked 
l)lflintiff  to  accept  the  position  of  manager  were  in  the 
majority,  but  they  told  plaintiff  that  their  offer  would  have 
to  be  ratified  by  the  board  of  directors,  that  they  had  no 
])ower  to  engage  him,  but  that  they  would  support  him  for 
the  place.  I  am  of  opinion  that  there  was  novation  of  the 
agreement  of  the  11th  November  by  the  new  agreement 
during  the  month  of  December.  The  acceptance  of  the 
position  of  inspector  of  agencies,  acting  as  such  under  the 
manager  of  the  company,  is  absolutely  inconsistent  with 
plaintiff's  pretensions  that  he  never  waived  his  right  to  be 
manager.     It  is  argued  that  his  acceptance  of  the  position 
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of  inspector  under  reserve  of  and  without  prejudice  to  his 
riglits,  saved  his  position  as  manager.  By  accepting  the 
poeition  of  inspector  a  new  agreement  was  substituted  for 
the  old.    1  am  of  opinion  to  confirm  the  judgment. 

Mathiel",   J.: — The    directors   who   made    the  offer  to 
plaintiff  were  in  the  majority,  and,  necessarily,  their  author- 
ization was  the  authorization  of  the  board.    How  then  could 
the  Court  bolow  hold  that  these  directors,  who  made  an  offer 
which  they  could  caiTy  out  if  they  chose,  could,  after  their 
offer  had  been  accepted,  refuse  to  have  it  carried  out  and 
i^ot  make   themselves   responsible   towards    plaintiff?     The 
plaintiff  did  not  waive  his  rights  against  defendant  by  ac- 
cepting the  new  position  offered  him.     There  is  no  proof 
that  he  waived  his  claim  against  defendant;  he  cannot  be 
presumed  to  have  waived  it.     On  the  contrarv,  there  is 
^^dence  shewing  that  he  always  maintained  his  position, 
"laintiff  accepted  his  new  position  from  the  company  and 
^^t  from    the   person    who  was    responsible  to  him  for  the 
amages  he  had  suffered  by  reason  of  not  having  been  made 
AQager  of  the  company,  namely,  the  defendant.    There  is 
PJ'oof  of  a  waiver  on  plaintiff's  part  of  his  claim.     To 
Q    .  ''"^Ute  a  waiver  it  must  clearly  appear  that  there  was 
y^     ?*^Jit  to  waive  the  right.    The  majority  of  this  Colurt 
^v  Opinion  to  reverse  the  judgment  of  the  Superior  Court, 
\yjv<\  jrrant  plaintiff  $827  with  the  costs  of  both  Courts. 


m 


QUEBEC. 


Coi;kt  of   Review.  Xovkmhkh    firii.   1007. 

PKLLERIX  V.  VINCENT. 

Coram,   Mathiku,   Loranger   and    Pagntelo,   J.I. 

Jliring  Contract  —  Breadlh  —  Booms  and  Board  in  Hotel — 

Parol  Evidence — Bejection. 

Paonuelo,  J.: — Inscription  in  review  of  the  judgment 
of  the  Superior  Court,  St.  Francis,  Demers,  J.,  dismissing 
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the  action  with  costs.  Plaintiff's  action  is  for  the  sum  of 
$450  for  damages  caused  to  him  for  a  breach  of  an  alleged 
contract  of  lease  and  hire  of  certain  rooms  in  plaintiff's  hotel, 
along  with  board  and  the  use  of  a  pair  of  horses  and  car- 
riage, during  the  season  of  1905.  The  breach  alleged  con- 
sisted in  the  leaving  of  plaintiff's  hotel  by  the  30th  June 
and  not  staying  there  during  the  whole  season.  The  de- 
fendant, who  is  the  wife  of  the  late  Mr.  C.  R.  Vincent,  i!* 
sued  as  his  legatee  and  executrix;  she  alleges  that  she  her- 
self, and  the  late  Mr.  Vincent,  stayed  at  plaintiff's  hotel  as 
guests  in  the  ordinary  manner  up  to  the  end  of  June,  1905, 
when  Mr.  Vincent  died;  that  she  left  there  shortly  after- 
wards, and  that  the  bills  were  paid  in  full  without  question, 
and  she  specially  says  that  there  was  no  agreement  to  re- 
main in  the  plaintiff's  hotel  for  any  fixed  period  of  time, 
as  alleged  by  plaintiff.  The  action  in  this  cause,  was  issued 
on  the  19th  Mav,  1906.  When  the  case  was  inscribed  the 
plaintiff  was  examined  on  his  own  behalf  at  the  trial. 
When  it  came  to  an  attempt  to  prove  the  contract,  the  de- 
fendant objected  that  it  could  not  be  proved  by  parole 
evidence;  this  objection  was  maintained  by  the  Court,  and, 
as  the  plaintiff  had  no  evidence  in  writing  of  any  sort,  the 
action  was  dismissed.  The  case  then  resolves  itself  into 
this  question  as  to  whether  the  plaintiff  could  prove  his  case 
by  parole  evidence  ?  The  plaintiff  sues  for  the  lease  and  hire 
of  rooms  in  his  hotel  and  for  the  lease  and  hire  of  horse? 
and  carriages.  These  contracts  are  civil  in  their  nature 
and  parole  evidence  to  prove  them  requires  a  commence- 
ment of  proof  in  writing.  This  is  lacking  in  the  case. 
Again,  the  present  ease  involves  the  question  of  mixed  con- 
tracts, that  is,  contracts  partly  civil  and  partly  commercial. 
The  French  doctrine  admits  these  contracts.     A  precedent 

of  this  Court,  Metivier  v.  Livison  (Q.  0.  R.  13,  S.  C.  39), 
supports  this  view  and  declares  a  contract  can  be  civil  as 
against  one  party  and  commercial  as  against  the  other 
party.  Contracts  between  traders  and  non-traders  are,  ex- 
cept in  the  case  of  sale,  civil  contracts,  not  commercial  con- 
tracts. A  contract  civil  by  its  nature  does  not  change  its 
character  because  one  of  the  parties  to  it  is  a  merchant. 
For  these  reasons,  we  are  of  opinion  that  parole  evidence 
was  properly  rejected  and  we  unanimously  confirm  the  judg- 
ment with  costs. 
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^'ATHiEL',   J.: — Plaintiff   sues   for   board   and   lodging, 

^nkh  he  could  not  have  supplied  since  defendant's  husband 

^ad  died  in  the  early  part  of  the  summer,  in  June.     From 

^^^^  point  of  view^  therefore,  plaintiff's  action  must  have 


QUEBEC. 

CoiR-r  OF  llEViEW.  November  29th,  1907. 

HAVEY  V.  LBFEBVRE. 

^^cvm,  Mathieu,  Tellier  and  Pagnuelo,  JJ. 

"fl^**^    end  Watercourses  —  Dam  —  Overflow  of  Water  upon 

Neighbouring  Lauih, 

^^ijitiff  sued  defendants  to  recover  from  them  amounts 

^  ^^    expended  in  paying  an  indemnity  for  flowagc  caused 

^    ^^rn  over  and  upon  the  lands  of  the  proprietors  border- 

1^?  ^pon  plaintiff's  mill-pond.     The  damages  resulted  from 

il  ^^Ifing  up  of  the  water,  caused  by  a  dam  whicli  plain- 

^^cl  previously  purchased,  together  with  a  grist  mill  and 

,    ^^     appurtenances,   from   defendants.     Plaintiff  claimed 

^as  not  responsible  for  the  damages  he  had  caused  in- 

"   ^<^H  as  the  lands  which  had  suffered  and  been  purchased 

'    *Heir   present   proprietors*   from    defendants   who   were 

y^^    to  protect  plaintiff  from  the  result  of  their  own  acts, 

n       ^"lio,  in  selling  said  lands,  had  not  reserved  a  right  of 

^  -    ^^C'  in  favour  of  plaintiff.     By  judgment  of  the  25th 

1  .    ^^uary,  1907,  the  Superior  Court,  St.  Francis,  allowed 

^    ,*^^iff  $8.5  damages  and  costs.     Defendants  inscribed  in 

'V^AGNUELO,  J.: — Every  owner  of  a  water  power  has  tlie 
.A\i  to  use  it  by  means  of  a  dam,  as  lie  sees  fit,  subject  to 
^/le  obligation  of  paying  an  indemnity  to  the  neighbouring 
proprietors  whose  lands  may  be  damaged  by  the  backing  up 
oi  the  water.     The  defendants  in  this  case  sold  plaintiff  a 
water  power  and  a  grist  mill,  and  a  dam  and  the  mill  pond 
caused  the  water  to  form  a  sort  of  small  lake,  which  over- 
flowed upon  the  lands  of  neighbouring  proprietors.     Tn  the 
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Act  passed  at  the  time  to  witness  the  sale,  nothing  is  said 
about  the  indemnity  which,  under  the  Canadian  Jaw,  was 
payable  to  such  neighbouring  proprietors  for  such  flooding 
of  their  lands.  It*  is  not  to  be  presumed  that  the  seller 
was  to  remain  responsible  for  the  damages  to  be  suffered 
during  an  indeterminate  period  by  the  neighb6uring  pro- 
prietors as  a  result  of  the  act  of  the  purchaser  in  causing 
the  flowing  of  the  adjacent  lands  by  making  use  of  his  dam. 
It  is  also  clearly  established  that  the  defendants,  previous 
to  the  passing  of  the  deed  of  sale  to  plaintiff,  had  paid  $10 
to  one  of  said  proprietors  and  had  promised  and  obliged 
themselves,  so  long  as  they  remained  owners  of  the  property, 
to  pay  a  similar  amount  every  year  in  lieu  of  damages  re- 
sulting from  the  use  of  the  said  dam,  and  plaintiffs  in  pay- 
ing as  they  did  to  another  of  such  third  parties  did  but  pay 
their  o^ti  just  debt  and  cannot  recover  the  same  from  de- 
fendants. We  are  unanimously  of  opinioVi  to  reverse  the 
judgment  of  the  Superior  Court  and  dismiss  the  plaintiff's 
action,  with  costs. 


'r  JHL  K, 


Eastern  Law  Reporter. 
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HEW  BBTJNSWICK. 

Full  Court.  November  22nd.  1907. 

In  re  national  TRANSCONTINENTAL  RAILWA^Y. 

Ex  PARTE  BOUCHARD. 

Expropt^iation  of  LanSe  —  /?.  S,  O.  1906,  r.  liS — Applica- 
hility  of  Act  to  Natiorml  Trati^contmental  Railuxiy  — 
Damages  Unpaid  —  Warrant  to  Put  Commissioners  in 
Possession  of  Lands — Order. 

The  Commissioners  of  the  National  Transcontinental 
Railway  applied  to  His  Honour  Mr.  Justice  McLeod,  at 
Chambers,  for  a  warrant  under  s.  21  of  the  Expropriation 
Act,  R.  S.  C.  1906,  c.  143,  for  the  possession  of  certain 
lands  of  one  Henry  Bouchard  expropriated  by  the  Commis- 
sioners for  the  purposes  of  the  railway.  The  damages  for 
the  lands  expropriated  had  not  been  paid  to  Bouchard. 

His  Honour,  upon  argument  and  after  consideration, 
granted,  in  October  last,  an  order  for  a  warrant  to  the 
sheriff  of  Madawaska  ordering  him  to  put  the  Commission- 
ers in  possession  of  these  lands;  and  in  giving  judgment 
held  that  this  railway  was  a  government  work;  that  the 
Commissioners  appointed  under  s.  9  of  the  National  Trans- 
continental Railway  x\ct,  3  Edw.  YII.  c.  71,  having  done  all 
that  is  required  by  s.  13  of  the  Act,  and  s.  8  of  the  Exp^ro- 
priation  Act,  R.  S.  C.  1906,  c.  143,  are  entitled  as  repre- 
sentatives of  the  Crown  or  the  Minister  of  the  department 
having  charge  of  the  construction  of  the  railway,  to  apply 
for  and  obtain  a  warrant  under  s.  21  of  the  Expropriation 
Act  for  the  possession  of  lanfl.<  expropriated   for  the  pur- 
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poses  of  the  railway  irrespective  of  whether  damages  had 
been  paid  or  not;  and  that  the  Bailway  Act  (K.  S.  C.  1906, 
c.  37),  did  not  apply  to  the  construction  of  the  eastern  divi- 
sion of  the  National  Transcontinental  Bailway. 

On  November  6th  instant,  Mr.  E.  P.  Baymond,  for 
Bouchard,  moved  for  an  order  nisi  to  rescind  this  order  of 
Mr.  Justice  McLeod,  on  the  following  grounds: — 

(1)  That  His  Honour  was  wrong  in  holding  that  the  Bail- 
way  Act  of  Canada  is  not  applicable  to  the  construction  of 
the  National  Transcontinental  Bailway  by  the  Commissioners 
of  the  said  railway. 

(2)  That  the  Commissioners  have  assigned  no  reasons  to 
entitle  them  to  a  warrant  for  the  possession  of  land  160  feet 
in  width  in  this  case. 

•  (3)  That  the  Commissioners  did  not  shew  that  they  had 
obtained  the  authorization  in  writing  from  the  Board  of 
Bailway  Commissioners  in  this  case  to  take  land  160  feet  in 
width. 

(4)  That  the  proceedings  do  not  shew  that  the  Commis- 
sioners made  or  authorized  this  application. 

(5)  That  the  Commissioners  being  a  corporation  under 
s.  9  of  the  National  Transcontinental  Bailway  Act,  cannot 
avail  themselves  of  s.  21  of  the  Expropriation  Act  in  order 
tc  obtain  a  warrant  of  possession  of  land,  but  must  proceed 
in  accordance  with  the  provisions  of  the  Bailway  Act. 

The  judgment  of  the  Court  (Tuck,  C.J.,  Hanington, 
Landry,  Bakker.  McLeod,  and  Gregory,  JJ.),  was  now 
delivered  by 

Hanington^  J. : — ^This  motion  was  made  on  behalf  of  the 
owner  of  land  to  rescind  an  order  of  Judge  Mcljeod  made 
under  s.  21,  c.  143,  B.  S.  C.  1906,  which  gives  certain  au- 
thority to  a  Ji\dge  of  the  Exchequer  Court  or  of  a  Superior 
Court  in  certain  cases  to  make  orders  for  meeting  any  oppo- 
sition that  is  made  to  the  government  or  their  officers  taking 
possession  of  land  for  the  Transcontinental  Bailway,  or  any 
railwav.     The  section  savs: — 

"If  any  resistance  or  opposition  is  made  by  any  person 
to  the  Minister,  or  any  person  acting  for  him,  entering  upon 
and  taking  possession  of  any  lands,  the  Judge  of  the  Ex- 
chequer Court,  or  any  Judge  of  any  Superior  Court,  may, 
on  proof  of  the  execution  of  a  conveyance  of  such  lands  to 
His  Majesty,  or  agreement  therefor,  or  of  the  depositing  in 
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the  office  of  the  Registrar  of  Deeds  of  a  plan  and  description 
thereof  as  aforesaid^  and  after  notice  to  shew  cause,  given  in 
such  manner  as  he  prescribes,  issue  his  warrant  to  the  sheri£F 
of  the  district  or  county  within  which  such  lands  are  situate, 
directing  him  to  put  down  such  resistance  or  opposition,  and 
to  put  the  Minister^  or  some  person  acting  for  him,  in  pos- 
session thereof." 

Under  this  section,  the  facts  being  proved  before  His 
Honour^  he  made  an  order  to  issue  the  warrant  contemplated 
under  this  section,  and  against  that  order  this  appeal  is 
taken. 

The  contention  made  here  on  behalf  of  the  owners  of  the 
land  was  that  under  the  Railway  Act  generally  the  lands 
could  not  be  taken  possession  of  imless  the  damages  for  the 
taking  of  them  was  paid.  On  the  other  hand,  it  was  stated, 
and  is  no  doubt  true,  that  the  act  of  taking  this  land  for  this 
railway  was  for  and  on  behalf  of  the  (rovernment  of  Canada, 
and  therefore  the  Railway  Act  and  its  provisions  did  not 
apply.  On  the  argument  it  was  shewn  that  the  Railway  Act 
itself  contained  a  section  providing  that  the  provisions  of 
that  Act  should  not  apply  to  government  railways.  This  is 
a  government  railway,  by  law  established  and  constituted, 
and  therefore  we  are  of  opinion  that  His  Honour  was  quite 
right  and  entirely  within  his  authority  in  making  the  order 
he  ddd  under  the  circumstances,  and  in  issuing  a  warrant  for 
immediate  possession,  irrespective  of  whether  the  damages 
had  been  paid  or  not. 

The  rule  nisi  to  rescind  is  refused. 


HOVA  SCOTIA. 

supreme  court. 
The  Full  Court.  December*  14th,  1907. 

RODGER  ET  AL.  V.  MINUDIE  COAL  CO. 

Railway — Contract  for  Carriage — Rates — By-law*— Invalidity 
— Unreasonableness  of  Rates — Set-off. 

Appeal  from  the  judgment  of  Graham^  E.J.,  in  favour 
of  defendant. 

Balston,  for  appellant. 

A.  A.  Mackay.  for  respondent. 
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The  judgment  of  the  Court  was  delivered  by 

Drysdale^  J.: — In  this  action  the  plaintiff  sued  for 
$1,080.30  which  was  allowed  subject  to  an  admitted  set-off  of 
$532.36.  The  point  involved  in  the  appeal  is  as  to  the  right  of 
defendants  to  set  off  against  the  balance  thus  found  of  $547.94, 
an  alleged!  overcharge  for  carrying  the  defendant  company's 
coal  by  the  Canada  Coal  and  Railway  Company  and  by  the 
plaintiff  Rodgers  as  liquidator  of  said  company. 

It  is  contended  that  the  Joggins  Railway  Company,  the 
predecessor  in  title  of  the  Canada,  &c.,  Company,  had  a  by-law 
fixing  the  rate  for  the  carriage  of  coal  over  the  road  oper- 
ated by  the  Canada,  &c..  Company  at  28  cents  per  ton,  and  that 
such  by-law  bound  the  Canada,  &c.,  Company  after  it  acquired 
the  road.  It  seems  the  latter  company,  after  it  acquired 
the  Joggins  Railway,  passed  a  by-law  fixing  the  tolls  to  be 
taken  for  carrying  coal  over  its  railway  at  40  cents  per 
long  ton,  but  such  by-law,  for  some  reason,  was  never  ap- 
proved by  the  Govemor-in-Council.  The  by-law  formerly 
passed  by  the  Joggins  Company  had  been  duly  approved,  and 
it  was  strenuously  argued  before  us  that  this  former  by-law 
of  the  Joggins  Company  was  a  regulation  affecting  the  rail- 
way, ran  with  the  road,  and  was  binding  on^  all  those  ac- 
quiring title  through  the  Joggins  Company  until  the  rate 
was  changed  by  a  by-law  duly  approved,  changing  or  altering 
the  rate.  It  was  contended  that  in  the  face  of  this  fixed  legal 
rate  of  28  cents  per  short  ton  the  Canada,  &c..  Company 
illegally  extorted  40  cents  per  long  ton,  and  that  defendants 
have  a  right  to  recover  from  the  plaintiff  this  difference 
between  28  and  40  cents  and  set  it  off  against  the  plaintiffs' 
claim.  If  this  claim  is  well  founded,  it  is  conceded  that  the 
difference  between  28  and  40  cents  on  the  coal  carried  for 
defendants  would  obliterate  the  plaintiff's  claim.  The  learned 
trial  Judge  did  not  think  that  the  Canada,  &c.,  Company 
was  bound  by  the  28  cents  by-law  merely  by  virtue  of  the 
Joggins  Company,  but  because  the  Canada  &c.,  Company  had 
no  approval  of  the  Governor-in-Council  for  the  rate  it  had 
fixed  and  collected,  he  held  it  had  no  right  to  retain  the 
moneys  collected  from  defendants  for  the  carriage  of  de- 
fendants' coal ;  and  by  his  judgment  he  set  off  the  moneys  so 
f^ollected  or  so  much  thereof  as  was  necessary  to  defeat  the 
plaintiff's  claim.  As  T  understand  the  judgment  of  the  learned 
trial  Judge  he  holds  that  unless  tolls  are  fixed  by  by-law 
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and  duly  approved  under  section  215  of  the  Railway  Act, 
and  the  sections  there  following,  all  moneys  paid  to  a  rail- 
way company  for  the  carriage  of  goods,  if  paid  under  pro- 
tes^t,  can  be  recovered  back  in  an  action  for  money  had  and 
received. 

I  agree  with  the  trial  Judge  that  a  by-law  of  the  Joggins 
Company  is  not  binding  upon  the  Canada,  &(\,  C'ompany  merely 
by  virtue  of  the  latter  company  having  acquired  the  propr 
erty  of  the  former  company.     I  do  not  think  such  a  by-law 
is  a  regulation  affecting  the  road  and  runs  with  the  property." 
An  examination  of  the  Railway  Act  will  shew  that  a  com- 
pany has  power  to  make  by-laws  for  very  many  purposes 
and  with  many  objects,  many  relating  to  internal  manage- 
ment of  the  company's  affairs  and  many  ^elating  to  the 
operation  of  the  road,  all  of  which  by  the  Act  require  the 
approval  of  the  Governor-in-Council.     By  section  3  of  the 
Act  it  is  declared  that  all  the  provisions  of  the  Act  shall  be 
construed  as  incorporated  with  the  Company's  special  Act, 
as  forming  part  thereof,  and  aa  one  Act ;  and  when  thus  read, 
and  looking  at  the  many  subjects  that  may  be  dealt  with 
by  the  company  by  by-law,  one  would  expect  to  find  that  if 
any  particular  by-law  were  intended  to  be  a  charge  upon  or 
affect  the  road  so  that  its  operation  would  be  binding  upon 
the  property  in  the  hands  of  subsequent  holders  or  pur- 
chasers, there  would  be  a  clear  legislative  declaration  to 
that  effect.     I  find  no  such  declaration  and   I  think  the 
by-law  of  the  old  Joggins  Company  relating  to  the  tolls  to 
be  taken  by  that  company,  like  the  other  by-laws  passed 
by  such  Company,  do  not  bind  the  Canada,  &c.,  Company. 
I  cannot,  however,  agree  with  the  learned  trial  Judge 
that  simply  because  the  Canada  Company  failed  to  have  its 
rate  approved  they  are  liable  to  refund  the  moneys  paid  to 
them  for  the  carriage  of  goods  where  such  moneys  have 
been  paid  under  protest;  something  more  is  required.    The 
position    of   a   company   doing   business   without   its   tolls 
being  approved  was  considered   in  a  Divisional   Court  in 
Ontario  before  Meredith,  C.J.,  Rose  and  McMahon,  IJJ.,  in 
Lees  V.  The  Ottawa  and  Xew  York  Company,  31  Ont.  R.  567. 
There   the   Railway   Act    under  consideration    was   in  all 
material   respects  the   same   as   ours.     The   moneys   there 
sought  to  be  recovered  back  were  tolls  paid  for  carriage  of 
the  person  under  a  mistake  of  fact  where  the  tariff  had  not 
been  approved,  and  it  was  sought  to  support  the  right  to 
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recover  solely  on  the  want  of  a  by-law  fixing  the  tolls. 
Meredith,  C.J.,  in  delivering  the  judgment  of  the  Court 
makes  the  following  statement :  ^^  It  is  plain  I  think  that 
the  theory  upon  which  the  action  to  recover  back  the 
moneys  paid  by  the  respondent  was  brought  cannot  be 
supported.  To  give  effect  to  it  would  be  to  hold  that  a 
company  whose  tariff  has  not  been  sanctioned  by  the  Gov- 
ernor-General must  not  carry  on  its  business  and  is  not  at 
liberty  even  to  make  special  contracts  with  persons  who  may 
be  desirous  of  using  the  railway  for  the  purpose  of  travel 
or  for  the  carriage  of  goods,  for  the  service  which  is  de- 
sired; and  that  if  it  does  so,  though  the  service  is  performed 
and  the  charge  made  for  it,  which  has  been  paid,  is  a  rea- 
sonable one,  the  person  who  has  got  the  benefit  of  it  may 
recover  back  what  has  been  paid;  and  for  such  a  proposition 
I  can  find  no  warrant  in  the  provisions  of  the  Act."  This 
I  consider  a  sound  observation,  and  applicable  to  the  de- 
fendant company's  position  herein.  In  the  Lees  case  it 
was  held  that  assuming  the  moneys  to  have  been  paid  under 
a  mistake  of  fact,  yet  the  money  could  not  be  recovered 
back,  because  though  the  law  would  possibly  not  have  com- 
pelled the  respondent  to  pay  the  fares,  what  he  paid  was 
but  a  just  compensation  for  the  services  which  the  company 
performed  for  him  in  consideration  of  it,  and  therefore  in 
equity  and  conscience  ought  to  have  been  paid  by  him. 
The  rule  laid  down  by  Lord  Mansfield  in  1786  was  applied, 
viz. :  "  That  if  a  man  has  actually  paid  what  the  law  would 
not  have  compelled  him  to  pay,  but  what  in  eqpiity  and  con- 
science he  ought,  he  cannot  recover  it  back  again  in  an 
action  for  money  had  and  received."  In  my  opinion  the 
case  cited  was  well  decided,  and  is  directly  in  point  here. 
I  do  not  regard  s.  219  of  the  Railway  Act  as  a  declaration 
that  it  is  illegal  on  the  part  of  a  company  to  accept  charges, 
but  rather  as  a  clause  aimed  at  the  right  of  the  company 
to  collect  or  enforce  the  payment  of  tolls.  This  the  section 
says  it  cannot  do  without  an  approved  by-law. 

Holding  as  I  do  that  the!  28c.  by-law  of  the  Joggins  Com- 
pany is  not  binding  on  the  Canada,  &c..  Company,  and  that 
defendants  cannot  recover  bacK  moneys  paid  merely  because 
the  Canada,  &c.,  Company^s  40c.  by-law  was  not  approved  in 
ordinary  course,  judgment  would  be  directed  for  the  plain- 
tiffs were  it  not  for  the  fact  that  counsel  for  defendant 
on  the  trial  asked  for  an  amendment  intended  to  raise  the 
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question  of  the  reasonableness  of  the  rates  that  had  been 
taken  by  the  Canada,  &c.,  Company  and  the  liquidator.  This 
application  to  amend  does  not  seem  to  have  been  dealt  with 
by  the  trial  Judge  until  he  filed  his  reasons  for  judgment, 
and  he  then  did  not  consider  an  amendment  necessary.  I 
think  this  amendment  should  have  been  allowed  because  in 
my  opinion  the  very  foundation  of  the  defendant  company's 
right  to  recover  back  from  the  Canada,  &c..  Company  or  the 
liquidator  any  moneys  paid  as  freight,  depends  largely  on 
whether  the  amounts  exacted  or  taken  were  reasonable  or 
unreasonable.  No  issue  has  been  raised  as  to  this,  and  no 
trial  had  on  the  question.  It  was  argued  before  us  that 
the  defendant  company's  set-off  as  pleaded  raised  the  ques- 
tion of  unreasonableness  of  the  charges  taken,  but'  it  is 
quite  apparent  on  an  examination  of  the  pleading  and  par- 
ticulars furnished  thereunder  that  the  only  overcharge  be- 
ing therein  set  off  was  one  based  on  the  validity  of  the  old 
28c.  by-law.  Indeed  counsel  for  the  defendant  company 
was  no  doubt  fully  aware  of  this  when  he  applied  to  amend 
on  the  trial.  As  it  seems  to  me  quite  clear  that  unreason- 
able charges  taken  under  some  circumstances  by  carriers 
may  to  the  extent  that  they  are  unreasonable  be  recovered 
back,  and  as  the  defendant  company  was  evidently  attempt- 
ing to  raise  the  question  of  reasonableness  on  the  trial,  I 
think  defendants  ought  to  have  an  opportunity  to  amend 
and  try  out  the  real  situation  between  the  parties. 

In  my  opinion  the  appeal  must  be  allowed  with  costs, 
the  judgment  of  the  trial  Judge  set  aside  and  the  cause 
remitted  for  a  new  trial  on  the  questions  that  may  be  raised 
by  defendant  company's  pleadings,  such  company  to  be  at 
liberty  to  amend  its  pleadings  as  it  may  be  advised. 


NOVA  SCOTIA. 

supreme  court. 

Full  Court.  December  14th,  1907. 

EOSS  V.  RETD. 

Promissory  Note — Fraud — Want  of  Cornel  deration — Transfer 
— Bona  Fide  H older — Action  to  Becovpr  Amount  of  Note 
Paid  and  Cosi^. 

Appeal  from  the  judgment  of  Drysdale,  J.,  in  favour 
of  plaintiff  in  an  action  to  recover  the  amount  of  a  prom- 
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issory  note  obtained  from  plaintiff  by  fraudulent  misrepre- 
sentations, costs  taxed  against  plaintiff  by  the  indorser  of 
the  note  and  other  expenses.  The  facts  were  stated  in  the 
judgment  appealed  from  as  follows: 

Defendant  and  one  Creighton  carried  on  business  at 
Sydney  as  produce  merchants,  and  as  such,  in  the  ordinary 
course  of  their  business,  dealt  in  hay,  buying  and  selling  the 
same  by  car  lots.  The  plaintiff,  a  retail  merchant,  in  the 
ordinary  course  of  business,  bought  or  bargained  for  a  car 
of  hay  then  standing  at  the  station.  After  inspection 
thereof,  in  company  with  Creighton,  defendant's  partner, 
plaintiff  was  then  given  an  invoice  for  the  price,  and  deliv- 
ered his  promissory  note  to  Creighton,  payable  to  Reid 
&  Creighton,  dated  January  6th,  1904,  for  $96.43,  the 
amount  of  the  invoice,  the  note  being  payable  30  days 
after  date  at  the  Union  Bank,  North  Sydney.  Plaintiff 
also  received  from  Creighton  an  or,der  on  the  station  master 
for  the  hay;  on  presentation  of  the  order,  however,  it  trans- 
pired that  the  agent  of  the  railway  refused  delivery  without 
presentation  of  the  B.  L.  endorsed  by  the  shippers.  Mean- 
time, plaintiff's  note  had  been  used  by  Creighton  or  by 
Reid  &  Creighton,  the  same  having  been  transferred  by 
Creighton  to  one  Treen,  and  as  it  turned  out,  for  value,  but 
before  plaintiff  could  either  get  his  hay  or  the  note  returned, 
Creighton  left  the  country,  his  firm  being  in  difficulties. 
Plaintiff  therefore  went  immediately  to  defendant  and  in- 
formed him  of  the  circumstances,  and  said  he  learned  that 
the  note  was  then  in  Treen's  hands. 

Defendant  sent  for  Treen  and  explained  to  him  that 
plaintiff  had  received  no  value  for  the  note,  and  asked  that 
it  be  handed  back  to  plaintiff.  This  Treen  refused  to  do, 
and  according  to  both  plaintiff  and  defendant,  Treen  on 
that  occasion  only  claimed  to  be  holding  the  note  for 
Creighton,  and  put  his  refusal  to  deliver  it  upon  the  ground 
that  he  would  surrender  it  only  to  the  man  from  whom  he 
received  it.  Subsequently,  however,  Treen  claimed  to  be 
the  holder  for  value  without  knowledge  of  any  want  of 
consideration,  and  in  an  action  against  the  plaintiff  main- 
tained his  right  to  recover  on  the  note. 

Plaintiff  defended  Treen's  action,  and  called  defend- 
ant as  one  of  his  witnesses  in  an  attempt  to  show  that  Treen 
merely  had  taken  the  note  to  act  for  Creighton  in  dis- 
counting it;  that  he,  Treen,  learned  the  true  position  from 
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both  plaintiff  and  defendant  almost  immediately  after  the 
same  came  to  his  hands,  and  that  he  was  not  a  holder  for 
value.  This  defence  failed,  Treen  having  established  him- 
self as  a  holder  for  hay  supplied  Keid  and  Creighton. 

In  the  present  action  the  plaintiff  seeks  to  recover  from 
the  defendant  not  only  the  amount  of  the  note  thus  paid, 
but  also  the  costs  he  had  to  pay  in  unsuccessfully  defending 
Treen's  action. 

W.  H.  Covert,  for  appellant. 
W.  F.  O'Connor,  for  respondent. 

Russell,  J. : — 1  have  come  to  the  conclusion  after  much 
consideration,  that  the  appeal  in  this  case  should  be  dis- 
missed, but  I  cannot  concur  in  the  reasoning  that  has  been 
used  for  the  purpose  of  sustaining  the  judgment. 

The  case  was  one  of  failure  of  consideration  for  the  note 
given  by  Ross  to  the  order  of  Reid  &  Creighton.  In  the 
hands  of  Treen,  a  transferee  for  value,  this  defence  would 
be  unavailing,  and  Ross  would  have  known  that  it  must  be 
so  if  he  had  known  the  facts.  If,  whether  knowing  the 
facts  or  noil,  he  took  the  risk  of  defending  a  suit  on  the 
note,  he  must  in  the  ordinary  course  have  done  so  at  his 
own  risk  of  costs  in  the  event  of  failure.  It  was  not  one 
of  the  natural  consequences  of  Reid  &  Creighton's  failure 
to  deliver  the  hay  that  costs  would  be  incurred  on  the  note. 
The  natural  course  of  events  would  be  that  Ross  would  pay 
his  note  and'  look  to  Reid  &  Creighton  for  his  money.  The 
reason  why  this  was  not  done,  if  the  finding  of  ttie  trial 
Judge  is  correct,  was  that  Reid  practically  joined  in  the 
defence,  and  in  fact,  as  I  understand  the  finding,  the  de- 
fence was  conducted  substantially  at  his  request  and  for 
his  benefit. 

The  argument  in  opposition  to  this  view  is  that  the  evi- 
dence does  not  sustain  this  finding  of  fact.  Both  Ross  and 
Reid  were  alike  ignorant  of  the  circumstances  under  which 
the  note  had  been  given  to  Treen,  and  under  those  circum- 
stances a  conference  was  held  between  Ross  and  Reid  and 
Treen  the  holder  of  the  note,  at  which  Ross  told  Treen 
that  he  had  not  got  the  hay  for  which  the  note  was  given, 
and  Reid  told  Treen  the  same  story.  Treen  said  he  would 
not  then  give  back  the  note,  but  that  he  would  deliver  it 
back  when  Creighton  returned  from  Halifax,  and  there  is 
a  further  statement  in  the  evidence  that  Treen  said  he  had 
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<rot  the  note  to  be  discounted  for  Creighton.  Mr.  Reid  at 
this  conference  told  Ross  he  need  not  worry  about  the  note, 
that  he,  Reid,  would  see  that  he  should  get  it  back.  It  is 
and  must  be  largely  because  of  this  statement  of  Reid's  that 
the  learned  Judge  has  held  him  liable  for  the  costs  of  the 
defence.  But  the  defendant's  counsel  fairly  argues  that 
Ross  must  have  known  when  he  was  sued  on  the  note  and 
before  he  was  sued  on  it,  that  Reid  had  not  been  able  to 
get  the  note  back  from  Treen,  and  it  is  contended,  therefore, 
that  Reid  is  being  held  liable  for  the  costs  of  the  defence 
to  Treen's  action  simply  because  he  gave  evidence  of  the 
conversation  with  Treen  at  the  trial  of  Treen's  action 
against  Ross. 

It  is  argued  that  he  cannot  be  shewn  to  have  done  any- 
thing else  in  the  matter.  He  believed  in  good  faith  on 
the  strength  of  Treen's  statement  that  Treen  had  no  title 
to  the  note,  that  it  was  only  delivered  to  him  to  be  dis- 
counted for  Creighton,  that  the  proceeds  of  the  note  if 
and  when  discounted  would  belong  to  Creighton,  and  that 
it  could  not  be  so  discounted  in  good  faith  when  the  con- 
sideration on  which  it  was  founded  had  wholly  failed.  Ross 
and  Reid  both  believed  all  this  that  Treen  had  told  them 
about  the  note,  and  both  gave  evidence  at  the  trial  of 
Treen's  action  that  these  statements  had  been  made  by 
Treen.  There  was  proof  at  that  trial,  however,  that  Treen 
was  a  holder  for  value,  and  the  trial  Judge  has  told  us  that 
the  defence  failed  in  that  action  because  Treen  established 
himself  as  a  holder  for  value  for  hay  supplied  to  Reid  and 
Creighton.  If  this  be  so,  I  do  not  see  how  it  can  be  true 
that  as  the  learned  trial  Judge  has  said  that  Reid's  liability 
was  at  an  end  if  Ross  had  succeeded  in  his  defence  against 
Treen.  If  the  statement  attributed  to  Treen,  and  on 
the  strength  of  which  Ross  defended  Treen's  action,  had 
turned  out  to  be  correct,  Reid,  as  a  member  of  the  firm 
of  Reid  &  Creighton,  would  have  still  continued  to  owe 
the  debt,  which  on  the  other  view  of  the  transaction  was 
extinguished  by  the  note.  It  was  strenuously  insisted  upon 
by  defendant's  counsel,  that  this  fallacy  underlay  the  deci- 
sion of  the  trial  Judge.  He  has  pointed  out  that  so  far  as 
the  defendant's  firm  was  concerned  it  was  in  fact  immater- 
ial whether  Treen  succeeded  or  not.  If  he  lost  his  action 
they  would  be  free  from  any  claim  by  Ross,  but  would  have 
been  obliged  to  pay  Treen  the  amount  which  the  note  ex- 
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tioguiehed.  If  he  won  IiIb  action  they  would  have  to  pay 
fioss  the  amount  of  the  note^  but  would  have  been  quit 
of  Treen^B  claim  for  the  hay  in  consideration  of  which 
it  tarns  out  that  the  note  was  transferred  by  Creighton 
to  Treen.  The  defendant  plausibly  argues^  therefore,  that 
H088  defended  Treen *g  action  not  because  he  was  depend- 
ing upon  any  express  or  implied  agreement  on  the  part 
of  Keid  to  indemnify  him  if  the  defence  should  fail,  but 
because  he  believed  Treen's  statement  made  to  himself  and 
Beid,  and  believed  that  his  own  evidence  and  that  of  Reid 
would  be  sufficient  to  defeat  Treen's  claim. 

The  only  flaw  that  I  can  find  in  this  reasoning,  by  which 
1  must  confess  that  I  was  much  impressed  at  the  argument, 
•^d  on  the  strength  of  which  1  was  for  a  time  inclined  to 
^hink  that  the  appeal  should  be  allowed,  is  this,  I  cannot 
^d  that  Reid  knew  anything  about  the  debt  due  Treen 
^y  Reid  &  Cieighton.      He  says  distinctly  that  he  did  not 
^<>w  of  any  sale  of  hay  by  Treen,  that  is,  to  Reid  and 
^^ighton.     Now  if  he  did  not     know    of    this,    he    did 
al  k   ^^^    ^^^^    Treen    was    a    holder    for    value,    and 
**HfiOUgh    the    finding    may    be    incorrect    that    the  suc- 
cess of  the  defence  by  Ross  freed  him   from   all   liability, 
the  effect  is  the  same  if  this  was  Reid's  impression  of  the 
nialJU»r,  as  it  certainly  must  have  been  if  he  was  unaware 
,»f  the  debt  due  Treen  by  his  firm.     This  being  the  case 
I  think  that  the  finding  as  to  the  motive  and  understanding 
on  which  Reid  assisted  in  the  defence,  and  on  which  Ross 
had  a  right  to  infer  that  he  was  so  assisting,  may  be  sus- 
tained, and  the  appeal  should  be  dismissed. 

The  other  members  of  the  Court  concurred  in  dismissing 
the  appeal. 
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Mcdonald  v.  slayter  et  al. 

Wt'H — Construction  —  Bequest  in  Lieu  of  Dower — Widow's 

Election, 

Appeal  from  the  judgment  of  Longlev,  J. 
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Burchell^  tor  plaintiff. 

Livingstone,  for  defendant  Slayter. 

W.  B.  A.  Eitchie,  K.C.,  for  other  defendants. 

TowNSHEND,  C.J. : — The  plaintiff,  widow  of  the  late 
Michael  A.  MacDonald,  sues  for  her  dower  in  certain  lands 
and  premises  of  which  the  defendant  Mrs.  Slayter  is  in. 
possession  as  tenant  of  the  freehold.  She  joined  in  the 
action  the  Acadia  Boan  Corporation,  and  T.  F.  Courtney, 
mortgagees  of  the  land  in  question.  The  property  con- 
sisted of  a  lot  of  land  with  a  house  and  buildings  thereon, 
situate  in  the  City  of  Sydney.  Some  months  previous  to 
Michael  A.  McDonald's  death,  which  occurred  on  the  Ist 
day  of  November,  1900,  he  had  entered  into  an  agreement 
with  the  defendant  Isabella  Slayter  (June  7th,  1900),  by 
which  she  became  his  tenant  of  the  premises  for  two  years, 
and  further  had  the  option  at  any  time  before  the  expira- 
tion of  the  lease  of  purchasing  for  the  sum  of  $6,000,  with 
interest  at  six  per  cent,  from  the  1st  day  of  July,  1900. 

In  such  event  she  was  to  have  credit  for  all  payments 
of  rent  to  be  deducted  from  the  price.  She  exercised  this 
option,  and  the  executors  and  trustees  on  the  6th  Septem- 
ber, 1902,  on  receiving  the  balance  of  the  purchase  money, 
conveyed  to  her  by  a  quit-claim  deed  the  property,  but  the 
plaintiff  did  not  sign  the  deed,  nor  take  any  part  in  the 
transaction. 

Prior  to  this  agreement  on  the  19th  January,  1899,  the 
deceased,  Michael  A.  McDonald,  made  his  will,  in  which 
he  devised  to  his  executors,  "  all  my  real  and  personal  prop- 
erty whatsoever  and  wheresoever  situate  in  trust  for  the 
following  purposes,  but  with  full  power  to  my  said  executors 
to  sell  or  rent,  and  convert  the  same  into  money  at  such 
time  or  times  and  for  such  sums  as  they  may  deem  best 
in  the  interest  of  my  estate."  Then  follows  some  simple 
bequests  not  material  here.  He  proceeds :  "  I  direct  my 
executors  to  pay  my  dear  wife  Eunice  during  her  natursd 
life,  but  only  so  long  as  she  shall  remain  my  widow,  one- 
third  of  the  income  arising  from  my  real  estate.  I  also 
direct  my  executors  to  hand  over  absolutely  to  my  said  wife 
all  the  household  furniture  situate  in  that  part  of  the  house 
now  occupied  l)y  nio. 

"  I  direct  my  executors  to  divide  the  remaining  two-thirds 
of  ijie  real  estate,  and  all  the  remaining  personal  property. 
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including  mortgages^  bills  of  sale,  judgments,  notes,  etc., 
^ong  my  mother,  brothers,  and  sisters  equally,  excepting, 
etc." 

The  whole   estate   real    and   personal   was   appraised  at 

^5,915.09.     The  plaintiff  retained  the  furniture  bequeathed 

^0  her,  valued  at  $5,000,  and  after  the  sale  of  the  real  estate 

other  than  the  property  in  question,  the  executors  tiBndered 

the  plaintiff  as  her  one4hird  of  the  same  $1,119.09,  which 

''fidfer  advice  of  counsel,  she  refused  to  accept     It  is  now 

^'^aizned  on  behalf  of  Mrs.  Slayter  that  the  plaintiff  having 

accepted  bequests  imder  the    will,    has    made    her    election, 

^d  is  barred  from  demanding  dower  in  her  late  husband's 

^siids.     The  same  contention  is  made  by  the  other  defend- 

^^^s,    mortgagees.     The  first  question  is  whether  the  widow 

^®s   l>vit  to  her  election  at  all,  and  second  whether  she  did 

elect. 

I  n  my  opinion  under  this  will  the  widow  was  given  in 

addition  to  the  household  furniture,  one-third,  or  rather 

one-third  of  the  total  income  arising  from  the  proceeds  of 

^^^^   sale  of  the  rents  of  all  his  real  estate,  including  the 

^^operty  in  question,  and  that  this  bequest  was  to  be  ac- 

^'^pted  t>y  her  in  lieu  of  dower  in  his  lands  which  he  had 

^^eeted  to  be  leased  or  sold  as  they  deemed  best.     The 

01*08  are  so  clear  and  })recise  that  I  can  see  no  difficulty 

^^^   holding.     *'I  direct  my  executors  to  pay  to  my  dear 

^    J^xinice,  during  her  natural  life,  but  only  so  long  as 

^h^ll  remain  my  widow,  one-third  of  the  income  aris- 

th  ^^^  ^^^y  real  estate/'    This  is  followed  by  a  bequest  of 

j^  .    -^^^inainder,  "  I  direct  my  executors  to  divide  the  re- 

.        ^^^  two-thirds  of  the  real  estate  and  all  the  remaining 

j,-i  ^^«1  property,  etc.,  among  my  mother,  brothers,  and 

^i         ^^  ptc.^'    If  she  accepted  this  bequest  by  words  or 'deeds 

^.1  '^le  can  have  no  claim  for  dower.     It  is  evident  that 

fun-fc  *  ^^^  ^"  ^^^  testator's  mind  was  in  addition  to  the 
^  "^^^re  to  give  his  widow  just  what  the  law  gave  her, 
^)j^  *^  ird,  and  this  disposition,  if  she  accepted,  would  enable 
»p|^  ^^ecutors  to  give  a  good  and  clear  title  to  purchaser. 
(lea  disposition  specifically  of  the  other  two-thirds  indicates 
\^  ^^  such  was  his  intention,  and  T  think  the  will  must 
Ipji^  ^^d  as  inconsistent  with  her  claim  to  dower,  power  to 
(,Qj?^>  etc.,  and  under  provision  of  R.  S.  c.  114,  s.  1,  she  was 
^^lled  to  elect  and  did  elect  to  take  under  the  will. 
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• 

Now  in  support  of  this  interpretation  of  the  will  it 
was  argued,  and  I  think  correctly,  that  the  devise  of  the 
whole  of  his  real  estate  to  the  executors  as  trustees  to 
sell  or  lease  is  wholly  inconsistent  with  the  contention  that 
by  taking  the  benefits  under  the  will  she  did  not  lose  her 
right  of  dower.  If  she  accepted  the  one  she  must  lose  the 
other.  Leases  nor  sales  certainly  could  not  be  effectuallj 
made,  if  dower  remained.  Where  the  power  to  lease  i£ 
confirmed  all  authorities  agree  that  if  the  widow  accepts  the 
benefits  given  by  the  will  she  thereby  elects  to  forfeit  her 
right  to  dower,  holding  that  such  power  clearly  indicates 
that  such  was  the  testator^s  intention. 

In  Scribner  on  Dower,  vol.  2,  p.  481,  the  author  says : — 
"  The  terms  of  the  demise  to  the  widow,  although  not 
amounting  to  expression,  may  raise  a  sufficiently  clear  im- 
plication of  the  testator's  meaning,  that  the  bequest  to  her 
of  part  of  his  land  should  be  in  satisfaction  of  her  dow^er 
in  the  remainder  of  them.  In  such  cases  she  will  be  obliged 
to  elect  between  the  devise  to  her  and  her  legal  title.  The 
])rovi8ions  which  have  been  generally  held  inconsistent  with 
the  widow's  legal  right  to  dower  are  those  which  prescribed 
to  the  devisees  a  certain  mode  of  enjoyment  which  shows 
the  testator's  intention  that  they  should  have  the  entirety 
of  the  property."  In  support  he  cites  among  others  these 
following  authorities:  Miall  v.  Brain,  4  Madd.  119,  Butcher 
V.  Kemp,  5  Madd.  61,  Hall  v.  Hill,  1  Dr.  &  War.  94,  In 
the  case  of  O'Hara  v.  Chaine,  1  Jo.  &  Lat.  662,  "  Where 
a  testator  having  contracted  to  sell  part  of  his  fee  simple 
estates,  demised  all  his  real  and  personal  estates  to  trus- 
tees, and  directed  them  to  complete  his  contract  with  the 
purchasers,  and  to  sell  and  convert  into  money  all  his  real 
and  personal  estate,  and  out  of  the  interest  of  the  moneys 
to  arise  from  the  sale  to  pay  an  annuity  to  his  wife  for  her 
life,  and  he  empowered  his  trustees  to  lease  such  parts  of 
his  real  estate  as  should  not  be  sold,  it  was  held  by  Sir 
E.  Sugden,  C,  that  the  widow  was  bound  to  elect.  Also  see 
Parker  v.  Sowerbv,  4  DeG.  M.  &  G.  321. 

It  is  unnecessary  I  think  to  cite  at  any  greater  length 
the  numerous  cases  on  this  point.  The  case  of  O'Hara  v. 
Chaine,  first  cited,  is  ver}^  similar  to  the  case  under  con- 
sideration, and  places  beyond  controversy  the  law  applicable 
to  the  facts  before  us. 
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Then  comes  the  question  of  fact,  did  the  plaintiff  in  this 

<'ase'  make  her  election  ?     To  shew  what  is  sufficient  in  law 

^  constitute  an  election  I  cite  one  passage  from  Cameron 

ofl  Dower,  p.  488 :     "  But  when  the  respective  amounts  of 

the  two  rights  are  clear   or   may   easily   be  discerned  after 

tte  husband's  death,  the  widow's  acceptance  of  the  bequests 

l^ven  to  her  will  be  an  irrevocable  election  to  abide  by  the 

^H  to  forego  her  dower."     The  cases  in  support  of  this 

statement  will  be  found  on  turning  to  the  page  I  have 

gJTen. 

In  this  case  there  could  be  no  possible  ditficulty  in  the 
vay  of  ascertaining  the  value  of  the  widow's  respective 
nghts  under  the  will  and  at  law.  She  was  aware  of  the 
f'<nit exits  of  the  will  immediately  after  the  decease  of  her 
husband,  and  she  further  appears  to  have  had  the  benefit 
of  ii'gal  advice.  That  the  value  of  the  bequest  was  greater 
than  her  right  at  law  appears  to  be  very  clear.  She  received 
uiKier  the  will  all  that  the  law  would  give  to  her,  and  in 
addition  household  furniture  of  considerable  value.  Still 
she  had  the  right  to  elect,  and  she  did  so  by  accepting  the 
l>^nuest  of  the  furniture,  and  in  other  respects  disclosed  by 
the  evidence.  Having  so  treated  the  matter  it  is  not  now 
open  to  her  to  hold  on  to  what  she  voluntarily  took,  and 
demand  her  dower  in  violation  of  the  provisions  made  for 
^'^^  ^nder  the  will. 

Taking  this  view  the  solution  of  all  the  difficulties  in 

*''«  ^tigation  is  yery  much  simplified.     In  truth  in  my  opin- 

.^  tile  difficulties  are  of  the  plaintiff's  own  creation.     All 

^eed  have  done  was  to  have  taken  proceedings  to  cora- 

.        '^^  executors  to  carry  out  the  will  of  the  testator,  in- 

fici    Q^  suing  for  her  dower  and  bringing  or  being  the 

^,  ^^  of  all  these  parties  ])eing  brought  into  this  litigation. 

Pl^ntiff  in  our  opinion  is  not  entitled  to  have  her  dower 

^,j  ^^   in  the  defendant  Slayter's  land',  and  in  relieving  Mrs. 

yte:t-  of  this  claim  the  other  defendants,  tlu*  mortgagees, 

^  i>o  further  interest  in  the  proceedings. 

.1    "^^^iji  conclusion  forces  us  to  consider  and  decide  as  to 

.1     ^  utility  of  the  executors  in  their  mode  of  dealing  with 

^^idow  under  the  will.     Thev  excluded  her  from  any 

•  .*^*ipation  in  the  purchase  money  or  inljerest  or  income 

..  ^^;^  from  the  purchase  money  of  the  property  now  in  liti- 

JJ*  /^^^>    and    offered    her   only    the    income    from    one-third 

^^  proceeds  of  the  remaining  real  estate,  that  is  to  say. 
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$1,119.09,  deposited  with  the  Eastern  Trust  Company, 
which  dhe  declined,  improperly  declined,  to  accept.  On 
what  principle  they  were  guided  in  making  this  offer  I  am 
unable  to  understand  in  the  face  of  the  plain  language  of 
the  will,  which  says  she  was  to  have  one-third  of  the  rents 
or  proceeds  of  the  sale  of  his  real  estate.  The  trust  they 
undertook  was  to  pay  her  this  for  life  or  during  widowhood, 
and  they  have  failed  to  perform  it.  I  am  of  opinion  that 
the  plaintiff  should  have  a  declaration  that  she  is  entitled 
to  receive  from  the  hands  of  the  executors,  trustees,  the 
income  of  one-third  of  all  the  real  estate,  including  the  land 
and  premises  in  question.  When  sold  the  interest  on  one- 
third  of  the  price,  when  leased  one-third  of  the  rent.  All 
from  the  date  of  her  husband's  death.  If  the  parties  had 
not  agreed  to  a  case  stated  for  the  opinion  of  the  Court 
we  should  not  have  been  able  to  deal  with  all  these  ques- 
tions as  fullv  as  we  have  now  done.  From  what  I  have  said 
the  answer  to  the  questions  submitted  are  plain.  As  to 
the  first,  we  are  of  opinion  that  the  plaintiff  is  not  entitled 
to  dower  as  claimed.  (2)  We  think  Mrs.  Slayter  not  entitled 
to  indemnity,  or  other  relief  against  the  executors,  and 
(3)  that  the  plaintiff  is  entitled  to  relief  against  the  exe- 
cutors as  above  specified. 

• 

After  full  consideration  we  make  the  following  disposi- 
tion of  the  coslte : 

(1)  Mrs.  Slayter  will  have  her  costs  in  full  against  the 
plaintiff,  as  she  succeeds,  and  was  entitled  to  succeed  from 
the  outset. 

(2)  The  Acadia  I^oan  Corporation  and  T.  F.  Courtney 
will  ^e\  no  coi^ts,  as  they  defend  under  Mi's.  Slayter. 

(3)  The  execiiliors  will  have  costs  against  Mrs.  Slayter 
after  they  were  called  in  by  the  third  party  notice  up  to 
the  stated  case,  because  she  was  not  entitled  to  call  on  them 
for  indemnitv. 

(4)  Plaintiff  will  have  costs  againstj  executors  after  stated 
case,  as  she  has  succeeded  in  having  a  declaration  made 
against  them. 

(5)  All  other  costs  outside  the  above,  each  party  will 
bear  his  own. 

Judgment  accordingly. 
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supreme  court. 
Full  Court.  December  14th,  1907. 

KICHARD  S.  vS.  CO.  et  al.  v.  CHINA  MUTUAL  IXS.  CO. 

a 

Marine  Insuratkce  —  Condition — "  Prohibited  P&ri " — Tirtit 
Limit  for  Usijig  S\ime — Expiry  of  Time  on  Public  Holi- 
day— *' Stress  of  Weather" 

Appeal  from  the  judgment  of  Drysdale,  J./  delivered 
October  29th,  1907.  [See  4  E.  L.  R.  103,  sub.  nom.  Hackett 
V.  The  China  Mutual  Ins.  Co.] 

Burchell,  for  appellant. 
Macllreith,  for  respondent. 

IjOXoley,  J.: — This  is  an  action  on  a  policy  of  marine 
insurance  on  the  steamer  "  Richard,''  extending  from  July 
6th,  1905,  to  July  6th,  1906.  The  policy  contains  the  usual 
conditions,  but  only  one  of  these  enters  into  the  matter 
to  be  determined  in  this  case.  In  the  original  policy  was 
this  condition: 

"Prohibited  from  the  river  and  Gulf  of  St.  Lawwence, 
Newfoundland,  Northumberland  Straits,  Cape  Breton,  and 
Black  Sea,  between  December  1st  and  May  Ist,  and  from 
the  Guano  and  Phosphate  Islands  (except  the  Peruvian), 
ports  in  Greenland  and  ports  in  Alaska,  ports  and  places  in 
the  Gulf  of  Mexico,  from  loading  (Atlantic  United  States 
coastwise  voyages  excepted),  more  than  one-half  registered 
tonnage  of  grain  in  bulk  except  at  the  ports  of  Baltimore, 
Philadelphia,  New  York,  Boston,  Portland,  Maine,  and 
Montreal,  from  May  1st  to  September  1st,  from  loading 
time,  from  loading  more  than  one-half  registered  tonnage 
of  one.'' 

On  the  face  of  the  policy  on  tlie  written  or  typewritten 
part  thereof  appear  the  words  following:  "Five  Thousand 
Dollars  on  steamer  ^Richard'  for  one  year  from  July  6th, 
1905,  at  noon.  Permission  is  granted  to  use  Ca])o  Breton 
ports  until  January  Ist,  1906." 

▼OL.    !▼.   B.L.R.    NO.    6—19 
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On  the  1st  day  of  January,  1906,  the  "  Richard  "  entered 
Port  Hastings,  a  Cape  Breton  port,  at  about  3  o'clock  in 
the  afternoon,  the  avowed  object  being  to  obtain  a  cargo 
of  coal.  It  appears  from  the  evidence  that  if  all  things 
were  in  readiness  the  steamer  could  have  been  loaded  in 
about  six  hours.  But  January  1st  is  a  public  holiday,  and 
no  one  could  be  obtained  to  load  the  vessel.  It  is  true 
that  January  1st  was  not  made  a  statuta])le  holiday  by  the 
Provincial  legislature  until  1907,  but  it  was  a  statutable 
holiday  by  the  Dominion  Act,  and  all  offices  under  the 
control  of  the  Dominion  Government,  including  customs 
houses,  were  closed  upon  that  A^y,  and  the  day  is  generally 
observed  as  a  holiday  in  all  parts  of  Canada. 

Finding  he  could  not  obtain  a  cargo  on  the  1st  the 
captain  determined  to  remain  and  load  on  the  2nd.  This 
brought  him  clearly  wathin  the  time  prohibited  and  made 
the  policy  void.  What  is  the  answer  of  the  plaintiff  to  this? 
He  says  he  had  a  right  to  remain  in  the  port  until  midnight 
of  the  1st,  and  that  then  a  stonn  arose  which  made  it  im- 
possible for  him  to  leave  in  safety;  that  this  storm  raged 
on  the  2nd  and  he  was  not  able  to  leave  until  the  3rd;  and 
that  being  in  port  by  necessity  on  the  2nd  he  had  a  right 
to  load  his  cargo.    One  clause  in  the  policy  reads  as  follows : 

^*  And  it  shall  be  lawful  for  the  said  vessel,  in  her  voy- 
age, to  proceed  and  sail  to,  touch  and  stay  at  any  ports  or 
places,  if  thereto  obliged  by  stress  of  weather  or  other  un- 
avoidable accidents,  without  prejudice  to  this  insurance." 

The  argument  for  the  plaintiff  put  briefly  is  this :  "  We 
had  a  right  to  go  in  on  the  1st  and  stay  there  until  mid- 
night; when  midnight  came  we  were  obliged  to  remain  by 
'  stress  of  weather.'  We  went  out  on  the  3rd  as  soon  as  the 
weather  permitted  and  therefore  all  our  deviations  from  the 
terms  of  the  contract  were  due  to  ^  stress  of  weather,'  and 
the  policy  remains  in  force.** 

The  steamer  was  wrecked  off  the  coast  of  Shelburne, 
Januarv  8th,  1906.  It  remains  to  consider  how  far  the  rea- 
soning  just  stated  constitutes  an  answer  to  the  defendant's 
plea  of  violation  of  contract.  The  contract  of  insurance  is 
one  that  has  to  be  fulfilled  strictly.  There  is  no  scope  for 
equitable  relief,  even  if  the  incidents  of  the  case  warranted 
it.  If  there  has  been  a  deviation  in  violation  of  the  terms 
of  the  policy  the  plaintiffs  cannot  recover. 
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The  words  in  the  permissive  clause  are:  "  Permission  is 
granted  to  use  Cape  Breton  ports  until  January  Ist,  1906." 
The  first  question  is  to  construe  the  application  in  point 
of  time  of  this  word  ^  until/  The  learned  counsel  for  the 
plaintiffs  cited  the  case  of  Isaacs  v.  Royal  ln>«urancc  Com- 
pany, L.  R.  5  Exch.  29(),  to  support  the  proposition  that  the 
word  *  until '  included  the  date  named.  A  careful  perusal 
of  that  case  scarcely  justifies  its  application  to  the  facts 
here.  The  policy  there  was  a  continuing  policy  extending 
from  February  14th  to  August  14th,  and  as  the  Court 
says,  manifestly  a  continuing  policy  renewable  on  those 
dates.  The  loss  occurred  on  the  14th  of  August,  and  the 
Court  held  that  the  14th  was  included  on  the  ground  that 
as  the  policy  was  a  continuing  one,  if  the  14th  was  not 
included  there  would  be  one  day  in  which  there  would  be 
110  insurance.  On  the  other  hand,  in  Rogers  v.  Davis,  8 
Ir.  L.  R.  399,  the  Court  decided  that  when  a  party  had  un- 
til a  certain  date  to  do  a  thing,  it  must  be  done  before 
that  date,  and  this,  I  think,  is  the  general  principle  which 
lias  been  adopted  in  construing  the  meaning  of  the  word 
"  until.'' 

Of  course  if  this  principle  is  applied  in  this  case  the 
plaintiff  is  out  of  Court.  But  assuming  for  the  moment 
that  he  had  a  right  to  enter  on  the  1st,  how  far  do  the 
facts  of  this  case  justify  his  remaining  later?  The  learned 
trial  Judge  in  his  decision  says :  "  It  seems  to  me,  however, 
that  the  plain  object  of  using  the  prohibited  port  and  waters 
after  the  Ist  was  not  for  shelter,  but  to  get  a  cargo  that 
(ould  not  be  furnished  until  the  2nd.  The  ship  made  the 
port  on  the  1st,  elected  to  stay  and  wait  for  a  cargo  that 
could  not  be  furnished  until  the  2nd.  There  was  nothing 
to  prevent  her  clearing  out  of  the  prohibited  waters  after 
she  found  she  could  not  get  cargo  on  the  1st,  and  knowing 
that  day  (the  first)  was  her  limit  in  such  waters,  she  was 
bound,  I  think,  by  the  terms  of  her  policy  to  get  out  of 
Cape  Breton  waters  on  the  Ist/^ 

Upon  these  findings,  which  the  evidence  sufficiently  up- 
holds, it  seems  to  me  the  plaintiffs  cannot  succeed.  They 
entered  Hastings  on  the  Ist;  they  found  they  could  not  get 
<argo  that  day,  and  they  were  bound  then  to  get  away  from 
prohibited  waters  at  once,  before  the  day  was  done.  If  they 
r'^niained  after  tliro'^  o'clock,  when  they  found  a  cargo  could 
not  be  obtained  on  that  dav,  thev  remained  at  their  own 
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risk.  Entering  a  port  for  the  reason  of  stress  of  weather 
is  one  thing;  entering  for  the  purpose  of  cargo  and  oppor- 
tunity to  get  out  before  the  time  prohibited  and  remaining 
until  the  time  is  past,  and  then  being  detained  by  weather, 
is  quite  another.  I  think  if  the  plaintiff  had  a  right  to 
enter  a  Cape  Breton  port  at  all  on  the  Ist  of  January,  of 
which  I  have  considerable  doubt,  he  was  bound  to  get  out 
before  the  end  of  that  day,  and  the  finding  of  the  learned 
trial  Judge  is  that  he  could,  and  did  not.  Of  course  his 
**  purposes  ^'  and  '*  intentions "  have  nothing  to  do  with 
the  matter.  The  only  question  is,  was  he  there  properly 
after  the  liime  prohibit<»d,  am^  the  evidence  and  findings 
are  I  think  against  this.  If  the  plaintiff  chose  to  exercise 
his  power  to  remain  in  Hastings  until  the  end  of  the  1st, 
of  which  I  have  doubt,  it  seems  to  me  he  remained  at  his 
own  risk.  If  anything  occurred  after  that  to  delay  his  de- 
parture, he  must  accept  the  consequences.  He  had  it  in 
his  power  to  leave  within  the  time,  he  chose  to  take  the 
risks  and  remain.  As  a  result  he  was  there  without  proper 
excuse  after  the  time,  and  I  think  cannot  recover  under  his 
policy. 

The  appeal  must  be  dismissed  with  costs. 

The  other  members  of  the  Court  concurred  for  reasons 
stated  by  the  trial  Judge. 
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SUPUEME  COTTRT. 
LONOLEY.  J.,  TX   CtTAMBERS.  DECEMBER  24Tir.  1907. 

WALLACE  V.  DAVIS. 

Jvdgmmt  —  Corrrrting     Slip    in  —  Jtiri^diHion  —  PracHre 

— Costs, 

Motion  to  amend  order  for  judgment. 

O'Hearn,  for  plaintiff. 
Kennv,  for  defendant. 

LoNGLEY,  J.: — This  cause  was  tried  before  me,  the  ac- 
tion being  for  a  reform  of  a  deed  of  a  lot  of  land  conveyed  by 
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deed  from  plaintiff  to  defendant.  The  deed  conveyed  95 
feet  on  North  street,  which  would  have  carried  defendant's 
holding  into  and  taken  part  of  a  house  on  another  lot.  The 
evidence  shewed  that  the  deed  was  clearly  a  mistake,  and 
also  that  the  lot  conveyed  to  defendant  extended  to  the 
end  or  corner  of  a  building  used  as  a  laundry,  and  that  a 
fence  projected  from  the  end  of  this  building  to  the  side  of 
the  lot  marked  well  the  rear  boundary  of  the  lot  conveyed. 
The  evidence  indicated  that  the  lot  should  have  conveyed 
«S5  feet  instead  of  95  feet,  but  in  my  reasons  for  my  judgment, 
I  expressly  decided  that  the  deed  should  be  reformed  so 
as  to  extend  to  the  corner  of  the  laundry  and  the  fence. 

The  rule  for  judgment  was  subsequently  taken  out  by 
Mr.  O'Connor,  and  in  this  rule  it  was  ordered  that  the  deed 
he  reformed  by  reading  85  feet  instead  of  95  feet.  If  85 
feet  brought  the  defendant's  boundaries  to  the  corner  of 
the  laundry,  and  the  fence,  it  would  have  been  in  accord- 
ance with  my  decision.  It  has  since  been  ascertained, 
I  am  advised,  that  85  will  extend  defendant's  lot  two  feet 
or  more  beyond  the  laundry  and  the  fence,  and  defendant 
has  announced,  so  the  affidavits  affirm,  his  intention  of  ex- 
tending his  fence  the  additional  two  or  three  feet  to  the 
rear.  This  is  not  only  not  in  accordance  with  my  decision, 
but  it  will  result  in  great  injury  to  the  plaintiff.  The  next 
house  below  is  situated  three  feet  from  tbe  laundry,  and 
these  three  feet  or  thereabouts,  are  now  used  as  a  rear 
entrance  and  passageway  to  the  house.  A  fence  placed  two 
feet  to  the  fear  of  the  laundry  will  result  in  closing  this 
passage-way.  • 

An  application  has  been  made  to  amend  the  order  which 
was  taken  out  amending  the  deed  from  95  feet  to  85  feet, 
by  using  the  words  "  to  the  end  of  the  laundry  and  to  the 
fence  extending  from  it.'' 

It  is  undoubtedly  true  that  this  change  is  necessary  4.0 
make  the  order  conform  to  anv  decision,  and  it  is  also 
necessary  to  ensure  the  ends  of  justice.  The  only  question 
is  my  power  to  amend  the  order  after  it  has  been  once 
signed.  Order  28,  Rule  11  of  the  Judicature  Act,  provides 
that  "clerical  mistakes  in  judgments  or  orders  or  errors 
arising  therein  from  any  accidental  slip  or  omission  may 
at  any  time  be  corrected  by  the  Court  or  a  Judge  on  motion 
or  summons  without  an  appeal."  Mr.  O'Connor,  who  took 
out  the  order  in  his  affidavit,  says  that  he  was  not  solicitor, 
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and  in  framing  the  order,  made  the  slip  or  omission  of 
putting  in  85  feet  instead  of  to  the  end  of  the  laundry,  as 
the  d"eci8ion  required,  and  upon  this  it  is  claimed  by  the 
plaintiff  that  I  have  power  to  correct  the  error  under  this 
Rule.  In  support  of  this  30  N.  S.  R.  313,  McDougal  v. 
MuUins,  is  cited,  and  that  case  is  clearly  authority  for  the 
proposition  that  a  Judge  may  amend  the  order  when  it  is 
not  in  accordance  with  the  decision. 

Whether  the  amendment  here  sought  can  come  under 
the  authority  of  Rule  11,  Order  28,  is,  to  my  mind,  a  serious 
question.  I  think,  however,  there  is  English  authority  for 
the  proposition  that  there  is  an  inherent  power  in  this 
Court  to  rectify  an  obvious  error  in  a  judgment  without  the 
inconvenient   and   expensive   process   of   appeal. 

Lord  Penzance  in  Lawrie  v.  Lees,  7  App.  Cases  34. 
uses  these  words,  which  I  think  are  broad  enough  to  cover 
the  present  case :  "  I  cannot  doubt  that  under  the  original 
powers  of  the  Court,  quite  independent  of  any  order  that  is 
made  under  the  Judicature  Act,  every  Court  has  the  power 
to  vary  its  own  orders  ...  to  vary  them  in  such  a  way 
as  to  carry  out  its  own  meaning,  and  where  language  has  be<^n 
used  which  is  doubtful,  to  make  it  plain.  I  think  that  power 
is  inherent  in  every  Court." 

In  re  Swire,  30  Ch.  D.  246,  Lindley,  L. J.,  says :  "  There 
is  no  such  magic  in  pa^ssing  and  entering  an  order  as  to  de- 
prive the  Court  of  jurisdiction  to  make  its  own  records  true, 
and  if  an  order  as  passed  and  entered  does  not  express  the  real 
order  of  the  Court,  it  would,  it  appears  to  me,  be  shocking  tn 
say  that  the  party  aggrieved  cannot  come  here  to  have  the 
record  set  right,  but  must  go  to  the  House  of  Lords  by  way 
of  appeal." 

I  am  not  unmindful  that  the  principle  here  enunciated 
applies  to  a  Court  of  Appeal  sitting  in  banco,  but  a  Judge 
sitting  for  the  trial  of  causes  is  a  Court,  and  clothed  with 
all  the  inherent  powers  of  amendment  over  his  own  orders 
as  a  Court  in  banco  would  have  over  its  own  orders.  A 
similar  principle,  I  find,  is  laid  down  in  Milson  v.  Carter 
(1893),  App.  Cases  638,  p.  640. 

I  have,  therefore,  come  to  the  conclusion  that  I  have 
power  to  amend  the  order  made  in  this  case  to  the  extent 
of  making  it  conform  to  the  terms  of  the  decision  I  gave. 
I  readily  recognize  that  the  order  could  not  be  changed  to 
meet  after  thoughts  or  conditions  which  did  not  exist  when 
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the  decision  was  given,  but  I  think  the  Court  or  a  Judge 
may  so  amend  an  order  as  to  make  it  conform  to  the  clear 
and  express  terms  of  its  decision  as  given. 

It  was  urged  by  the  learned  counsel  for  the  defendant 
that  as  the  time  for  appeal  had  gone  by,  if  this  amendment 
was  given  it  should  be  accompanied  by  an  order  extending 
the  time  for  appeal.  I  will  not  undertake  to  say  whether 
the  amendment  of  the  order  in  this  case  gives  to  the  de- 
fendant a  right  to  appeal  from  the  date  of  the  order  so 
amended.  Under  ordinary  circumstances,  a  Judge  is  jeal- 
ously careful  to  afford  the  largest  opportunity  for  review, 
and  if  any  order  from  me  in  this  regard  were  necessary, 
I  would!  in  most  cases  be  only  too  ready  to  grant  it.  In  the 
present  case,  however,  I  see  no  merits  whatever  in  defend- 
ant's case.  I  think  his  course  throughout  has  been  most 
unjustifiable.  That  his  deed  was  an  error  must  have  been 
clear  to  him  from  the  first.  Under  these  circumstances, 
I  do  not  think  T  would  be  serving  any  useful  purpose  to 
assist  him  to  further  delay  and  obstruct  the  ends  of  justice. 

I  w\]\  grant  the  order  to  amend  asked  for,  but  without 
costs.  My  reason  for  withholding  costs  is  that  the  necessity 
for  this  application  is  due  to  the  want  of  care  on  the  part 
of  the  plaintiff's  solicitor  and  counsel  in  not  making  the 
oripfinal  order  conform  to  the  terms  of  the  Judgment. 

Motion  <r  ran  ted. 


NOVA  SCOTIA. 

The  Full  Cofkt.  December  14tit.  1907 

McDOUGALL  v.  AINSLIE  MINING  CO. 

Negligence  Action — Injun/  to  Person — Parent  and  Child — 
Lord  CamphelVs  Act—PefimtJ  of  Trial  Judge  to  With- 
dro'W*  Cane  from  Jury — Appeal. 

Appeal  from  the  judgment  of  Loxoley,  J.,  refusing  to 
withdraw  the  case  from  the  jury.  Argued  December  3rd, 
1907,  before  TowxsiiEyD,  C.J.,  Meagtter  and  Russell,  JJ. 

H.  Mclnnes,  K.C,.  for  appellant. 
D.  McNeil,  for  respondent. 

TowxsTfEND.  C.J. : — This  action  was  brought  under  Lord 
Campbell's  Act  by  the  father  for  compensation  for  the  loss 
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of  his  son,  due  as  he  alleges,  to  the  negligence  of  the  defend- 
ant company.  The  jury  found  a  verdict  for  $1,000  against 
the  company,  and  this  motion  is  for  a  new  trial  on  several 
grounds.  One  ground  chiefly  relied'  upon  was  that  the  an- 
ower  to  the  material  question  as  to  what  was  tlie  specific  act 
of  negligence,  is  against  the  evidence.  The  jury  were  first 
asked  the  general  question  whether  the  death  was  caused  by 
defendant  company's  negligence,  to  whicli  they  answered 
in  the  aflBrmative.  Secondly,  they  were  asked:  **lf  so,  what 
were  the  specific  acts  of  negligence  that  caused  the  injury?'' 
To  which  they  answered :  *'  By  not  properly  raising  the  face 
of  the  wall  from  which  the  rock  fell." 

Now  it  is  pointed  out  that  by  the  uncontradicted  testimony 
of  two  of  tlie  officials  of  the  defendant  company  before  they 
started  the  works  at  all,  they  went  carefully  over  the  banks 
and  wall  of  the  cut  and  examined  for  the  purpose  of  ascer- 
taining whether  they  were  safe.  Mr.  Harrison,  manager  and 
director,  says :  **  That  particular  mine  had  been  worked  no  more 
than  a  week  before  the  accident ;  previous  to  that  time  it  had 
been  idle  for  something  like  18  months.  Before  resuming  the 
work  the  last  time,  Mr.  Wilson,  Mr.  Kentie  and  myself  visited 
the  McMullen  mine.  We  examined  it  both  inside  and  outside, 
from  the  surface  and  from  the  scaffold,  so  called,  with  a  view 
to  resuming  work  there.  Three  of  us  were  over  it,  and  it 
was  our  opinion  that  it  was  quite  safe.  iWe  examined  the 
walls  above  the  scaffolding  and  under.  As  far  as  I  could  see 
it  above  the  scaffold  was  perfect,  nothing  beyond  the  ordinary 
crust  that  appt^ars  on  rock  of  that  character.  It  is  felsite, 
massive  rock,  not  stratified.  Mr.  Kentie  was  the  superintend- 
ent generally,  mine  superintendent,  and  general  superintend- 
ent. ...  I  examined  the  place  after  the  accident  oc- 
curred. The  fall  of  stone  was  from  the  surface."  He  denies 
that  the  stone  fell  out  of  the  wall  and  says:  "  The  rock  broke 
away  about  4  feet  back  that  way  at  right  angles.  It  is  about 
G  feet  long  and  4  feet  back,  and  down  about  3  feet." 

John  Kentie  corroborates  the  above  in  all  particulars,  and 
says :  '^  We  went  up  for  the  purpose  of  seeing  if  everything 
was  all  right.  ...  I  could  not  see  anything  that  was 
dangerous.     I'he  roofing  looked  apparently  all  right." 

Now  if  this  evidence  be  true,  and  nothing  was  proved  to 
throw  any  doubt  on  it,  the  jury  were  not  justified  in  making 
the  finding  they  did.  Whether  there  was  negligence  in  other 
respects,  it  is  not  for  us  to  say.     The  jury  having  placed  the 
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negligence  on  this  one  ground  which,  under  the  evidence, 
cannot  be  sustained,  the  verdict  must  go.  The  learned  coun- 
sel for  plaintiff  urged  upon  us  to  give  a  wider  scope  and  mean- 
ing to  this  answer  so  that  it  might  embrace  other  acts  of  n^- 
ligence  which  lie  pointed  out.  It  is,  however,  impossible  for 
the  Court  when  the  case  has  been  submitted  to  a  jury  to  make 
findings  on  the  material  question  placed  before  them,  and  so 
rectify  what  we  may  suppose  to  be  their  error  or  misunder- 
standing. The  only  courae  op^  to  us  is  to  direct  a  new  trial. 
The  defendants'  motion  will  therefore  prevail. 

Meaghek,  J.,  read  an  opinion  reaching  the  same  conclu- 
sion. 

Ki'SSELL,  J.,  concurred. 

Xew  tri^l  ordered. 


NOVA  SCOTIA. 

The  Yvljj  Court.  December  14th,  1907. 

AUSTEX  BROS.  v.  CAXADIAX  FIRE  ENGINE  CO. 

*S///(>  of  Goods — Principal  and  Agent — Commission  of  Agent 
— liifjjit  to  Commimon  where  Sale  not  Effected, 

Appeal  from  the  judgment  of  Rlssell,  J.,  for  plaintiffs. 
Argued  December  2nd,  1907,  before  Townsuend^  C.J., 
Meaghek,  Loxcjley  and  Drysdale,  JJ. 

J.  J.  Ritchie,  K.C.,  and  Tigho,  for  appellant. 
Allison,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

TowKsiiEND,  C.J. : — This  is  a  claim  by  plaintiffs  as  agents 
a^^ainst  the  defendant  company  for  commission  on  an  al- 
leged sale  through  their  assistance.  The  defence  shortly 
stated  is  that  no  sale  was  effected,  and  that  under  their 
contract  no  commission  was  payable  except  on  an  effectual 
sale.  The  terms  of  the  agency  are  to  be  found  in  a 
letter  dated  September  7th,  1905,  in  which  defendant 
company  says:  "I  wish  to  say  that  they  (that  is  points 
discussed  between  them)  are  entirely  satisfactory  to   our 
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company  and  pending  future  opportunity,  I  would  state 
that  I  have  agreed  to  pay  you  5  per  cent,  on  all  sales  effected 
by  our  company  in  your  district  of  Halifax,  and  vicinity; 
condition — that  you  give  your  best  service  as  may  be  desired 
from  time  to  time  by  nu»  on  the  basis  discussed."  On  the 
first  day  of  February,  1906,  the  defendant  company  made  an 
agreement  with  the  City  of  Halifax  for  the  sale  of  a  steam 
fire  engine  as  follows :  **  That  the  company  agrees  to  sell  and 
the  city  agrees  to  buy  one  stGam  fire  engine  in  accordance 
with  the  specification  hereto  ann'exed,  marked  *  A/  and  signed 
by  the  contractors  on  the  terms  and  conditions  following: 

(1)  The  engine  is  to  be  a  standard  Crane  Neck  Steam  Fire 
Engine  capable  of  throwing  one  thousand  imperial  gallons 
of  water  per  minute,  not  to  weigh  more  than  eleven  thou- 
sand ])ounds,  to  be  constructed  and  equipped  by  the  company 
according  to  the  specifications  hereto  attached  and  marked  A. 

(2)  The  engine  is  to  bo  landed  by  the  company  in  the  city 
of  Halifax  in  accordance  with  this  contract  and  specifications 

,on  or  before  May  1st,  1900,  then  to  be  subjected  to  the  test 
specified  in  the  schedule  attached  hereto  marked  *  B.*  Tf  the 
engine  fails  to  comply  with  the  said  tests  to  the  satisfaction 
of  the  persons  appointed  by  the  city  to  superintend  the  same, 
this  contract  is  to  be  at  an  end,"  etc. 

It  is  proved  that  defendant  company  made  the  fire  engine 
in  accordance  with  the  specifications,  but  on  its  being  tested 
as  provided  in  schedule  B,  it  failed  to  comply  with  then^  to 
the  satisfaction  of  the  ])ersons  appointed  by  the  city  to  super- 
intend the  sam?,  and  thereupon  the  contract  came  to  an  end 
ond  no  sale  was  effected.  Under  these  circumstances,  plain- 
tiffs claim  that  they  did  all  that  was  required  of  them,  nnd 
earned  their  commission.  The  defendant  company  resist  on 
the  ground  that  under  their  contract  it  was  a  condition  that 
a  sale  was  to  be  effected. 

The  principles  upon  which  an  agent  is  entitled  to  recover 
his  commission  for  services  in  making  a  contract  are  so  well 
settled  that  it  does  not  seem  necessarv  to  do  more  than  citi* 
the  numerous  authorities  on  the  subject.  Lindley,  L.J.,  in 
Lott  v.  Outhwaite,  10  T.  L.  K.  T(),  says,  ''  that  in  order  to 
entitle  himself  to  his  commission,  the  agent  must  prove  that 
the  purchase  has  been  completed,  or  that  if  it  had  not,  the 
non-completion  was  due  to  the  default  of  the  vendor."  Lord, 
JJ.,  A.  L.  Smith  and  Davey  concurred  in  this,  and  we  may 
accept  it  as  a  brief  and  full  statement  of  the  law.     Other 
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cases  in  which  diffoivnt  Judges  have  dealt  with  the  same  ques- 
tion arising  in  a  variety  of  ways  will  be  found  in  4  T.  L.  R. 
Ml,  20  T.  L.  K.  (>r>3,'and  33  T.  L.  K.  584,  and  the  whole 
subject  with  tlie  authorities  discussed  fully  in  Evans^  Law  of 
Remuneration  of  Agents,  p.  87. 

The  result  in  this  case  must  depend  on  the  meaning  of  the 
special  coutract.  'Jlie  words  used  are  **on  all  sales  effected 
bj  our  company  in  your  district  of  Halifax  and  vicinity." 
The  first  question  is,  was  a  sale  effected  ?  Referring  to  the 
contract  or  agreement  which  plaintiffs  brought  about  we  read  : 
'*  The  company  agrees  to  sell  and  the  city  agrees  to  buy  one 
steam  engine  in  accordance  with  specifications  annexed 
marked  *  A/  but  there  were  two  conditions  upon  which  the 
city  agreed  to  accept  the  fire  engine:  (1)  That  it  complied 
with  the  specifications;  (2)  that  it  com])lie(l  witli  certain 
tests  to  the  satisfaction  of  certain  designated  persons.  It  is 
proved  that  the  first  condition  was  performed,  but  as  to  the 
second  condition  the  defendant  company  failed.  As  a  conse- 
(juence,  in  the  words  of  the  agreement,  the  "  contract  was  at 
an  end."  The  default  or  failure  to  sell  was  on  the  part  of 
the  defendant  company,  who  were  unable  to  comply  with  all 
the  conditions.  Are  the  plaintiffs  in  any  way  responsible  for 
this?  Clearlv  they  were  not.  Thev  rendered  their  assistance 
and  brought  about  a  contract  which  defendant  company  ac- 
cepted, and  undertook  to  fulfil,  and  these  were  the  servic'^s 
for  which  the  commission  was  to  be  ])aid.  But,  it  is  argued 
that  it  was  payable  only  on  sales  effected.  In  my  opinion 
this  sale  was  effected  in  so  far  as  the  plaintiffs  had'  any  duty 
tc  perform.  They  were  in  no  way  responsible  for  defendant 
company's  failure  to  prodaice  the  fire  engine  contracted  for. 
In  this  connection  the  statement  of  Mr.  Justice  Williams  in 
I^kwood  V.  Levick,  8  C.  B.  X.  S.  603,  is  most  pertinent. 
He  agreed  with  the  Chief  Justice,  and  intimated  that  it  was 
an  ordinary  sale  of  goods,  where  the  vendor  is  bound  to  supply 
goods  of  a  certain  quality,  and  in  a  certain  quantity,  and  that 
the  obligation  to  pay  the  plaintiff  is  not  put  an  end  to  by  the 
fact  that  the  defendant  is  unable  to  make  delivery.  Here 
the  defendant  company  undertook  in  the  same  way  to  supply 
an  engine  of  a  certain  quality  which  they  were  unable  to  do, 
l>ut  that  cannot  affect  the  plaintiff's  right  to  the  commission. 
I  regard  the  sale  as  effected  when  the  contract  was  signed, 
and  the  conditions  so  called  are  merely  indicating  the  kind 
of  engine  they  agreod  to  build,  and  in  which  they  failed. 

I  am  of  opinion  the  appeal  should  be  dismissed  with  costs. 
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NOVA  SCOTIA. 

supreme  court. 
The  Full  Bench.  January  14th,  1908, 
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THE  DOMINION  IRON  AND  STEEL  CO.  v.  THE  DOM- 
INION COAL  CO. 

Contract  —  Breach  —  Coal  for  Coking  Purposes  —  "Freshly 
Mined,  Run  of  Mine'*  Coal — Damages. 

Appeal  from  the  judgment  of  Ix)ngley,  J.,  reported 
in  3  E.  L.  K.  512. 

Wallace  Nesbitt,  K.C.,  W.  B.  A.  Ritchie,  K.C.,  and  H.  Me- 
Innes,  K.C.,  for  appellant. 

H.  Lovett,  K.C.,  J.  J.  Ritchie,  K.C.,  and  E.  M.  Macdon- 
ald,  K.C.,  for  respondent. 

TowNSHiiND,  ( .tJ.: — This  is  an  appeal  from  the  decision 
of  Mr.  Justice  Longley  awarding  damages  to  the  plaintiff 
company  and  decreeing  specific  performance.  The  judg- 
ment correctly  and  very  fully  states  all  the  facts  and  cir- 
cumstances leading  up  to  the  formation  of  the  contract 
and  it  therefore  becomes  unnecessary  to  repeat  them  here. 
The  whole  question  in  controversy  turns  upon  the  inter- 
pretation to  be  put  upon  an  agreement  entered  into  be- 
'  tween  the  two  companies  on  October  20th,  1903.  It  will 
only  bo  necessary  to  refer  to  such  portions  of  that  docu- 
ment as  bear  on  the  points  in  dispute,  'i'o  properly  ap- 
preciate the  difficulties  which  have  arisen  in  working  out 
the  provisions  of  this  agreement,  attention  must  first  be 
briefly  called  to  the  situation  of  all  the  parties  at  the  time 
it  was  made. 

The  Steel  Co.  had  been  operating  the  mines  of  the 
Coal  Co.  under  a  lease  for  a  vear  or  more  in  con- 
nection  with  its  steel  works,  and  at  the  date  of  the  agree- 
ment, in  consideration  of  a  large  money  payment,  and  of 
the  contract  for  a  supply  of  coal  as  specified  therein,  sur- 
rendered its  lease  and  the  Coal  Company  re-entered  and 
thereafter  worked  its  own  mines.  The  personnel  of  the 
directorate  of  both  companies  had  been  largely  the  same,  and 
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the  directors  as  well  as  the  otHcials  of  both  companies  were 
well  acquainted  with  the  conditions  of  the  coal  mines  then 
being  worked^  both  as  to  capacity  and  the  nature  and  quality 
of  t>ie  coal  then  being  obtained  from  the  Coal  Company's 
mines.  The  parties  then^  on  entering  into  this  agreement^ 
stood  on  even  ground,  with  equal  knowledge  of  the  subject 
matter,  and  were  dealing  at  arm's  length.  Indeed,  on  its 
face,  it  shews  traces  of  close  dispute  not  only  as  to  the 
meaning  of  the  words,  and  as  lo  the  advantages  which  might 
be  taken  in  construing  them  in  practice.  In  the  words  of 
the  appellant's  factum,  **  It  shews  traces  of  battle.  The 
parties  evidently  weighed  every  word.*' 

It  was  under  such  circum^5tances  the  contract  was  made 
which  has  given  rise  to  this  litigation. 

The  contract  is  of  considerable  length,  and  embraces 
many  provisions  not  pertinent  to  the  present  inquiry,  and 
I  propose  now  to  extract  such  portions  of  it  only  as  may  be 
necessary  to  a  complete  discussion  of  tne  points  raised  in 
the  arguments  of  counsel  on  both  sides. 

It  commences  with  a  number  of  recitals  defining  the 
previous  relations  of  the  two  companies,  which  I  omit  as 
immaterial,  and  take  up  the  last  as  follows: — 

"  And  whereas  the  parties  have  agreed  that  the  Coal 
Company  shall  re-enter  into  the  leased  premises,  and  that 
the  said  indenture  of  the  12th  June,  1902,  shall  be  cancelled, 
and  that  the  coal  henceforth  to  be  supplied  to  the  Steel 
Company  shall  be  supplied  upon  the  terms  and  conditions 
hereinafter  set  forth.*'     Then  follows: — 

(1)  That  the  paid  Coal  Company,  from  its  mines  in  Cape 
Breton  County  other  than  those  lying  north  or  west  of 
Sydney  Harbour,  will  supply  on  the  terms  and  conditions 
hereinafter  stated  to  the  Steel  Company  all  the  coal  that 
the  Steel  Company  may  require  for  use  in  its  own  works 
as  hereinafter  described.     The  works  shall  mean: — 

Firstly, — The  following  works  now  or  hereafter  con- 
stituting the  Steel  Company's  steel  and  ^ron  plant  at 
Sydney,  or  used  in  connection  therewith,  with  any  additions 
thereto,  and  substitutions  therefor  of  a  like  character  which 
the  Steel  Company  may  deem  requisite  at  Sydney  or  South 
of  Sydney  Harbour  within  ten  miles  of  Sydney  town. 

(a)  The  blast  furnaces, 

(b)  The  coking  ovens  used  for  making  coke  for  the  said 
furnaces, 
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(c)  The  steel  furnaces, 

(d)  The  rolling  mills,  &c., 

(e)  Other  mills. 

Then  there  is  a  provision  as  to  the  products,  &e. 

(f)  Incidentally  to  the  foregoing  the  necessary  gas  pro- 
ducers, &c. 

Secondly;  The  mines  and  quarries  which  the  Steel  Com- 
pany may  operate,  &c. 

Thirdly, — (a)  Steam  vessels  owned  or  hired,  &c, 

(b)  The  switching  engines,  &c. 

Then  follows  the  proviso: — 
Provided  always  that  the  Coal  Company,  notwithstanding 
anything  in  this  contract  contained,  shall  not  be  obliged 
to  supply  in  any  one.  month  a  quantity  of  coal  exceeding 
the  quantity  required  to  furnish  the  coal  or  coke  necessary 
to  operate  blast  furnaces  of  a  capacity  not  exceeding  that 
of  the  Steel  Company's  present  four  blast  furnaces,  and  to 
operate  the  steel  furnaces  and  mills  with  incidental  plant 
as  above  described,  engaged  in  manufacturing  the  product 
of  such  four  blast  furnaces  or  their  equivalent  with  the 
mines,  quarries,  vessels,  and  engines  operated  incidentally 
thereto. 

Clause  2  reads : — '^  The  coal  intended  for  use  in  the 
works  of  the  Steel  Co.,  other  than  bunker  coal,  and  coal 
for  mines  and  quarries  elsewhere  than  in  Sydney,  shall  be 
delivered  in  cars  on  sidings  where  required  by  the  Steel 
Company,  &c.'' 

Then  comes  clause  3,  as  to  the  meaning  of  which  lies 
the  chief  difficulty  and  which  will  be  found  extracted  in 
full  further  on. 

For  the  present  it  is  not  necessary  to  make  any  further 
extracts  from  the  contract.  The  parties  differ  widely  as 
to  its  meaning.  On  the  one  hand  the  plaintiff  Company 
contends  that  under  its  terms  it  is  entitled  to  be  supplied 
with  coal  for  making  steel,  and  everything  involved  in  the 
process  of  making  steel :  coal  for  coke  ovens,  gas  producers, 
and  steam  raising.  A  contract  for  coaling  a  steel  plant 
which  required  about  five  per  cent,  of  steam  coal  and  ninety- 
five  per  cent,  for  other  purposes.  On  the  other  hand,  the 
defendant  Company  contends  that  what  was  agreed  to  be 
supplied  was  the  ordinary  product  of  the  Company's  mines 
plus  the  right  of  the  Steel  Company  to  designate  in  advance 
one  of  the  seams  which  the  Coal  Company  happened  to  be 
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working  at  the  liiue,  rather  tlian  another,  as  the  source  of 
s:uj)plv.  Coal  of  a  quality  sijecified  in  clause  3,  that  is  to 
i^ay,  *'  All  coal  furnished  shall  he  freshly  mined,  and  of  the 
grade  known  as  'Bun  of  Mine'  reasonably  free  from  stone 
and  .shale,  and  shall  he  supplied  from  such  seams  then  being 
worked  by  the  Coal  Company  as  the  Steel  Company  may 
designate/'  That  this  contract  is  not  to  supply  metallur- 
gical coal  and  that  there  are  no  words  in  the  contract  which 
will  justify  such  an  interpretation.  This,  generally  speaking, 
presents  the  chief  contention  between  the  two  companies. 

Now,  I  do  not  propose  to  discuss  the  large  volume  of 
evidence  given  on  the  trial,  much  of  which  it  appears  to  me 
was  superfluous,  because  in  the  main,  at  any  rate  as  to  the 
questions  of  fact  material  to  our  decision,  1  agree  with  the 
trial  Judge.  He  may  have  fallen  into  some  error,  but  so 
far  as  1  can  see,  not  affecting  the  result.  If  his  view  of 
the  law  which  should  govern,  was  that  the  Steel  Company's 
rights  as  claimed  were  by  implication  of  law  only,  I  cannot 
concur  in  that;  indeed  the  learned  counsel  for  plaintiff 
expressly  disclaimed  the  Steel  Company's  right  to  recover 
on  the  ground  of  an  implied  warranty.  His  contention 
throughout  has  been  that  what  was  contracted  for  in  this 
case  was  by  express  description  in  the  contract,  that  it  was 
not  a  case  of  implication  at  all,  that  there  is  an  express  des- 
cription in  clauses  1  and  3  which  must  be  read  together, 
and  so  read,  make  it  clear  that  it  provides  for  steel-making 
c(»al. 

I  now  turn  to  the  contract  to  ascertain  which  of  the 
two  conflicting  views  should  be  adopted. 

It  is  evident  from  its  terms  that  each  party  was  pro- 
viding with  the  greatest  care  for  the  interests  of  the  res- 
pi»ctive  companies,  and  guarding  as  far  as  language  could 
do  against  any  misunderstanding  as  to  the  respective  rights 
under  it.  The  Steel  Company  wanted  coal  to  operate  its 
plant.  The  Coal  Company  was  protecting  itself  against 
undue  demands.  Both  knew  that  coal  suitable  for  steel- 
making  purposes  was  to  be  found  in  certain  seams  the  Coal 
Company  was  working.  What  kind  of  coal  did  the  Steel 
Company  want?  Of  course  principally  steel-making  coal. 
Has  that  requirement  been  expressed  in  the  contract? 
Some  doubt  might  exist  on  this  point,  but  for  certain  words 
an<l  terms  in  the  agreement  which  seem  Vo  me  decisive. 
By  claus.»  1    the  Coal  Company  agree  on   terms  and  condi- 
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tions  therewith  stated^  to  supply  the  Steel  Company  all  the 
coal  which  it  may  require  for  use  in  its  own  works.  These 
works  are  carefully  enumerated  and  described  as  (a)  the 
blast  furnaces^  (b)  the  coking  ovens  used  for  making  coke 
for  the  said  furnaces,  (c)  steel  furnaces,  &c.  Then  follows 
a  proviso  as  to  the  products  of  the  steel  furnaces,  and  the 
products  of  the  blast  furnaces  in  order  to  make  steel,  a 
further  proviso  as  to  quantity,  which  1  copy  in  full: — 

"  Provided  always,  that  the  Coal  Company,  notwith- 
standing anything  in  this  contract  contained,  shall  not  be 
obliged  to  supply,  in  any  one  month,  a  quantity  of  coal  ex- 
ceeding the  quantity  required  to  furnish  the  coal  or  coke 
necessary  to  operate  blast  furnaces  of  a  capacity  not  ex- 
ceeding that  of  the  Steel  Company's  present  four  blast 
furnaces,  &c/' 

Clause'  2  then  provides  that,  '*  The  coal  intended  for  use 
in  the  works  of  the  Steel  Company  other  than  bunker  coal, 
and  coal  for  mines  and  quarries  elsewhere  than  at  Sydney 
as  above  descrihed,  shall  be  delivered  in  cars  on  sidings,  &c/' 

Then  follows  clause  3,  around  which  the  great  contro- 
versy has  been  raised,  which  1  quote  in  full: — 

*'  Clause  3. — All  coal  furnished  shall  be  freshly  mined 
and  of  the  grade  known  as  run  of  mine,  reasonably  free 
from  stone  and  shale,  and  shall  bo  supplied  from  such  seams 
t^en  being  worked  by  the  Coal  Company  as  the  Steel  Com- 
pany may  designate.  The  Coal  Company  may,  after  the 
expiry  of  four  years  from  the  date  of  this  agreement,  supply 
slack  coal  of  the  same  specification  as  to  quality  as  above 
if  suitable  for  use  in  steel-making  and  for  blast  furnace 
coke,  and  may  also  supply  slack  coal  for  other  purposes  for 
which  it  can  be  used  without  disadvantage  by  the  Steel 
Company.  In  construing  the  above  clause  the  use  of  slack 
coal  shall  not  be  deemed  to  be  a  disadvantage  merely  be- 
cause the  use  thereof  necessitates  changes  in  the  grate  bars 
of  the  Steel  Company.  *^  Suitable,"  shall' be  construed  to 
mean  that  the  slack  coal  so  supplied,  when  properly  washed 
l)y  the  Stcvl  Company,  shall  not  contaip  a  percentum  of  iiu- 
purities,  to  wit,  ash  and  sulphur,  appreciably  greater  than 
the  percentum  of  impurities  in  the  same  coal  of  run  of 
mine  grade  when  crushed  and  washed  in  the  same  manner. 

'^All  coal  supplied  henmnder  that  requires  to  be  washcJ 
shall  be  washed  by  the  Steel  Company,  and  should  the  Steel 
Company  establish  and  operate  a  coal  washing  plant  bo- 
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tween  the  point  of  origin  of  such  coal  and  the  Steel  Com- 
pany's blast  furnaces,  the  Coal  Company  shall,  at  the  actual 
cost  thereof,  allow  such  coal  to  be  washed  in  transit/' 

Now  if  the  Coal  Company  were  only  obliged  as  contended 
to  supply  the  ordinary  product  of  the  Company's  mines, 
plus  the  right  of  the  Steel  Company  to  designate  the  seams, 
it  would  naturally  occur  to  one  reading  this  contract  to 
ask  why  the  different  services  for  which  the  coal  was  to  be 
used  were  so  specifically  and  minutely  set  out  with  checks nnl 
guards  for  protection  of  the  Coal  Company  in  restricting 
the  quantity  which  could  be  called  for  from  time  to  time, 
and  the  materials  with  which  it  could  be  used.  Why  par- 
ticularize the  blast  furnaces,  the  coking  ovens,  the  steel 
furnaces,  &c.,  as  the  objects  for  which  the  coal  was  to  be 
supplied?  Why  did  the  Coal  Company  put  in  this  special 
proviso,  that  they  were  not  in  any  one  month  to  be  re- 
quired to  furnish  a  quantity  of  coal  not  exceeding  the  quan- 
tity required  to  furnish  the  coal  or  coke  to  operate  blast 
furnaces  of  a  capacity  not  exceeding  that  of  the  Steel  Com- 
pany's four  blast  furnaces,  and  to  operate  the  steel  furnaces, 
and  mills  with  incidental  plant,  &c. 

Again,  for  whose  benefit  was  the  washing  of  the  coal 
put  in  the  contract?  If  the  Coal  Company  had  nothing 
to  do  with  the  quality  of  the  coal  beyond  the  requirement 
of  supplying  coal  **  freshly  mined,  reasonably  free  from  atone 
and  shale,  from  the  seams  then  being  worked  to  be  desig- 
nated by  the  Steel  Company,"  why  that  proviso  carefully 
drawn  and  inserted  in  clause  (3),  that  "all  coal  supplied* 
hereunder  that  requires  to  be  washed  shall  be  washed  by  the 
Steel  Company?"  Adopting  the  Coal  Company's  construc- 
tion of  the  contract,  its  obligation  was  fulfilled  when  it  de- 
livered "  Run  of  Mine,"  and  it  had  no  further  concern  in 
the  matter.  It  seems  obvious  that  this  provision  was  put 
in  the  contract  in  view  of  the  Coal  Company's  obligation 
to  supply  coal  for  steel-making  purposes,  and  washing  was 
necessary  so  that  everything  possible  should  be  done  to  re- 
move the  impurities  and  make  it  fit  as  possible,  otherwise 
it  was  purely  a  question  for  the  Steel  Company  whether 
it  should  be  washed  or  not,  and  would  have  no  place  in  the 
contract,  at  least  it  did  not  matter  to  the  Coal  Company. 
This  provision  as  to  washing  indicates  that  the  Coal  Com- 
pany at  the  time  the  contract  was  made  w^as  requiring  to 
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be  done  all  that  could  be  done  to  make  the  coal  fit  for  steel- 
making,  and  stipulating  that  it  should  be  done  at  expense 
of  Steel  Company.  The  last  part  of  the  clause  is  also  sug- 
gestive, where  it  is  provided  that  if  the  Steel  Company 
"establish  and  operate  a  coal  washing  plant  between  the 
point  of  origin  of  such  coal,  and  the  Steel  Company's  blast 
furnaces,  the  Coal  Company  shall  at  the  actual  cost  thereof, 
allow  such  coal  to  be  washed  in  transit."  Why  should  the 
Coal  Company  at  the  actual  cost  only  bear  the  burden  of 
allowing  "  the  coal  to  be  washed  in  transit  '*  if  it  had  no 
interest  in  the  coal  after  it  was  freshly  mined,  &c.  ? 

It  seems  to  me  sufficient  to  point  out  these  provisions 
of  the  contract  to  shew  that  in  terms  it  provides  for  steel- 
making  coal  to  be  supplied  by  the  Cpal  Company,  that  is  to 
say,  coal  which  could  be  used  for  the  various  purposes  speci- 
ally enumerated  in  the  agreement.  If  that  were  not  the 
meaning  and  intention  of  the  parties  to  a  contract  drawn 
with  such  care  and  circumspection,  how  can  we  account  for 
the  Coal  Company  requiring  such  particulars  to  be  set  out 
in  the  contract.  According  to  the  defendant  Company's 
view  it  had  nothing  whatever  to  do  with  blast  furnaces  or 
steel  furnaces  or  coking  ovens ;  all  it  had  to  do  was  to  supply 
a  certain  quantity  of  coal  as  demanded,  without  reference 
to  its  metallurgical  qualities,  and  the  Steel  Company  were 
bound  to  take  it  whether  suitable  for  steel-making  or  not, 
as  this  was  to  go  on  for  ninety-nine  years.  I  cannot  re- 
gard such  a  construction  of  the  contract  as  a  reasonable 
one,  or  in  consonance  with  its  express  provisions. 

But  it  is  claimed  that  the  Coal  Company  guarded  itself 
against  any  guarantee  of  its  suitability  for  the  purpose  in 
clause  (3)  by  the  words  "  all  coal  furnished  shall  be  freshly 
mined  and  of  the  grade  known  as  *  Run  of  Mine,'  reasonably 
free  from  stone  and  shale,  and  shall  be  supplied  from  such 
seams  then  being  worked  by  the  Coal  Company  as  the  Steel 
Company  may  designate."  ^Pruo,  the  Coal  Company  did  not 
guarantee  its  fitness  for  the  Steel  Company's  works,  but 
the  specification  just  quoted  in  no  way  conflicts  with  the 
Steel  Company's  contention  that  if  coal  suitable  was  to  be 
found  in  the  seam  designated  that  was  the  coal  it  was 
entitled  to  got.  The  Steel  Company,  no  doubt,  took  the 
risk  of  suitable  coal  for  its  purpose  being  found  in  the 
seam  designated,  and  required  that  such  coal  as  it  desig- 
nated should  be  freshlv  mined,  &"c.     It  is  evident  that  on 
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this  basis  the  parties  were  negotiating,  and  clear  that  while 
the  Steel  Company  assumed  this  risk,  if  any,  the  Coal  Com- 
pany refrained  from,  probably  refused  to  give  any  guar- 
antee, limiting  its  responsibility  to  the  words  already  quoted 
and  requirements  as  to  washing. 

That  part  of  clause  (3)  which  provides  for  "slack  coal'* 
after  four  years,  in  my  opinion,  strongly  supports  the  view 
I  have  adopted. 

(1)  It  has  to  be  of  the  same  specification  as  to  quality 
as  run  of  mine. 

(2)  It  is  to  be  taken  if  suitable  for  use  in  steel  making 
and  for  blast  furnaces. 

(3)  Suitable  is  defined  to  mean  that  the  slack  coal  when 
properly  washed  by  the  Steel  Company,  shall  not  contain 
a  percentum  of  impurities,  to  wit,  ash  and  sulphur,  ap- 
preciably greater  than  the  percentum  of  impurities  in  the 
same  coal  of  run  of  mine  grade  when  washed,  and  crushed 
in  the  same  manner.  As  the  percentum  of  sulphur  and 
asli  in  run  of  mine  coal  was  made  the  standard  of  the  per- 
centum of  impurities  in  the  "  slack,'*  it  would  be  a  strange 
and  illogical  conclusion  that  the  coal  which  was  to  be  the 
standard,  was  not  itself  to  be  sufficiently  free  from  these 
impurities  to  enable  it  to  be  used  when  washed  for  steel- 
making  purposes. 

When  we  find  in  express  terms  in  the  contract  that 
the  "  slack  '*  was  to  be  as  suitable  for  steel  making  and 
blast  furnace  coke  as  the  "  run  of  mine,'*  surely  that  neces- 
sarily means  that  the  "  run  of  mine  "  was  to  be  coal  suitable 
for  the  same  purposes,  and  was  so  understood  by  both  par- 
ties to  the  contract.  It  certainly  does  indicate  that  when 
the  Coal  Company  got  the  right  to  supply  coal,  an  inferior 
grade,  and  greatly  to  its  advantage,  the  Steel  Company 
required  in  return  for  such  a  concession  that  it  should  be 
as  suitable  as  the  run  of  mine. 

These  provisons  I  think  must  be  taken  strongly  to  con- 
firm the  views  already  expressed,  that  while  both  parties 
knew  from  experience  that  there  was  coal  m  the  mines  suffi- 
ciently low  in  sulphur  and  ash  for  steel  making,  the  Coal 
Company,  while  giving  no  guarantee  to  that  effect,  agreed 
to  supply  for  the  various  uses  of  the  steel  works,  coal  of 
that  description  when  it  could  be  found  in  the  seams  desig- 
nated, but  when  coal  of  a  lower  grade  was  to  be  taken 
the  Steel  Company,  for  its  protection,  stipulated  that  it 
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should  not  be  less  suitable  than  the  coal  on  which  the  risk 
was  taken.  If  not,  why  take  the  impurities  in  run  of  mine 
to  be  the  standard  by  which  the  slack  was  to  be  judged? 
The  more  closely  the  contract  is  examined  the  more  clearly 
does  it  show  that  what  was  intended  and  agreed  to,  wao 
coal  which  could  be  used  to  operate  all  the  Steel  Company's 
works. 

It  must  be  borne  in  mind  always  that  it  is  an  established 
fact  that  on  the  designated  Phelan  seam,  as  worked  by  the 
Coal  Company,  there  was  at  the  time  of  the  alleged  breach 
of  contract,  and  for  years  before,  coal  suitable  for  steel  mak- 
ing which  the  Coal  Company  neglect^id  or  refused  to  deliver. 
Hut  the  Coal  Company  say,  we  did  literally  comply  with  the 
terms  of  the  contract  by  supplying  coal  from  the  Phelan 
beam ;  that  the  coal  rejected  by  the  Steel  Company  between  1st 
and  9th  November,  1906,  which,  with  the  notice  given  by 
the  Steel  Company,  refusing  to  accept  any  more  of  it,  led 
to  the  present  action,  was  coal  from  mine  No.  6,  and  other 
mines  on  the  Phelan  seam.  Now,  I  accept  the  finding  of 
the  trial  Judge  that  No.  6  was  proved  to  be  on  the  Phelan 
seam,  although  it  was  not  opened  at  the  time  the  agree- 
ment was  made,  and  neither  party  then  knew  anything 
about  its  steel  making  qualities.  It  is  shewn  by  the  cor- 
respondence that  coal  from  this  mine  had  been  supplied  to 
the  Steel  Company  on  several  occasions,  and  found  on  ex- 
amination, and  after  trial,  to  be  wholly  unfit  for  metal- 
lurgical purposes  owing  to  the  excess  of  sulphur  and  ash  con- 
tained in  it.  The  Steel  Company  had  again  and  again  ob- 
jected to  its  being  supplied  to  it.  As  a  result  of  the  dis- 
])utes  between  the  officials  of  the  two  companies,  into  the 
particulars  of  which  it  is  not  necessary  to  enter,  the  Coal 
Company  between  the  Ist  and  9th  November  delivered  in 
the  Steel  Company^s  yard  a  very  large  quantity  in  as- 
serting its  right  to  furnish  coal  from  any  time  on  the 
Phelan  seam.  This  or  a  portion  of  it  was  rejected  and  the 
notice  spoken  of  given.  The  learned  trial  Judge  makes 
the  following  finding  on  this  subject.  He  says: — "I  find 
therefore  that  the  Coal  Company  delivered  during  those 
eight  days  of  November,  1906,  over  4,000  tons  of  coal  en- 
tirely unfit  for  metallurgical  purposes,  and  but  a  very  small 
quantity  of  which  could  have  been  used  in  that  period  for 
other  purposes,  and  the  balance  delivered,  a  little  over  6,000 
tons,  while  accepted  by  the  Steel  Company,  was  quite  insuffi- 


m 

^ 


THE  DOMINION  I.  d  IS,  CO,  r.  THE  DOMINION  COAL  CO.    289 

cient  for  the  purpose  of  making  coke  and  etfectively  run- 
ning the  gas  producers  in  their  daily  operation  during  that 
period,  and  the  Steel  Company  was  compelled  to  close 
their  blast  furnaces  in  the  early  days  of  the  month/' 

He  further  says,  **  The  defendants  hardly  contested  that 
the  coal  from  No.  6  mine  was  wholly  unfit  for  metallur- 
gical purposes  and  impossible  for  use  in  making  iron  and 
steel  under  conditions  now  existing  in  the  world.  I  find 
that  Xo.  6  coal  was  unfit  for  metallurgical  purposes,  and 
could  not  be  used  for  coke  making  or  gas  producers  on 
their  plant.  If  no  other  coal  could  be  provided,  the  plant 
would  have  to  close."  The  evidence  amply  sustains  these 
findings  as  well  as  the  fact  that  at  this  time,  and  during 
"  some  months  previous  "  the  Coal  Company  had  mined  coal 
from  other  parts  of  the  Phelan  seam  which  experience 
had  shewn  was  suitable  for  the  Steel  Company's  purposes, 
and  which  it  neglected  or  refused  to  furnish  to  the  Steel 
Company.  Prom  the  first  of  November  up  to  the  8th  the 
Steel  Company  had,  been  daily  refusing  the  coal  supplied 
by  the  Coal  Company  and  requesting  its  removal,  and  a 
supply  of  coal  for  its  purposes  in  terms  of  contract,  and 
further  notified  the  Coal  Company  of  the  deficiency  in  the 
quantity  agreed  to  be  furnished.  Finally  on  the  9th  Novem- 
ber the  Coal  Company  sent  to  the  Steel  Copipany  the  fol- 
lowing letter. 

November  9th,  1906. 

Messrs.  The  Dominion  Iron  and  Steel  Co.,  Ltd., 
C.  S.  Cameron,  Esq.,  Secretary, 
Sydney,  N.S. 

Dear  Sir, — In  consequence  of  your  peremptory  refusal 
to  accept  the  coal  which  we  have  furnished  and  have  been 
ready  and  willing  to  furnish  in  accordance  with  the  terms 
of  our  contract  with  vou  dated  20th  October,  1903,  there  is 

V  7  7 

no  course  open  to  us  but  to  accept  the  necessary  conse- 
quence of  your  action  in  this  matter.  Your  conduct  in  re- 
fusing to  accept  delivery  of  coal  furnished  and  to  be  fur- 
nished constitutes  a  clear  repudiation  on  your  part  of  your 
obligations  under  the  contract,  and  renders  further  per- 
formance on  our  part  impossible.  We,  therefore,  formally 
notify  you  that  the  contract  mentioned  is  at  an  end. 

I  greatly  regret  your  repudiation  of  a  contract,  the 
nature  of  which  has  involved  the  expenditure  of  millions  of 
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money  on  our  part,  and  we  cannot  understand  your  disre- 
gard, not  only  of  our  contract  rights,  but  of  the  large  inter- 
ests necessarily  affected  by  your  action. 

You  have  also  violated  the  contract  by  not  returning  our 
cars,  and  by  purchasing  coal  from  other  parties  in  violation 
of  the  provisions  of  the  contract. 

Our  cars  in  the  assembly  yard  loaded  with  coal  furnished 
under  the  contract  and  rejected  by  you  we  w^ill  proceed  at 
once  to  remove. 

Yours  truly. 
Dominion  Coal  Company,  Ltd., 

2nd  Vice-President. 

To  which  letter  the  Steel  Company  sent  this  reply: — 

November  10th,  1906. 

Messrs.  Dominion  Coal  Company,  Ltd., 

G.  H.  Duggan,  Esq.,  2nd  Vice-President, 
Glace  Bay,  C.B. 

Gentlemen, — We  acknowledge  receipt  of  your  favour  of 
the  9th  instant. 

We  dispute  your  right  to  cancel  the  contract  by  reason 
of  our  refusal  to  acce})t  coal  that  you  have  tendered  us, 
which  coal,  in  our  belief,  is  not  in  accordance  with  the 
contract  of  October  20th,  1903. 

We  again  call  on  you  to  furnish  us  with  coal  which  we 
are  entitled  to  under  the  contract — notices  of  which  we 
have  given  you  according  to  the  contract — and  we  notify 
you  that  if  you  refuse  or  fail  to  supply  us  with  coal  to 
which  we  are  entitled,  we  shall  hold  you  responsible  for 
the  consequence  of  your  actions. 

If  we  have  refused  or  if  we  do  refuse  to  accept  any 
coal  which  you  tender  us,  because  in  our  opinion  it  is  not 
according  to  the  contract,  and  later  on  it  it  is  reasonably 
shewn  that  we  were  not  right  in  refusing  to  accept  this 
coal,  we  are  prepared  to  pay  what  damages  you  suffer  by  rea- 
son of  our  action,  but  we  again  repeat  that  our  refusing  to 
accept  coal  which,  in  our  belief,  is  not  according  to  contract, 
and  which  is  certainly  unsuitable  for  our  requirements,  does, 
in  no  way,  relieve  you  of  complying  with  your  obligations 
under  the  contract. 

Yours  truly, 
Dominion  Jron  &  Steel  Co.,  Ltd., 

E.  P.  Jones, 

General  Manager. 
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The  Coal  Company  under  these  conaitious  refused  fur- 
ther performance  of  the  contract,  claiming  that  the  action 
of  the  Steel  Company  rendered  it  impossible  for  the  Coal 
Company  to  do  so,  and  formally  notifying  the  Steel  Com- 
pany that  the  contract  was  at  an  end. 

In  view  of  the  opinion  1  have  already  expressed  as  to 
the  meaning  of  the  contract  it  is  only  necessary  to  say 
that  the  Coal  Company  did  not  perform  the  obligations 
undertaken  by  it,  and  in  refusing  or  neglecting  to  further 
supply  coal  from  those  mines  in  the  Phefan  soam,  which 
were  suitable  for  the  steel  plant,  and  in  not  furnishing  such 
coal  in  sufficient  quantities,  were  guilty  of  a  breach  of  con- 
tract for  which  the. Steel  Company  is  entitled  to  recover 
damacres. 

It  is  equally  clear  that  the  Steel  Company  had  no  inten- 
tion of  repudiating  or  rescinding  the  contract  with  the 
Coal  Company,  and  that  nothing  in  its  action  in  rejecting 
unsuitable  coal  justified  the  Coal  Company  in  declaring  the 
contract  was  at  an  end,  and  thereupon  refusing  to  furnish 
any  more  coal  under  it.  On  this  point  reference  may  be 
made  to  Freeth  v.  Burr,  L.  K.  9  C.  P.  208,  where  some  of 
the  cases  on  the  subject  are  reviewed.  Lord  Coleridge  states 
the  principle  to  be  "  that  the  true  question  is  whether  the 
act  and  conduct  of  the  j)arty  evince  an  intention  no  longer 
to  be  bound  by  the  contract."  Keating,  J.,  says,  *"  It  is  not 
a  mere  refusal  or  omission  of  one  of  the  contracting  ])arties 
to  do  something  which  he  ought  to  do  that  will  justify  the 
other  in  rey)udiating  the  contract,  but  there  must  be  an 
absolute  refusal  to  perform  his  part  of  the  contract.*'  It 
is  self  evident  to  any  one  reading  the  correspondence  be- 
tween the  two  companies  that  there  was  not  the  slightest 
indication  on  the  part  of  the  Steel  Company  of  an  intention 
to  put  an  end  to  a  contract  advantageous  to  it,  but  its 
officers  in  refusing  to  accept  such  coal  as  was  delivered 
were  exercising  what  they  believed  to  be  the  com])any'^ 
undoubted  rights.  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14,  and 
Mersey  Steel  Co.  v.  Xaylor,  0  A])p.  Cas.  434,  are  on  the  same 
subject. 

I  have  not  so  far  made  anv  reference  to  the  vast  arrav 
of  authorities  cited  to  us  at  the  argument,  and  in  tJie  fac- 
tum?. T  have  not  thoucfht  it  neoessarv  to  do  so  because 
of  the  view  T  have  adopted  that  the  contract  in  terms  ex- 
pressly calls  for  coal  suitable  for  steel  makinir,  and  if  so. 
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it  is  not  necessary  to  hold  that  such  a  term  is  implied^  and 
most  of  the  cases  to  which  our  attention  was  directed  were 
decided  on  that  ground. 

In  citing  these  cases  tiie  plaintiff  company  of  course  re- 
lied on  them  from  the  other  point  of  view  that  if  the  con- 
tract did  not  in  express  terms  provide  for  steel  making 
coal,  yet  that  when  a  man  contracts  to  sell  an  article  for 
a  particular  purpose,  he  thereby  undertakes  to  supply  an 
article  fit  for  that  purpose. 

Thart  principle  is  stated  by  Best,  C.J.,  in  Jones  v.  Bright, 
5  Bing.  633,  where  he  says,  "  If  a  man  sells  an  article,  he 
thereby  warrants  that  it  is  merchantable,  that  it  is  fit  for 
some  purpose.  If  he  sells  it  for  a  particular  purpose  he 
thereby  warrants  that  it  is  fit  for  that  purpose.^'  The  use 
of  the  word  warranty  was  in  the  later  case  of  Chanter  v. 
Hopkins,  4  M.  &  W.  399,  objected  to  by  Lord  Abinger  as 
inappropriate.  On  page  404  he  says:  "  A  good  deal  of  con- 
fusion has  arisen  in  many  cases  on  this  subject  from  the 
unfortunate  use  made  of  ythe  word  "warranty.''  Two 
things  have  been  confounded  together.  A  warranty  is  an 
express  or  implied  statement  of  something  which  the  party 
"Undertakes  shall  be  part  of  the  contract,  and  though  part 
of  the  contract  yet  collateral  to  the  express  object  of  it. 
But  in  many  cases  the  circumstance  of  a  party  selling  a 
])articular  thing  by  its  proper  designation  has  been  called 
a  warranty,  and  the  breach  of  such  contract  a  breach  of 
warranty,  but  it  would  be  better  to  distinguish  such  cases 
as  non-compliance  with  the  contract  which  a  party  has 
engaged  to  fulfil.''  The  latter  is  the  position  for  which 
the  plaintiffs  contend  under  this  contract. 

In  'Jones  v.  Just,  L.  K.  3  Q.  B.  19.7,  all  the  cases  up  to 
that  date  are  reviewed,  and  the  rule  already  cited  is  sus- 
tained. I  pass  over  a  number  of  other  cases,  such  as  Ran- 
dall v.  Xewson,  2  Q.  B.' 1).  102;  Drummond  v.  Van  Ingen, 
12  App.  Cas.  284;  Inglis  v.  Buttery,  3  App.  Cas.  552; 
all  presenting  in  different  ways  the  same  question  with 
the  same  ruling,  to  one  which  in  many  respects  resembles 
that  under  consideration,  the  case  of  Strongitharm 
V.  North  Lonsdale,  21  T.  L.  R.  357.  The  plaintiffs,  who 
were  owners  of  lime-stone  quarries,  had  some  years  before 
December,  1881,  supplied  limestone  to  the  defendant,  who 
owned  smelting  works,  from  a  certain  quarry.  This  quarry 
was  known  to  be  a  second  grade  quarry  in  which  were  beds 
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of  limestone  of  varying  quality.  In  December^  1881^  the 
"defendants  agreed  to  obtain  from  the  said  quarry  and,  from 
no  other  quarry,  as  long  as  the  plaintiffs  would  supply  the 
same,  all  the  limestone  they  should  from  time  to  time  re- 
quire for  the  smelting  and  other  purposes  of  their  works, 
and  the  plaintiffs  agreed  to  supply  from  the  said  quarry 
all  the  limestone  so  required  by  the  defendants.  Held, 
"  that  the  plaintiffs  were  bound  to  supply  limestone  reason- 
ably fit  for  use  in  the  defendants'  works,  which  were  known 
to  be  iron  smelting  works,  and  that  in  determining  what 
was  reasonable  fitness  the  fact  that  limestone  was  to  come 
from  a  particular  quarry,  which  was  known  to  be  a  second 
grade  quarry,  and  from  which  the  defendants  had  for  sev- 
eral years  before  the  date  of  the  contract  taken  limestone^ 
must  be  taken  into  consideration.^'  The  value  of  this  case 
is  the  similarity  of  the  language,  "  all  the  limestone  they 
shall  from  time  to  time  require  for  the  smelting  and  other 
purposes  of  their  works.''  In  the  present  case  "  all  the  coal 
the  Steel  Company  may  require  for  use  in  its  own  works^ 
as  hereinafter  described."  There  it  was  a  certain  named 
quarry.  Here  a  seam  of  coal  to  be  designated  by  the  buyer. 
Vaughan  Williams,  L.J.,  at  p.  359,  says:  ^It  is  common 
ground  that  limestone  from  the  source  in  question  can  be 
used  for  smelting  purposes.  This  of  course  is  not  sufficient 
to  make  it  reasonably  fit  for  smelting  purposes,  or  to  make 
it  limestone  suitable  for  the  requirements  of  a  smelting 
company.  The  limestone  must  be  commercially  suitable. 
It  mnst  not  be  of  such  a  character  that  no  smelter  would 
use  it  to  satisfy  his  requirements  in  respect  of  limestone.'* 

The  argument  of  the  plaintiff  for  this  case  is  I  think  a 
sound  one,  that  the  mere  designation  of  the  seam  from 
which  the  coal  is  to  be  taken  does  not  do  away  with  the 
obligation  on  the  part  of  the  defendant  company  to  supply 
coal  which  can  be  used  for  steel  making,  if  such  coal  ex- 
ists in  the  seam.     There  is  one  thing,  however,  which  must 
not  be  overlooked,  that  in  all  these  cases  except  the  last 
the  Courts  decide  on  the  ground  of  implied  warranty,  and 
they  are  only  useful  here  as  shewing  that  in  such  a  case 
as  is  now  under  consideration,  if  necessary,  that  ground 
might  be  taken.     As  already  pointed  out,  if  we  were  to 
proceed  on  that  ground,  in  this  case,  a  grave  question  as  to 
the  rejection  of  evidence  tendered  on  the  trial  by  the  Ooal 

VOL.  IV.   K.L.  B.  NO.   6  — 20* 


294         ^^^  EASTERN  LAW  REPORTER, 

Company  would  have  to  be  determined.    The  Coal  Company 
offered  evidence  to  shew  that  during  the  negotiations  re- 
sulting in  the  agreement  it  refused  in  any  way  to  guarantt**^ 
the  suitability  of  the  coal  for  steel  making  purposes.    Tak- 
ing the  view  I  have  expressed  it  does  not  become  material 
to  decide  whether,  the  Judge  was  right  or  wrong  in  this 
respect.     Foi-  the  reasons  given  I  shall  not  further  fol- 
low this  branch  of  the  argument  by  discussing  the  bearing 
of  the  various  cases  on  the  facts  in  evidence,  but  I  propose 
shortly  to  deal  with  some  other  points  which  arose  dur- 
ing the  course  of  the  argument.     The  learned  counsel  for 
the  defendant  company  have  made  a  very  strong  attack  on 
the  decision  of  the  trial  Judge  for  the  omission  of  the 
words  in  the  agreement,  "  terms  and  conditions/*  and  urged 
before  us  that  these  words  shewed  that  the  contract  on  the 
part  of  the  Coal  Company  was  expressly  conditioned.    The 
conditions  he  suggests  were  that  it  "  was  to  be  run  of  mine, 
reasonably  free  from  stone  and  shale,  and  shall  be  supplied 
from  such  seam  as  the  Steel  Company  may  designate.'*    Now 
I  am  unable  to  see  that  the  omission  of  these  words  made 
the  least  difference  in  the  construction  of  the  contract.    It 
must  be  read  as  a  whole  to  arrive  at  its  true  meaning,  and 
I  have  already  shewn  that  these  words  said  to  be  conditions, 
are  no  more  than  a  description  of  the  coal  suitable  for  the 
purpose  described  in  the  other  clauses  of  the  contract  which 
the  Coal  Company  had  to  supply.  Again  defendant  company 
contended  that  under  the  terms  of  the  contract  the  Steel 
Company  were  not  obliged  to  purchase  all  the  coal  used  in 
its  works  from  the  Coal  Company,  or  as  put  in  defendant 
company's  factum,  "No  Court  construing  it  in  that  light 
would  find  that  the  Steel  Company  at  times  when  the  Coal 
Company's  coal  was  not  such  as  it  could  use,  was  prevented 
by  this  clause  (4)  from  ordering  coal  it  could  use  from  other 
collieries,  or  from  mining  coal  of.  its  own,  if  it  had  any, 
and  from  ceasing  to  order  coal  it  could  not  use  from  the 
Coal  Company."    I  am  wholly  unable  to  appreciate  this  read- 
ing of  the  contract.     Clause  (1)  provides  that  the  "  Coal. 
Company  from  its    mines    in    Cape    Breton  county,  other 
than  those  lying  north  and  west  of  Sydney  Harbour,  will 
supply  on  the  terms  and  conditions  hereinafter  stated,  to 
the  Steel  Company,  all  the  coal  that  the  Steel  Company  may 
require  for  use  in  its  own  works  as  hereinafter  described." 
Clause  (4)  says :  '^The  Steel  Company  further  agrees  with  the 
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Coal  Company  that  so  long  as  the  Coal  Company  shall  be 
wilhng  and  ready  to  supply  coal  for  the  use  of  the  Steel 
Company,  all  coal  required  by  the  latter  shall  be  purchased 
from  the  Coal  Company  to  the  amount  agreed  to  be  sup- 
plied by  the  C6al  Company  under  the  terms  of  this  con- 
tract." ^ 

Now  to  my  mind  these  are  interdependent  covenants  by 
which  the  Coal  Company  is  bound  to  supply  and  the  Steel 
Company  is  bound  to  accept  coal  from  the  Coal  Company 
under  the  terms  of  the  contract,  which  terms  are  most  speci- 
fic as  to  quantity,  delivery,  and  in  other  particulars.  I  can- 
not doubt  if  the  Coal  Company  tendered  such  coal  as  is 
provided  for  and  the  Steel  Company  refused  to  take  it  or 
bought  it  elsewhere,  the  Coal  Company  would  have  a  good 
cause  of  action.  It  may  be  noted  in  passing  that  in  the 
notice  given  to  the  Steel  Company  that  the  contract  was  at 
an  end,  one  of  the  breaches  alleged  is  that  the  Steel  Com- 
pany had  broken  the  contract  by  buying  outside.  There  are 
other  clauses  in  the  contract,  such  as  clause  10,  which 
strongly  sustain  this  view.  I  may  point  out  in  this  connec- 
tion that  if  the  interpretation  placed  on  the  contract  by  the 
defendant  company  is  the  right  one,  the  Coal  Company  could 
jfo  on  supplying  any  kind  of  coal  to  the  Steel  Company  re- 
gardless of  whether  it  was  suitable  or  not,  provided  it  came 
from  the  Phelan  seam ;  and  the  Steel  Company  was  obliged 
to  accept  it.  If  it  did  not  accept  the  Steel  Company  would 
be  open  to  an  action  for  damages.  Its  only  alternative 
would  be  to  accept,  and  when  found  unsuitable  to  return^ 
same  at  $1  per  ton,  and  shut  down  its  works.  I  do  not 
take  into  consideration  the  question  of  hardship  one  way  or 
the  other,  but  I  am  convinced  that  no  such  unreasonable 
meaning  can  be  placed  on  this  agreement. 

Then  it  is  urged  that  the  Steel  Company  were  not  justi- 
fied in  rejecting  all  the  coal  in  Xovember,  as  some  of  it  at 
least  could  be  used  for  steam  purposes.  In  view  of  the 
course  taken  by  the  Coal  Company  in  sending  the  large* 
quantities  of  coal  it  did  between  1st  and  9th  November, 
which  the  officials  well  knew  was  unfit  for  steel  making  pur- 
poses, and  of  which  they  had  been  repeatedly  informed,  and 
of  the  further  fact  that  only  about  five  per  cent,  of  the 
total  quantity  to  be  supplied  was  for  steam  purposes,  it  is 
not  easy  to  see  the  force  of  such  a  contention.  It  may  be 
asked  if  the  Coal  Company  could  dump  at  one  time  coal  for 
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steam  only  in  such  large  quantities,  how  were  the  coke  ovens, 
the  steel  plant,  etc.,  to  be  worked  in  the  meantime  without 
suitable  coal?  The  answer  seems  to  me  plain,  that  it  was 
not  supplying  coal  in  accordance  with  the  terms  or  spirit 
of  the  contract. 

During  the  course  of  the  argument  it  occurred  to  me 
that  it  would  be  a  somewhat  unreasonable  construction  of 
the  contract  to  say  that  the  Coal  Company  was  obliged  for 
ninety-nine  years  to  supply  the  Steel  Company  with  metal- 
lurgical coal,  when  long  before  that  period  had  elapsed  such 
coal  might  cease  to  be  found  in  its  mines.  This  objection, 
however,  was  long  ago  completely  set  at  rest  in  a  number 
of  decided  cases,  of  which  Taylor  v.  Caldwell,  3  B.  &  9. 
826,  is  a  leading  one,  and  afterwards  followed  in  Appleby 
V.  Meyers,  L.  K.  2  C.  P.  651,  in  Robinson,  v.  Davison,  L.  K. 
6  Ex.  269,  and  in  Howell  v.  Coupland,  L.  R.  9  Q.  B.  462, 
and  1  Q.  B.  D.  258.  Blackburn,  J.,  said:  "Where  from  the 
nature  of  a  contract  it  appears  that  the  parties  must  from 
the  beginning  have  known  that  it  could  not  be  fulfilled, 
unless  when  the  time  for  the  fulfilment  of  the  contract 
arrived  some  particular  specified  thing  continued  to  exist, 
so  that  when  entering  into  the  contract  they  must  have 
contemplated  such  continuing  existence  as  the  foundation 
of  what  was  to  be  done  there  in  the  absence  of  any  express 
or  implied  warranty  that  the  thing  shall  exist,  the  contract 
is  not  to  be  construed  as  a  positive  contract,  but  as  subject 
to  an  implied  condition  that  the  parties  shall  be  excused  in 
case  before  breach,  performance  becomes  impossible  from 
the  perishing  of  the  thing  without  default  of  the  con- 
tractor.'^ 

Nickoll  v.  Ashton  (1901),  2  K.  B.  126,  and  Krell  v. 
TIenry  (1903),  2  K.  B.  740,  are  to  the  same  eflfect. 

The  point  was  made  by  the  learned  counsel  for  the 
defendant  company,  that  there  was  a  misjoinder  of  parties 
plaintiff  in  this  action,  that  both  could  not  succeed,  and 
therefore  one  or  the  other  must  be  struck  from  the  re- 
cord. The  mortgage  by  the  Steel  Company  to  the  National 
Trust  Co.^  contains  an  assignment  of  the  contract  to  the 
Trust  Company  for  the  seoiiritv  of  the  hondholdei's,  and  it 
is  contendofl  tliat  the  Trust  Company  is  the  absohite  holder 
of  the  rights  and  interest  under  the  contract,  and  so  far 
as  that  company  is  concerned  there  is  no  breach,  as  under 
one  elansp  in  it  the  Trust  C(mi]janv  eoulcT  only  hold  it  "  for 
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the  operation  thereof  by  the  trustee  or  a  purchaser  thereof/' 
That  that  position  has  not  been  assumed  by  the  Trust  Com- 
pany and  therefore  it  has  no  right  of  action. 

it  is  however  to  be-  noted  that  the  Steel  Company  is  not 
in  default  and  has  been  and  still  is  operating  its  works, 
and  nothing  has  occurred  which  would  justify  the  Trust 
Company  in  entering  and  taking  charge  of  its  works  and 
rights  under  the  contract.  As  found  by  the  trial  Judge 
and  now  sustained  by  this  Court,  there  has  been  a  breach  by 
the  Coal  Company  for  which  the  Steel  Company  is  entitled 
to  recover  damages,  and  other  relief.  But  this  in  no  way 
disentitles  tlie  Trust  Company  to  join  in  this  action  to  have 
a  declaration  of  its  rights  under  the  contract,  and  what 
those  lights  are  has  been  a  material,  indeed  the  most  mater- 
ial question  iij  controversy.  I  can  see  no  objection  to  the 
joinder  in  this  action  where  the  rights  of  the  two  plaintiffs 
arise  under  the  same  contract  and  where  the  result  would 
affect  each  in  the  same  manner. 

In  the  statement  of  claim  and  particulars  on  p.  15,  vol. 
1,  '•  the  plaintiffs  claim  that  the  defendant  company  can- 
not rescind  the  said  contract,  and  each  of  the  plaintiffs  in 
its  own  behalf  claims  as  against  the  defendants  that  the 
defendant  cannot  as  against  each  such  plaintiff  so  rescind 
said  contract,  and  ask  the  Court  to  so  declare,  and  that  the 
defendant  company  is  bound  to  carry  out  said  contract." 
(c)  A  declaration  that  the  said  contract  of  the  20th  October, 
1903,  has  never  been  rescinded  and  that  the  same  is  still 
binding  on  the  defendant. 

Both  plaintiffs  claim  this  declaration  and  both  have  suc- 
cted<  d,  and  if  the  order  does  not  say  so,  it  must  be  amended 
accordingly.  Damages  are  of  course  only  awarded  to  the 
Steel  Company,  as  in  the  position  matters  now  stand  that 
company  alone  could  claim  them. 

Now  I  do  not  ])rt^tend  to  say  that  all  the  facts  and  argu- 
ments made  in  this  important  case  have  been  exhaustively 
dealt  with  and  reviewed.  I  have  purposely  refrained  from 
discussing  any  not  in  my  opinion  material  to  the  real  issue 
to  be  decided.  The  opinion  I  have  formed  being  founded 
on  the  express  terms  of  the  contract,  I  have  not  deemed  it 
nece.-sary  or  advisable  to  enter  at  any  length  upon  the  appli- 
cation of  the  numerous  authorities  cited,  especially  in  refer- 
ence to  impUed  warranties  in  contracts  of  this  kind.  I 
have  a^ain  and  again  perused  with  care  the  very  able  and 
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full  factum  presented  by  the  learned  counsel  for  defendant 
company,  to  detect  if  possible  any  errors  in  the  conclusion 
at  which  I  have  arrived,  but  nothing  which  has  been  urged 
lifi-s  shaken  my  view  as  to  the  meaning  of  this  contract.  In 
construing  its  provisions  I  have  been  guided  by  the  rule 
(Shelley's  case,  1  Coke  Rep.  pt.  1,  95b),  cited  in  defendant 
company's  factum :  "  Such  a  construction  is  always  to  be 
made  of  a  deed  that  all  the  words  if  possible  agreeable  t4> 
reason  and  conformable  to  law,  mav  take  efTect  accord iiitr 
to  the  intent  of  the  parties  without  rejecting  any,  or  by  any 
construction  to  make  them  void." 

I  have  said  nothing  as  to  damages  to  which  the  plain- 
tiff company  is  entitled  for  the  breach  of  its  contract  by  the 
Coal  Company.     These  will  have  to  be  assessed  as  sug- 
gested in  the  decision  appealed  from,  by  a  reference  with 
directions  as  to  the  mode  in  which  they  arc  to  be  estim- 
ated.    The  still  further  question  has  not  been  touched  a.s 
to  the  future  enforcement  of  the  terms  of  the  contract 
which  is  still  in  operation.     These  two  matters  have  been 
fully  dealt  with  by  my  brother  Russell,  with  whose  opinion 
on  this  subject  I  concur,  and  as  I  cannot  usefully  add  any- 
thing material  to  what  he  has  said,  I  refrain  from  repeating 
remarks  of  a  similar  character. 

In  my  opinion  the  defendant  company's  appeal  should  be 
dismissed  with  costs. 

Russell,  J.,  after  discussing  the  contract  and  coming 
to  the  conclusion  that  it  bore  the  construction  contended 
for  by  plaintiff,  dealt  ?ls  follows  with  the  two  points  last 
referred  to  by  the  learned  Chief  Justice: 

Still  another  point  on  the  question  of  damages  remains 
to  be  considered.  It  is  claimed  that  the  plaintiffs  have 
thcinsclvcs  broken  the  contract  by  their  absolulc  ivfwsal  to 
accept  any  coal  whatever  that  was  not  fit  for  steel  making 
()iir])oscs.  In  this  connection  it  is  pointed  out  that  part 
of  the  ])laintiffs'  requirements  could  be  siipjdied  with  a 
different  character  of  coal  from  that  required  for  their  steel 
works.  The  proportion  that  this  part  bore  to  the  rest  was 
stated  at  the  argument  as  5  per  cent,  of  the  whole  require- 
ment, but  in  the  findings  of  the  learned  trial  Judge  the  pro- 
portion is  differently  stated.  Taking  the  daily  requirement 
a:^  75.000  tons  for  all  purpos(\<,  the  learntxl  Judge  finds  that 
^9  TOO  tons  would  be  required  to  be  free  from  impurities 
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to  the  degree  deinanded  by  the  })laintitf  company,  leaving 
6,000  tons  that  could  be  properly  furnished  with  a  higher 
percentage  of  impurities.    The  rejection  of  this  proportion, 
ii  it  was  rejeeted,  by  the  Steel  Company,  may  have  Ix^en 
without  justification  and  constituted  a  breach  of  the  con- 
tract whieh  would  subject  them  to  an  acti(m  for  damages 
at  the  suit  of  the  Coal  Company,  but  there  is  no  counter- 
claim for  damages,  and  the  breach  was  not  of  such  a  nature 
as  to  entitle  the  defendants  to  claim  that  the  contract  was 
discliarged,  and  it   may  be  also  for  the  reasons  stated  in 
the  opinion  of  the  learned  Chief  Justice   that  there  was 
really  no  breach  by  the  plaintiffs  at  all,  though  I  do  not 
find  it  necessary  to  say  yes  or  no  to  that  question.    On  the 
other  hand  the  absolute  renunciation  by  the  defendants  of 
their  obligations  under  the  contract,  as  1  think  the  learned 
trial  Judge  has  rightly  interpreted  it,  entitles  the  plaintiff 
company  to  consider  itself  discharged  and  to  claim  damages 
for  the  whole  period  through  which  the  contract  was  to  be 
operative.     Those  damages  must  in  my  opinion  be  among 
other  things  the  difference  between  the  agreed  price  and 
the  market  price  at  the  time  when  the  successive  deliveries 
were  or  will  be  due.     This  measure  of  damages  must  involve 
a  somewhat  speculative  assessment,  but   this  dithculty  did 
not  prevent   the   application   of  the   measure   in    Roper   v. 
^^ohnston,  in  wliieli  the  case  came  on  for  trial  before  the  last 
^^  the  instalments  was  due. 

In  Fothergill  v.  Rowland  also  (  L.  R.  17  Eq.  140),  Sir  George 

'/essell  scouted  the  idea  that  the  Court  could  not  ascertain 

^"c  damages  for  the  breaking  of  a  contract  for  the  sale 

.^^  ^oods  in  monthly  deliveries  extending  over  three  years 

^  ^^*<^  future,  and  intimated  that  such  a  suggestion  would 

'^^T  astonish  the  gentlemen  who  praetisecl  on  what  was 

^^  the  other  side  of  Westminster  Hall. 

-"^    the  ])resent  ease   tlie  difficulty   is  immens^^ly  greater, 

^     ^ay  fairly  be  said  to  be  insuperable.     Of  what  possible 

/^^   could  be  any  opinion  given  to-day  as  to  the  probable 

^  ^^   of  coal  fiftv  years  from  this  date?     If  ever  there  was 

^o  in  whieh  it  could  be  said  that  the  remedy  at  law  by 

"      of  damages  must  be   inadequate,  surely  it   is  such  a 

J.    ^^^fi  the  present.     I  must  confess  that  the  suggestion  of 

j^  ^^^^  performance  of  such  a  contract  struck  me  at  first 

^'^A'ing  an  air  of  novelty,  and  T  was  greatly  surprised  to 
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find  the  question  treated  so  much  as  a  matter  of  course  in 
the  judgment  appealed  from.  It  is  not  the  case  of  a  chattel 
with  a  pretium  affection  is  sucli  as  the  '^Pusey  Horn,"  or  the 
patera  of  the  Duke  of  Somerset,  and  a  decree  for  specific 
performance  involves  all  or  many  of  the  objectionable  fea- 
tures pointed  out  by  Lord  Cranworth  when  reversing  the 
Vice-Chancellor's  decree  in  Blackett  v.  Bates,  L.  R.  1  Ch.  124. 
It  involves  the  performance  of  continuous  acts  extending 
over  a  long  period  of  time.  It  was  assumed  in  Fothergill 
V.  Rowland,  L.  K.  17  Eq.  132,  that  such  acts  could  not  be  en- 
forced? by  a  decree  of  specific  performance,  and  I  think  that 
the  whole  current  of  modern  authority  is  against  the  issuing  of 
such  a  decree.  But  on  the  other  hand,  I  am  not  aware 
that  any  such  contract  as  the  present  ever  came  before  the 
Court  for  consideration,  or  that  the  Court  was  ever  asked 
for  a  remedy  by  parties  in  the  predicament  of  the  present 
plaintiffs.  If  we  look  at  the  reason  of  the  rule  that  pre- 
vents the  specific  performance  of  a  contract  for  chattels, 
and  obliges  us  to  specifically  enforce  a  contract  in  the  ex- 
ceptional cases  in  which  such  relief  is  afforded,  I  think  we 
shall  agree  that  these  reasons  abundantly  warrant  the  Court 
in  granting  such  relief  in  the  present  case.     The  ground, 

as  everybody  knows,  is  the  inadequacy  of  the  legal  remedy. 
Here  the  legal  remedy  is  inadequate  for  so  many  and  such 
obvious  reasons  that  it  is  not  nece^^sary  to  refer  to  them. 
The  length  of  time  over  which  the  obligations  of  the  de- 
fendant extend,  with  the  consequent  impossibility  of  ascer- 
taining the  damages,  the  fact  that  an  assessment  of  damages 
made  in  anticipation  of  the  probable  conditions  of  the 
market  at  so  distant  a  period  in  the  future,  might  inflict 
grievous  injustice  u]>on  the  defendants  themselves  in  the 
action,  the  danger  that  such  an  assessment,  followed  by  an 
award  for  damages  extending  over  a  period  of  90  odd  years 
and  payable  immediately,  would  ruin  the  defendants  and 
render  it  impossible  for  them  to  pay  any  damages  at  all,  the 
complexity  of  the  calculations  required  for  such  as  assessment 
resulting  from  the  uncertainty  of  the  factors  to  begin  with  and 
the  computation  of  the  discounts  required  to  ascertain  the  pre- 
sent values  of  the  future  obligations — these  are  only  some  of 
the  difficulties  that  stand  in  the  way  of  giving  an  adequate  re- 
medy at  law.  Added  to  these  is  the  circumstance  of  the 
proximity  of  the  coal  fields  to  the  works  of  the  plaintiff 
company,  which  makes  it  unlikely  that  any  supply  derived 
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from  other  sources  can  have  the  same  value  as  that  which 
has  been  contracted  for  with  the  defendant  company. 

The  provision  for  an  arbitration  at  the  end  of  every  live 
years'  period  does  not  simplify  the  matter.  On  the  con- 
trary it  seems  to  me  to  complicate  it  by  introducing  an  addi- 
tional uncertainty  into  the  factors  to  be  considered  in  as- 
sessing the  damages,  because  it  would  be  necessary  not  merely 
to  compare  the  possible  future  prices  with  the  ascertained 
standard  of  the  contract  price,  but  to  compare  them  with 
a  price  to  be  fixed  by  an  arbitration  the  result  of  which 
must  be  beyond  human  ken.  It  may  be  suggested  in  an- 
swer to  this  that  the  price  fixed  by  an  arbitration  would  be 
presumed  to  be  the  same  as  the  future  price  in  the  market, 
and  there  would  therefore  be  no  damages  at  all  after  the 
first  five-year  i)eriod  had  elapsed.  Tins,  however,  may  not 
be  the  case.  The  arbitration  would  fix  the  price  that  the 
plaintiffs  should  pay  for  coal  from  tiie  defendants'  mines, 
which  might  be  and  probably  would  be  very  different  from 
me  price  which  the  plaintiffs  would  have  to  pay  if  they 
had  to  go  into  the  market.  If  it  were  necessary  to  make 
a  n(»w  prfH^^odent  for  a  case  that  is  without  precedent,  I 
should  not  hesitate  at  such  a  step  so  long  as  the  precedent 
is  based  upon  principles  already  well  established.  It  would 
not  be  new  law,  but  simply  the  application  of  old  and  well 
established  law  to  the  circumstances  of  a  novel  situation. 
Happily  it  is  not  necessary  to  make  a  new  precedent.  All 
that  is  necessary  is  to  revive  an  old  and  almost  forgotten 
precedent  from  the  days  of  Lord  Hardwicke.  In  Buxton  v. 
Lister  et  al.,  .'5  Atk.  383,  the  contract  was  for  the  sale  of 
timber  trees,  which  was  treated  (rightly  or  wrongly  is  im- 
material to  the  present  enquiry)  as  a  contract  for  chattels. 
The  Lord  Chancellor  on  the  opening  said  he  did  not  know 
of  any  instance  of  a  bill  of  this  nature  where  it  was  a  mere 
chattel  and  nothing  that  affected  the  realty;  that  a  bill 
might  as  well  be  brought  for  compelling  the  performance  of 
an  agreement  for  the  sale  of  a  horse  or  of  a  stock  of  any 
goods  or  .merchandise.  But  "  upon  hearing  what  counsel 
could  Allege/'  the  Jjord  Chancellor  saw  new  light.  He  pro- 
ceeded to  distinguish  between  contracts  for  realty  and 
contracts  for  chattels,  and  said  that  "notwithstanding  this 
jfreneral  distinction  between  personal  contracts  and  goods 
and  contracts  for  lands,  vet  there  are  indeed  some  cases 
where  persons  may  come  intp  this  Court,  though  merely  per- 
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sonal,  and  the  plaintiffs'  counsel  have  cited  a  case  in  point. 
Taylor  v.  Neville.  That  was  for  the  performance  of  articles 
for  sale  of  800  tons  of  iron,  to  be  paid  for  in  a  certain  num- 
ber of  years^  and  by  instalments,  and  a  specific  performance 
was  decreed.  Such  sorts  of  contracts  differ  from  those  that 
are  immediately  to  be  executed.  There  are  several  circum- 
stances which  may  concur.  A  man  may  contract  for  the 
purchase  of  a  large  quantity  of  timber,  as  a  ship  car- 
penter, by  reason  of  the  vicinity  of  the  timber,  and  this 
on  the  part  of  the  buyer.  On  the  part  of  the  seller,  suppose 
a  man  wants  to  clear  his  land  in  order  to  turn  it  to  a  par- 
ticular sort  of  husbandry,  there  is  nothing  can  answer  the 
justice  of  the  case  but  the  performance  of  the  contract  in 
specie." 

The  necessity  for  continuous  acts  and  frequent  attach- 
ments whicli  troubled  Lord  C-ramvorth  in  Blackett  v.  Bates, 
does  not  seem  to  have  worried  Lord  Hardwicke  in  this  case. 
1  am  well  aware  that  the  cases  of  Buxton  v.  Lister  and  Tay- 
lor V.  Neville  have  been  adversely  criticized  by  Sir  Page 
Wood,  V.C.,  in  Pollard  v.  Clayton,  1  K.  &  J.  475,  but  his 
remarks  were  only  obit^T,  the  bill  having  in  that  case  been 
dismissed  on  the  ground  of  laches.  Even  as  an  obiter  dic- 
tum his  remarks  would  be  entitled  to  the  highest  respect. 
But  I  cannot  think  that  he  ever  had  occasion  to  plough  this 
field  of  equity  jurisprudence  as  deeply  as  the  work  has  been 
done  by  Mr.  Pomeroy,  whose  note  on  the  subject  of  these 
cases  is  to  my  mind  convincinj^  and  conclusive.  He  says: 
"  In  Taylor  v.  Neville,  Lord  Hardwicke  decreed  specific 
performance  of  a  contract  for  the  sale  of  800  tons  of  iron 
to  be  delivered  and  paid  for  by  instalments  in  a  certain 
number  of  years.  In  Ball  v.  Coggs,  the  contract  was  to 
pay  the  plaintiff  a  certain  annual  sum  for  his  life  and  also 
a  certain  other  sum  for  every  hundred  weight  of  brass  wire 
manufactured  by  defendant  during  the  life  of  the  plaintiff. 
A  specific  performance  was  decreed  by  the  House  of  Lords 
on  the  ground  that  the  damages  would  be  conjectural  and 
inadequate,  and  to  compel  plaintiff  to  take  damages  would 
be  to  compel  him  to  sell  the  annual  provision  during  his 
life  secured  l)y  the  contract  at  a  mere  conjectural  price. 
See  the  remarks  of  Sir  Page  Wood,  V.C.,  in  Pollard  v.  Clay- 
ton, 1  K.  &  J.  462-474,  criticising  Taylor  v.  Neville.  It 
seems  plain,  however,  that  the  decision  by  Lord  Hardwicke 
falls  directly  within  the  decision,  and  the  reasons  therefor 
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in  Ball  v.  Coggs.  The  Vice-Chancellor's  objections  are 
loo  narrow.'-  (8.  P.  Contr.,  s.  16.)  The  reasons  given 
for  the  decision  by  the  House  of  Lords  as  stated  by  Pomeroy 
are  exactly  in  point  in  the  present  case.  The  remarks  of 
Esten,  V.C.,  in  Flint  v.  Corby,  at  p.  53  of  4  Gr.  Ch.,  are  also 
well  worth  reading  in  this  connection — although  that  was  not 
a  case,  technically  speaking,  of  specific  performance,  and 
those  of  Spragge,  V.C.,  in  the  came  case,  citing  Lord  Elden's 
judgment  in  Nutbrown  v.  Thornton,  at  tlu?  foot  of  p.  57,  in 
the  same  report. 

The  considerations  emphasized  by  these  learned  Judges 
ai>ply  to  the  subjinl  of  the  special  value  of  this  contract 
to  the  plaintiffs  in  view  of  the  proximity  of  the  coal  supply 
to  their  work.  But  the  other  considerations  adverted  to  are 
1  think  of  the  greater  importance,  and  the  cases  cited  in 
reference  io  them  seem  to  me  to  fully  warrant  the  state- 
ment of  Pomeroy  (Specific  Performance  of  Contracts,  s. 
ir>):  **  C'Ontracts  for  the  delivery  of  goods  will  be  specifically 
enforced  when  by  their  terms  the  deliveries  are  to  be  made 
and  the  purchase  price  paid  in  instalments  running  through 
a  considerable  number  of  years.  Such  contracts  differ  from 
those  that  are  immediately  to  be  executed.  Their  profits 
dep»ndin^  upon  future  events,  cannot  be  estimated  in 
present  damages,  which  must  of  necessity  be  almost  wholly 
conjectural.  To  compel  a  party  to  accept  damages  under 
such  circumstances  is  to  compel  him  to  sell  his  possible  pro- 
fits at  a  price  depending  upon  a  mere  guess." 

For  the  reasons  given  I  think  that,  subject  to  some  pos- 
sible modifications  of  the  decree,  which  can  be  considured 
wlu'ii  the  rule  is  inoviMl  I'oi^  the  appeal  should  be  dismissed 
and  the  judgment  of  the  learned  trial  Judge  aflRrmed. 

^[kaoiikk.  J.,  agreed  with  the  opinion  of  the  Chief  Jus- 
tice on  the  following  points,  viz.,  the  construction  of  the 
contract,  the  rejection  of  evidence,  the  repudiation  of  the 
contract  bv  the  plaintiffs,  the  j)roof  of  facts  necessary  to  es- 
tablish plaintiffs'  right  to  recover,  and  the  joinder  of  the 
Trust  Company. 

On  the  question  of  the  proper  remedy  he  was  not  free 
from  doubt,  because  the  case  w^as  beset  with  difficulties 
of  considerable  magnitude,  both  as  to  the  mode  of  estim- 
ating the  damages  and   the  right  to  s])ecific   perforniauce. 

With  respect  to  the  point  that  the  plaintiffs  themselves 
rescinded  tht»  contract,  if  the  instructions  iriven  by  ^Ir.  Ross 
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to  Mr.  Duggan,  in  respect  to  demands  other  tlian  those  of 
the  Steel  Company,  and  which  were  communicated  to  Mr. 
Jones,  were  borne  in  mind,  if  the  intention  was  in  doubt, 
he  thought  it  evident  that  the  repudiation  had  for  its 
foundation  a  desire  to  get  rid  of  the  contract  rather  than 
anything  that  was  said  or  done  by  the  Steel  Company. 

With  respect  to  the  rejection  of  evidence  complained  of, 
the  document  rejected  should  not  have  been  printed  in  the 
appeal  book,  and  it  was  so  ruled  during  the  argument 

Laurence,  J.: — I  have  read  over  the  opinion  of  the 
learned  Chief  Justice  and  that  of  my  brother  Russell,  and 
have  no  diflSculty  in  coming  to  the  conclusion  that  they 
have  placed  the  construction  of  the  contract  on  the  proper 
ground. 

Appeal  dismissed. 
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DONNELLY  v.  VBOOM. 

Foreshore  —  Rig^t  to  Dig  Clams — Prescription — Trespass — 

Jtis  Publicum. 

Appeal  from  the  judgnientof  Meagiikr,  J.,  for  plaintiff . 
Argued  November  27th,  1907,  before  Towkshend,  C.J., 
and  Russell,  Longley  and  Drysdale,  J  J. 

J.  J.  Ritchie,  K.C.,  for  appellant. 
Roscoe,  K.C.,  and  Jones,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Russell,  J.: — The  question  raised  in  this  ease  relates  to 
the  right  of  the  public  to  dig  clams  between  high  and  low 
water  mark.  The  defendant  claimed'  to  be  the  owner  of  the 
land  to  low  water  mark,  and  the  plaintiff  had  gone  there  with 
his  boat  by  sea  and  had  landed  and  dug  oH  the  shore  above 
low  water  mark  the  clams  which  the  defendant  seized  and 
carried  away.  They  had  also  taken  the  plaintiff^s  dory,  but 
no  question  arose  as  to  the  dory,  the  defendants  having  paid 
monev  into  Court  to  cover  it«  value. 

A  contention  was  made  that  the  defendants  had  acquired 
by  prescription  the  exclusive  right  of  digging  clams  on  the 
property  in  question,  assuming  that  such  digging  could  be 
regarded  as  the  exercise  of  a  right  of  fishing.  One  answer 
to  this  contention  was  that  there  could  be  no  such  thing  in 
this  country  as  the  acquirement  of  an  exclusive  right  of  fishery 
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by  prescription,  inasmuch  as  such  a  prescriptive  right  could 
only  be  founded  on  the  theory  of  a  lost  grant,  and  no  such 
theory  could  be  set  up  in  this  country  because  of  the  principle 
that  there  can  be  no  grant  of  a  several  fishery  that  does  not 
go  back  to  Magna  Charta.  It  is  not  necessary  to  pass  judg- 
ment on  this  contention,  because  there  is  no  sufficient  evi- 
dence of  such  an  exclusive  user  of  the  property  for  the  purpose 
in  question  as  would  establish  a  title  by  prescription. 

The  defendant  next  contends  that  the  plaintiff  could  not 
lawfully  dig  clams  on  the  property.  He  conced^es  that  it  has 
been  understood  bv  the  text  writers  ever  since  the  case  of 
Bagot  V.  Orr  (2  Bos.  &  Pul.  472)  was  decided',  that  such  a 
right  on  the  part  of  the  public  existed  even  though  the  land 
might  be  private  property  down  to  low  water  mark,  and  that 
the  decisions  of  Courts  in  various  States  of  the  American 
Union  have  proceeded  upon  this  principle,  but  he  contends 
that  all  these  decisions  and  comments  have  been  founded  upon 
a  misconception  as  to  what  was  really  decided  by  the  case  of 
Bagot  V.  Orr,  and  that  it  does  not  decide  the  point  for  whicli 
it  has  always  been  considered  an  authority. 

In  the  case  of  Bagot  v.  Orr,  the  plaintiff  counted  in  trea- 
pass  upon  the  case  for  breaking  and  entering  the  plaintiff's 
closes  and  breaking,  crushing  and  destroying  the  plaintiff's 
shell-fish  and  shells,  digging  holes,  pit^,  etc.,  raising  up  and 
getting  up  large  quantities  of  plaintiff's  shell-fish  and  shells 
and  carrying  away  and  converting  the  same.  Defendant 
plead'ed  that  the  closes  were  parcel  of  a  certain  arm  of  the 
sea  in  which  every  subject  of  the  realm  had  and  of  right 
ought  to  have  the  liberty  and  [)rivilege  of  fishing,  getting  and 
carrying  away  shell-fish  and  shells,  and  justified  the  acts 
charged  as  being  in  the  exercise  of  this  right.  Plaintiff  now 
assigned,  claiming  the  shore  as  parcel  of  the  ])laintiff'8 
manor,  and  the  defendant  pleaded  to  the  new  assignment^ 
leaving  the  question  at  issue  for  all  [iresent  purposes  exactly 
as  before.  To  this  plea,  plaintiff  replied  traversing  the  right 
of  every  subject  to  take  shell-fish  and  shells,  and  there  was 
a  special  demurrer  to  this  replication  because  it  traversed 
matter  of  law.  The  Court  of  course  thought  the  replication 
bad  and  it  was  abandoned  by  the  ])laintiff's  counsel,  who  re- 
lied upon  objections  to  the  plea.  The  ownership  of  the  plain- 
tiff was  therefore  not  disputed,  and  the  defendant  was  by  his 
plea  asserting  a  right,  notwithstanding  such  undisputed  owner- 


RE  RUTH  W.   WHITE.  ;J07 

ship  by  the  plain titf,  to  dig  for  shell-fish  and  carry  away  the 
shell-fish  and  shells.  The  Court  were  of  opinion  that  if  the 
plaintiff  had  it  in  his  power  to  abridge  the  common  law  right 
of  the  subject  to  the  shell-fish,  he  should  have  replied  that 
matter  specially,  and  that  as  he  had  not  done  so,  the  defend- 
ant must  succeed  upon  his  plea,  so  far  as  related  to  the  taking 
of  the  fish;  but  observed  that  as  no  authority  had  been  cited 
to  support  his  claims  to  the  shells,  they  should  pause  before 
they  established  a  general  right  of  thai  kind.  1  do  not  see 
how  it  can  be  argued  that  this  is  not  a  clear  recognition  of 
the  common  law  right  of  the  defendant  to  dig  for  and  carry 
away  shell-fish  upon  and  from  the  land  of  the  plaintiff  be- 
tween high  and  low  water  mark.  I  think  the  text  writers 
have  not  misinterpreted  the  decision,  and  that  the  common 
law  supports  the  plaintiff  in  the  right  which  he  has  asserted. 
The  appeal  should  tlierefore  be  dismissed  with  costs. 


NOVA  SCOTIA. 

The  Full  CoruT.  December  14tii.  1907. 

Re  ruth  W.  WHJTE. 

Guardian  and  Ward — Lunutic — Married  Wojnan  Oii  Guardian 
— Married  Womru's  Property  Act.  li.  ^'.  N.  S.  c.  11  J. 

Appeal  from  the  order  of  Ix)xgley,  J.,  appointing  a  mar- 
ried woman  to  be  guardian  of  a  person  of  unsound  mind. 
Argued  19th  November,  1907,  before  Townshend,  C.J., 
Meagher,  Russell,  and  Drysdale.  J  J. 

O'Connor,  for  appellant. 
Kenny,  for  respondent. 

Dbysdale,  J.: — This  is  an  appeal  from  the  order  of  Mr. 
Justice  L6ngley  appointing  Marion  J.  White,  a  married  wo- 
man, guardian  of  the  person  and  estate  of  Ruth  W.  White, 
c  person  of  unsound  mind. 

It  appears  that  the  husband  of  Marion  J.  White  was  form- 
erly appointed  such  guardian,  but  latterly  the  said  husband 
became  insane  and  has  been  by  the  order  granted  by  Mr. 
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Justice  Longley  removed  from  office,  and  his  wife,  the  said 
Marion  J.  White,  appointed  in  his  place. 

It  appears  the  said  Marion  J.  White  is  a  person  of  con- 
f^iderable  property  in  her  own  right  and  is  in  every  way  fitted 
for  the  ortice  of  guardian  in  this  case;  but  the  appointment 
on  this  appeal  is  challenged  on  the  sole  ground  that  a  married 
woman  is  not  legally  competent,  and  that  solely  because  of 
her  standing  as  a  married  woman  the  order  appointing  her 
should  be  set  aside. 

I  have  examined  with  some  care  all  the  authorities  cited 
on  the  argument,  as  well  as  those  since  submitted,  and  I  have 
come  to  the  conclusion  that  the  appeal  must  fail.     We  find 
it  laid  down  in  tlie  early  texts  that  a  femme  covert  may  be 
a  trustee,  but  it  is  not  advisable  to  select  her.     Schouler 
(Dom.     liel.     par.     323),    after    a    brief    review    of    the 
authorities,     concludes     that     while     such     guardianship 
would     not     be     deemed     absolutely     void,     and     is     in 
fact  sometimes  sanctioned  without  investigation,  yet  public 
policy  is  against  it.     Before  the  Married  Woman^s  Property 
Act  it  seems  to  have  been  the  settled  practice  in  the  case  of  * 
femme  sole  trustee  or  guardian  marrying,  to  refer  to  a  inastefj 
not  for  the  purpose  of  removing  her  from  the  position,  but  tO 
ascertain  what  ought  to  be  done  under  the  altered  circ\K.T£i-^ 
stances,  and  if  it  were  the  most  beneficial  thing  to  contVrvxv^ 
her  this  could  be  done.     Tliere  is  but  one  case  that  ma^y    \^ 
aaid  to  be  an  authority  against  the  position  above  mentloxv^^, 
and  that  is  in  Re  Kaye,  1  Ch.  App.  389.     It  was  urged  oxx  ~tiie 
argument  that  Knight  Bruce,  L.J.,  in  tbat  case  h^ld  tViCL-t.   t:\ie 
appointment  of  a  married  woman  as  guardian  could    x3Lot-     in 
any  ease  be  supported.     When  that  case  is  examined  X     "tVxlxik 
it  will  not  be  found  to  be  an  authority  for  such  a  posil^ion. 
The  judgment  of  the  Court  was  by  Ivnight  Bruce.  L-^TT,     and 
Turner,  L.J.,  and  the  latter  puts  his  judgment  solely      ori    the 
ground  that  it  would  be  better  for  the  children  that  ^i-^^xother 
selection  sliould  be  made,  and  Knight  Bruce,  L.J.,  say 3    t:hat 
if  the  matter  were  originally  before. that  Court,  the  aj^T^oi^t- 
ment  of  persons  other  than  the  married  woman  name3^     ^^"^    fte 
order  would  be  the  proper  appointment,  and  it  'was*       ^^^^iht 
dealing  with  the  difficulty  of  interfering  with  the  di^^^^^ion 
of  the  Judge  below  he  made  the  remark  relied  upon  by    appeJ. 
lant.     Whilst  dealing  with  this  difficulty  of  interferi-ng    ^^th 
the  discretion  of  the  Judge  who  had  made  the  appointm  ^'^^^  ^^ 
remarks,  "this  difficulty  is  not  insurmountable,  for    't'Ho  ap- 
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pointment  of  a  married  lady  to  be  sole  guardian  raises  a  diffi- 
culty in  the  way  of  supporting  the  order  under  appeal,  which, 
in  my  judgment,  cannot  be  surmounted."  It  seems  to  me,  in 
the  light  of  a  clear  line  of  authorities  up  to  that  time,  that  a 
married  woman  could  be  appointed,  all  other  circumstances 
being  proper,  and  it  being  in  the  interests  of  the  ward  that 
such  an  appointment  should  be  made.  This  remark  of 
Knight  Bruce,  L.J.,  can  only  be  interpreted  as  referring  to 
the  difficulties  ordinarily  in  the  way  of  supporting  such  an 
appointment,  and  not  as  intending  to  lay  down  a  new  rule  of 
absolute  disability.  It  had,  prior  to  this,  jiiways  been  said 
that  her  disabilities  were  founded  on  her  own  interests  or  her 
husband's  or  both,  but  where  these  were  not  concerned  she 
possessed  as  much  legal  capacity  as  if  she  were  perfectly  sui 
juris. 

Since  the  Married  Woman's  Property  Act,  c.  112,  R.  S., 
I  am  inclined  to  think  that  many  of  the  objections  formerly 
urged  against  the  appointment  of  a  married  woman  as  a 
trustee  have  been  swept  away.  A  married  woman  may  now 
expressly  accept  a  trust  by  virtue  of  her  power  to  contract  as 
a  femme  sole. 

Lush  on  Husband  and  Wife,  in  dealing  with  a  married 
woman's  position  since  the  English  Act  of  1882,  says:  "Con- 
sidering the  change  which  the  Act  of  1882  effected  in  the 
position  of  married  women,  and  the  power  to  act  in  a  trust 
independently  of  their  husbands  which  it  has  given  them,  it 
may  be  doubted  whether  the  appointment  of  a  married  woman 
as  trustee  would  any  longer  be  open  to  the  same  objection  as 
heietofore."     (2nd  ed.,  p.  160.) 

As  I  have  concluded  that  the  appointment  of  a  married 
woman  could,  under  proper  circumstances,  always  be  made 
(though  as  a  rule  not  advisable)  and  as  this  appeal  rests 
solely  on  the  ground  that  under  no  circumstances  can  such  an 
appointment  be  made,  the  appeal  must,  in  my  opinion,  be 
dismissed  with  costs. 

The  other  members  of  the  Court  concurred. 
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NOVA  SCOTIA. 

The  Full  Court.  December  14th,  1907. 

McQueen  V.  McQUBEN. 

La n d — Trespfiss — Tenan is  in  Com  m on — Deed — Construction, 

•  Appeal  from  the  judgment  of  Ix)ngley.  J.,  in  favour  of 
plaintiff  in  an  action  of  trespass.  Argued  December  3rd, 
1907,  before  Townshend,  C.J.,  Meagher,  Russell  and 
Drysdale,  JJ. 

J.  J.  Ritchie,  K.C.,  for  appellant. 
Livingstone,  for  respondent. 

The  judgment  of  the  Court  was  read  by 

TowNSiiEXD,  C.J. : — The  defendant  has,  no  doubt,  givon 
some  very  strong  evidence  of  possessing  rights  to  the  land  in 
dispute  on  the  north  side  of  the  road,  although  somewhat 
uncertain  and  indefinite  as  to  the  extent  of  that 
possession,  or  more  accurately  speaking,  there  is  much 
conflict  as  to  the  extent.  If  the  result  depended  on  this 
alone  a  much  more  careful  discussion  of  the  evidence 
would  Ixi  necessary.  It  is,  however,  sufficient  to  say  that 
he  was  and  had  for  some  years  been  in  possession,  and 
had  at  least  established  some  claim  to  the  land  on  which  the 
trespass  was  committed.  On  consideration,  however,  of  all 
the  facts  and  documents  in  evidence,  I  think  defendant  for 
cei-tain  considerations  surrendered  or  agreed  to  surrender  such 
rights  as  he  had  acquired  to  the  plaintiff  and  others  through 
whom  lie  claims.  The  ancestors  of  the  plaintiff  and  defend- 
ant had  received  a  joint  grant  from  the  Crown  of  the  land 
on  the  north  and  south  sides  of  the  road,  and  used  and  occu-. 
pied  different  parts  of  the  grant  as  tenants  in  common.  De- 
fendant's husband,  Neil  McQueen,  being  in  debt,  and  to  save 
hi.^  pro])erty  from  his  creditors,  gave  to  his  brother,  Archi- 
bald, father  of  the  plaintiff,  a  deed  of  his  right  and  title  in 
the  whole  grant,  but  remained  in  possession,  use  and  enjoy- 
ment as  before.  T^ator  Xeil  demanded  from  Archibald  and 
his  heirs  a  reconveyance.  Evidently  there  was  a  controversy 
between  them  in  reference  to  this  land  which  was  settled  by 
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the  heirs  of  Archibald  convevins:  to  Xeil  all  the  land  on  the 
south  side  of  the  road,  while  thev  claimed  or  were  to  retain 
all  the  land  on  the  north  side,  the  subject  of  this  litio^ation. 
To  carry  out  this  settlement  at  the  time  the  reconveyance 
was  made  to  Neil,  he  executed  a  relcai^e  to  the  heirs  of  Archi- 
bald which,  as  claimed,  was  intended  as  a  release  and  quit- 
claim of  all  Neil's  rights  and  interests  in  the  land  on  the 
north  side,  covering  the  lot  in  dispute. 

The  question  then  is,  whether  taking  the  wliole  transac- 
tions together,  between  these  parties,  this  release  is  effectual 
in  cutting  off  the  rights  acquired  by  Xeil  thereto.  The  re- 
lease, dated  17th  December,  1904,  executed  by  Neil  McQueen 
and  Annie  his  wife,  says  that  "  in  (consideration  of  the  con- 
veyance  to  the  said  Neil  McQueen  by  the  parti(»s  hereinafter 
mentioned  (that  is  to  say  the  heirs  at  law  of  Archibald),  and 
describe<l,  of  land  situate  at  Schoon^'r  Pond  aforesaid,  and 
hereinafter  more  fully  cU^scribcd,  do  hereby  remise,  release 
and  forever  discharge  Margaret  McQueen  and  otlicrs  (the 
heirs  at  law  of  Archibald)  of  and  from  all  manner  of  actions, 
causes  of  action,  debts,  accounts,  contracts,  claims  and  de- 
mands whatsoever  which  against  the  said  Margaret  McQueen 
and  others  ...  we  or  either  of  us.  our  or  either  of  our 
heire,  etc.,  Iiereafter  can,  shall  or  mav  have  for  or  bv  reason 
of  any  cause,  matter  or  thing  whatsoever  from  the  l)eginning 
of  the  world  to  the  day  of  the  date  of  these  presents."  Then 
follows  a  description  of  the  land  on  the  south  side  of  the 
road  conveyed  to  Neil,  which  was  the  consideration  of  this 

« 

release. 

No  donht  this  paper  was  clumsily  drawn,  and  fails  to  ex- 
press in  dear  and  definite  terms  the  nature  of  the  transaction 
which  took  place  hetween  the  parties.  Tt  is  only  necessaiy, 
however,  to  examine  with  care  the  situation  of  all  the  parties 
in  regard  to  this  grant  of  land,  and  the  then  disputes  and 
differences  between  them,  to  see  what  was  intended,  that  is  Ut 
say,  in  consideration  of  the  heirs  of  Archibald  conveying  the 
land  on  the  south  side  of  the  road  to  Neil,  ho  wa«5  to  release 
and  abandon  all  claims  and  rights  claimed  on  the  north  side 
of  the  road.  Altrough  we  can  easily  see  that  this  was  the 
•  settlement  intended  between  the  parties,  yet  unless  that  fact 
can  be  ascertained  from  evidence  properly  received,  effect  can- 
not be  given  to  it.  Now  the  only  controversy  or  action  or 
cause  of  action,  so  far  as  it  appears  between  them,  was  re- 
specting the  price  of  land  tlicn  occupied  by  Neil.     Neil,  it  is 
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to  be  remembered,  had  no  title  other  than  his  possessory 
rights  and  the  legal  title.  That  is  to  say  the  documentary 
title  was  certainly  in  the  heirs  of  Archibald.  In  releasing 
them  from  all  claims  or  demands  they  now  have  or  ever  had 
in  consideration  of  a  conveyance  of  the  land  on  the  south  side 
of  the  road,  there  is  no  other  subject  to  which  these  words 
could  possibly  have  any  application  excep't  to  Neil's  claims  to 
the  lot  in  question.  In  fact  no  other  reason  has  been  or  can 
be  suggested  for  the  existence  of  the  release,  and  especially  in 
its  particular  reference  to  the  land  conveyed  to  Neil  as  the 
consideration  for  it.  This  release,  in  my  view,  can  and  ought 
to  be  so  construed  as  to  cover  this  claim  of  Neil^s  to  the  por- 
tion of  the  land  on  which  the  allied  trespass  was  committed. 
It  would  cover  the  possible  right  which  Neil  had  to  have  a 
reconveyance  of  one-half  of  all  the  grant,  and  for  a  partition 
between  them.  He  had  been  seeking  a  reconveyance,  and  the 
land  on  the  south  side  was  conveyed  in  consideration  of  his 
releasing  all  other  claims  he  had,  or  might  have  had  over  the 
whole  undivided  property.  I  think  this  to  be  the  legitimate 
inforence  to  be  drawn  from  the  documentary  evidence,  and 
tlic  correet  intor|)rc'tation  in  the  light  of  the  surrounding  cir- 
cumstances. Much  evidence  received  on  the  trial  was  clearly 
inadmissible,  and  eij^cluding  all  this  from  consideration,  I  ar- 
rive at  the  conclusion  above  stated,  and  am  of  opinion  that 
this  appeal  should  be  dismissed  with  cost^. 


PRINCE  EDWARD  ISLAND. 

Supreme  Coukt  (Chambeks)  November  5th,  1907. 

HERBKRT  H.  SHAW  v.  EDWIN  0.  BROWN  (No.  1.) 

Prarficc — Insperlion  of  Document  Referred  to  in  Plea. 

W.  E.  Bentley,  for  plaintiff. 

A.  A.  McLean,  K.C.,  for  defendant. 

FiTZGEHALD,  J.  I — ^Thc  defendant  pleaded  one  plea,  an 
equitable  one,  in  which  he  set  out  the  substance  of  an  agree- 
ment in  writing  executed  by  both  parties,  but  delivered  to  the 
defendant. 
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The  plaintiff  (swearing  that  he  had  no  duplicate  or  copy) 
ssks  inspection  of  this  document,  before  pleading  in  reply. 
Counsel  for  defendant  oppose  the  rule  on  the  ground  that  this 
ife  a  matter  relating  exclusively  to  defendant's  case. 

This  rule  must  be  made  absolute. 

Though  the  agreement  is  not  a  deed  of  which  profert  and 
oyer  might  be  made  previous  to  the  Common  Law  Procedure 
Act,  I  am  of  opinion  that  the  same  rule  applies  in  granting 
inspection  where  the  instrument,  though  not  a  deed,  is  >et  out 
in  the  opponent's  pleading. 

Willes.  J.,  in  The  Penarth  Harbour  Co.  v.  Cardiff  Water 
Works  Co.,  7  C.  H.  X.  S.  828,  says:  ''  The  ooth  section  which 
abolishes  profert  and  oyer  is  not  the  material  one,  but  the 
o6th,  which  provides  that  *  a  party  pleading  in  answer  to  any 
pleading  in  which  any  document  is  mentioned  or  referred  to 
shall  bo  at  liberty  to  set  out  the  whole  of  such  part  thereof 
as  may  be  material.'  That  appears  to  me  to  give  j)recisely  the 
same  right  as  the  party  before  had  at  common  law.  It  gives 
him  the  right  to  set  out  any  document  mentioned  or  referred 
to  in  his  opponent's  pleading,  whether  under  seal  or  not,  and 
by  necessary  implication  it  gives  him  the  right  to  apply  to 
the  Court  for  inspection  and  a  copy  in  order  to  enable  him  to 
do  so." 

In  Price  v.  Harrison,  29  L.  J.  C.  P.  335,  the  full  Court 

followed  this  ruling. 

« 

Another  ground  on  which  this  inspection  must  be  allowed 
is  that  it  appears  by  the  pleading  of  the  defendant,  and  by 
the  plaintiff's  affidavit  that  this  agreement,  though  executed 
by  both  parties,  was  delivered  to  the  defendant  alone,  and 
that  the  plaintiff  has  no  duplicate  or  copy  thereof  (Price  v. 
Harrison,  29  I..  J.  C.  P.  335.) 

On  these  grounds  the  plaintiff  is  entitled  to  liavc*  the  rule 
lor  inspection  made  absolute,  though  the  document  may  be  no 
part  of  the  plaintiff's  case;  his  right  to  apply  now  before  re- 
plying to  defendant's  plea,  wherein  this  document  is  set  forth, 
resting  on  his  need  of  inspection  for  the  purpose  of  such 
reply. 

Rule  made  absolute  with  costs. 
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PRINCE  EDWARD  ISLAND. 

Supreme  Coirt.  Michaelmas  Tekm,  1907. 

HERBERT  H.  SHAW  v.  EDWIN  0.  BROWN  (No.  2.) 

Pleading  —  "False,  Ambiguous  and  Framed  to  Delay" — 
Stril'ing  out — Judgment  by  Default. 

W.  E.  Bentlev,  for  plaintiff. 

A.  A.  McLean,  K.C.,  for  defendant. 

Ttie  Court  (Sullivan,  C.J.,  Hodgson  and  Fitzoeblald. 
JJ.):— 

In  this  case  an  order  for  inspection  was  granted'  by  a 
Judge  at  Chambers  a  few  days  ago.  such  inspection  being 
ordered  in  view  of  the  need  tliereof  by  plaintiff  before  reply- 
ing to  defendant's  plea.  It  now  appears  that  such  inspection 
was  denied  to  the  plaintiff's  attorney. 

The  rule  before  us  asks  that  the  plea  of  the  defendant  be 
struck  out,  and  the  plaintiff  be  allowed  to  sign  judgment  on 
the  ground  that  the  said  plea  is  embarrassing  and  framed 
for  the  purpose  of  delay,  and  that  it  is  false,  frivolous,  vexa- 
tious, tricky  and  an  abuse  of  the  procedure  of  the  Court. 
The  affidavit  on  which  the  summons  was  granted  avers  that 
this  action  is  brought  on  a  promissory  note,  now  overdue  and 
payable;  that  the  allegations  in  this  plea  are  untrue,  and  tbat 
the  note  sued  on  was  given,  subject  to  no  terms  whatever,  and 
that  plaintiff  never  signed  any  agreement  in  writing  as  set  out 
in  said  plea. 

The  onlv  answer  to  it  is  one  made  bv  ^hi}  defendant's 
counsel  wherein  he  states  tliat  he  drew  the  plea  from  informa- 
tion furnished  him  by  defendant.  It  therefore  appears  to  the 
Court  by  affidavit  that  this  plea  is  wholly  false.  The  only 
question  remaining  is,  is  it  tricky,  ambiguous  and  framed  to 
delay  a  fair  trial  of  the  cauw*? 

A  very  slight  examination  of  it  clearly  discloses  that  it  is 
so.  Under  cover  of  a  supposed  equitable  defence,  common  law 
defences  are  set  forth,  many  of  them  ordinary  traverses  of 
facts  contained  in  plaintiff's  declaration. 

There  are  some  twenty  different  grounds  of  defence  set 
out  in  this  one  plea,  and  some  of  them  so  draw^n  as  not  to  be 
intelligible. 
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The  plea  is  undoubtedly  inisleading  anrl  perplexing,  and 
BO  framed  as  to  prejudice  and  delay  the  fair  trial  of  the  ac- 
tion, and  an  abuse  of  ttie  process  of  the  Court. 

Tlie  authorities  are  clear  that  both  before  and  after  the 
passing  of  the  Common  Law  Procedure  Act  (section  52  of 
which  refers  specifically  to  this  matter),  the  Court  or  a  Judge 
may,  when  a  plea  is  sworn  to  be  false,  and  it  appears  on  its 
face  to  be  a  tricky  one,  framt»d  only  for  the  purpose  of  delay, 
order  it  to  be  struck  out  and  may  allow  the  plaintiff  to  sign 
judgment;  and  this  as  well  by  virtue  of  the  statute  as  under 
the  inherent  power  of  the  Court  over  its  own  records  and  to 
prevent  them  from  abuse.  (Xutt  v.  Kush,  19  L.  J.  Ex.  54, 
and  Remmiugton  v.  Scoles  (1897),  L.  K.  2  Ch.  1.) 

The  summons  will  be  made  absolute  with  costs  and  the 
plea  ordered  to  be  struck  out  of  the  pleadings  in  this  cause; 
and  leave  to  be  granted  to  the  plaintiff  to  sign  judgment  as 
for  want  of  a  plea. 


PBINCE  EDWARD  ISLAND. 

Supreme  Couht.  Michaelmas  Term^  1907. 

MATTHEW  STEVENSON  v.  FRANCIS  KOIiaHAN 

ET  AL.,  EXECUTORS. 

Promissory  Note  —  Plea  that  Time  for  Payment  had  been 

Ext  en  ded — Demurrer. 

J.  J.  Johnston,  for  plaintiff. 

A.  J.  B.  MolJish,  for  defendant. 

Ttfe  Court  (Sullivan,  C.»T.,  Hodgson,  and  Fitzgerald, 
JJ.)  :— 

Judgment  must  he  given  for  the  plaintiff  on  this  demurrer. 

The  declaration  contained  a  count  on  a  promissory  note 
payable  12  months  after  date,  then  overdue  and  unpaid.  To 
this  count  the  defendant  pleaded  that  "  after  the  note  became 
due  and  before  action,  the  plaintiffs,  whilst  they  were  the 
holders  thereof,  did  for  a  ^ood  and  sufficient  consideration 
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in  that  behalf,  agree  with  the  defendant  to  give  him,  and 
then  accordingly  gave  hi  in,  time  for  the  payment  of  tlie  said 
note." 

To  this  plea  plaintiff  demurred. 

This  plea  appears  to  the  Court  to  be  bad  on  two  grounds, 
first,  that  it  does  not  shew  that  the  time  alleged  to  be  given 
has  not  expired,  and  second,  that  the  plea  discloses  no  defence 
to  the  action. 

It  is  well  settled  law  that  a  covenant  not  to  sue  for  a 
limited  time,  even  for  a  good  consideration,  is  no  defence;  it 
is  a  matter  of  cross-action  only:  Ford  v.  Beach,  11  Q.  B.  852; 
Webb  V.  Spicer,  13  Q.  B.  894. 

This  plea  sets  up  an  agreement  subsequent  to  the  making 
of  the  note. 

It  can  be  on  no  better  footing  than  a  covenant  not  to  sue ; 
and  is  therefore,  even  if  made  for  consideration,  no  valid 
defence  to  the  note  sued  on. 

Judgment  must  be  for  the  plaintiff,  with  costs. 


PRINCE  EDWABD  ISLAND. 

Supreme  Couht.  Hilary  Term,  1908. 

JAMES  J.  JOIINSTOX  v.  HENBY  WOOD. 

Promissory  Note — Accommodation — Withdrawal  of  Election 
Petition — Agreement  to  Waive  Costs — Illegality. 

J.  E.  Wyatt  and  N.  McQuarrie,  K.C.,  for  plaintiff. 

J.  A.  Matheson,  K.C.,  and  W.  S.  Stewart,  K.C.,  for  de- 
fendant. 

Fitzgerald,  J.: — This  suit  was  tried  before  me  without 
a  lury  at  the  last  sitting  of  the  Court  at  Summerside,  and 
judgment  reserved  until  this  term. 

The  plaintiff  sues  on  a  promissory  note  for  $100.67. 
1  liis  note  is  a  renewal  in  full  with  the  discount  added  of  a 
note  for  $100,  dated  the  Gth  day  of  March,  1906,  made  by  the 
defendant  in  favour  of  and  indorsed  by  the  plaintiff,  payable 
3  months  after  date,  and  discounted  bv  the  defendant  in  the 
Bank  of  Now  Brunswick. 
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The  short  question  at  issue  is :  For  whose  accommodation 
was  this  note  given? 

The  plaintiff  contends  that  it  was  solely  and  entirely  for 
the  defendant's  accommodation;  the  defendant  that  it  was 
just  the  reverse,  and  that  it  was  given  by  plaintiff  under  the 
following  circumstances: — 

In  1905  the  defendant,  being  a  defeated  candidate  in  the 
provincial  election  held  the  previous  autumn,  filed  a  petition 
against  the  sitting  member,  Mr.  Haszard,  claiming  the  seat, 
letaining  the  plaintiff  as  his  attorney  to  conduct  such  petition. 

That  of  the  $800  required  under  the  statute  1  Edw.  Vll. 
c.  5,  to  be  deposited  in  Court,  as  security  for  the  costs  of  sucli 
petition,  the  defendant  paid  $200.  That  at  the  same  time 
another  election  petition,  McCourt  v.  Cummiskey,  was  filed 
in  relation  to  another  provincial  constituency,  Fort  Augustus. 
That  in  defendants'  petition  an  incriminatory  case  was  filed, 
and  particulars  delivered ;  and  the  case  set  down  for  hearing. 
That  an  agreement  was  then  entered  into  by  him  with  the 
plaintiff  and  Mr.  Matheson,  who  was  acting  as  counsel  with 
plaintiff,  that  he  (defendant)  should  drop  his  petition  in 
consideration  of  his  being  discharged  and  released  from  all 
costs  due  by  liini  to  plaintiff  as  his  attorney,  and  of  his  be- 
ing returned  in  full  the  $200  advanced  by  him  as  part  of 
such  security.  That  in  pursuance  of  such  agreement  the 
plaintiff  had  paid  him  in  cash  $100  of  this  $200,  and  that 
the  note  of  the  6th  March  was  given  for  the  other  hundred  in 
lieu  of  the  cash,  for  the  accommodation  of  the  plaintiff,  who 
was  to  meet  it  when  it  fell  due. 

The  evidence,  a  part  of  which  1  will  refer  to  more  par- 
ticularly, was  most  contradictory,  and  irreconcilable;  the 
plaintiff  Jjositively  denying  that  any  such  agreement  for  dis- 
charge of  his  costs,  or  repayment  of  the  $200,  had  been  made 
bv  him  with  defendant. 

So  that  no  mistake  may  be  made  as  to  the  terms  of  this 
agreement  (supposing  it  to  have  been  made),  I  quote  from  the 
evidence  of  the  defendant  given  on  his  direct  re-examination : 

"  Q.  Now  I  want  to  come  to  the  question  of  costs.  You 
said  you  were  in  Matheson's  office.  Now  I  want  you  to  state, 
when  Mr.  Johnston  was  in  Matheson^s  office,  and  you  were  in, 
when  the  question  came  up  about  abandoning  your  suit 
against  Haszard,  what  \vas  said  by  him  as  to  costs,  that  yon 
should  pay  out  no  costs  ? 

"A.  Bv  Mr.  Mathoson  and  Johnston  both. 
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Q.  What  did  they  say? 

A.  They  talked  the  matter.  T  was  not  willing  to  drop  my 
petition,  was  always  sorr}-  after  1  did,  but  they  pressed  me  to 
drop  it,  and  tliey  would  guarantee  my  money  back — ^both  of 
them  would  guarantee  every  oent  I  would  pay  in,  get  clear  of 
the  costs,  would  not  have  a  dollar  to  pay  under  any  considera- 
tion whatever.'* 

The  question  first  arises,  is  **uch  a  defence  available  here? 
Is  an  agreement^  that,  in  consideration  of  the  discharge  and 
release  of  costs  admittedly  due  and  payable,  and  the  return 
of  his  deposit,  he  the  defendant  would  abandon,  drop,  or 
withdraw  (whichever  you  may  be  pleased  to  call  it)  an  elec- 
tion petition  ready  for  trial,  an  agreement  which  this  Court 
will  enforce,  or  permit  the  defendant  to  rely  on,  as  a  set-off 
or  satisfaction  of  a  legal  demand  against  him? 

A  long  lino  of  authorities  has  settled  the  law  tliat  any 
contract  whicii  is  in  its  nature  immoral,  or  an  interference 
v/ith  the  course  of  public  justice,  is  illegal  and  void.  I  refer 
to  two  or  three  or  tliose  most  applicable  here. 

Thus,  an  agreiMuent,  made  Ix^fore  the  passing  of  tlie  Con- 
troverted Elections  Act,  18G8,  to  pay  £500  to  withdraw  an 
('lection  petition  praying  to  set  aside  an  election  charging 
l)ribery,  was,  in  Coppoek  v.  Bower,  4  M.  &  W.  361,  declarnl 
unlawful  at  common  law,  by  the  Court  of  Exchequer,  as  a 
taking  of  money  to  abandon  a  proceeding  instituted,  not  for 
the  benefit  of  individuals,  but  of  the  public,  and  so  depriving 
the  public  of  the  benefit  which  would  result  in  the  investiga- 
tion. 

In  Hall  v.  Ih'son,  17  Q.  B.  785,  an  agrwment  whereby  a 
debtor  was  to  be  i)aid  a  sum  of  inonev  in  consideration  of  his 
withdrawing  his  opposition  to  an  insolvent's  discharge  was, 
b\  the  Court  of  (Queen's  Bench,  declared  immoral  and  illegal 
as  contrary  to  the  policy  of  the  Insolvent  Act" 

In  Egerton  v.  Brownlow.  4  H.  L.  Cases  at  p.  163.  Lord 
Lyndhurst  tiins  expressed  himself:  "A  proviso  or  condition 
which  has  a  tendency  to  fetter  the  free  agency  of  the  party  in 
the  performance  of  th'^  important  duties  incident  to  his  posi- 
tion as  a  member  of  the  peiTage,  must  be  at  variance  with  the 
j)ublic  good  and  general  welfare.  It  is  admittM  that  any 
contract  or  engagement  having  a  tendency,  however  slight,  to 
affect  the  administration  of  justice  is  illegal  and  void." 

An  agreement  by  a  shareholder  of  a  company  being  wound 
up  that  in  consideration  of  a  ]x'cuniary  equivalent  he  would 
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endeavour  to  postpone  the  making  of  a  call  was,  by  the  Court 
of  Common  Pleas  in  Elliott  v.  Richardson,  L.  R.  5  C.  P.  744, 
declared  to  be  not  enforcible  at  law,  and  void  not  onlv  as 
being  against  public  policy,  but  as  being  against  the  clear 
intention  of  the  legislature  under  the  Winding-up  Act;  and 
in  Ix)und  v.  Grimwade,  L.  R.  39  Ch.  D.  605,  Stirling,  J.,  set 
aside  a  mortgage  security  executed  fo  avoid  plaintiff's  name 
being  connected  with  fraudulent  dealings  of  others,  as  being 
within  the  principle  that  all  agreements  tending  to  affect  the 
course  of  legal  proceedings  are  illegal  even  though  these  pro- 
ceedings may  not  be  strictly  criminal  in  their  nature. 

These  decisions  are  a  clear  indication  of  the  principle  of 
law  governing  the  case  before  me. 

Our  Provincial  Controverted  Elections  Act,  53  V.  c.  3,  by 
8.  48  enacts:  "An  election  petition  under  this  Act  shall  not 
be  withdrawn  without  the  leave  of  the  Court  or  Judge,  upon 
special  application  to  be  made  in  the  prescrii)ed  manner, 
time  and  place;"  and  s.  55  requires  from  the  Judge  a  report 
whether,  in  his  opinion,  such  withdrawal  was  the  result  of  a 
corrupt  arrangement  or  not. 

These  well  known  sections,  and  others  following,  are  for 
the  express  purpose  of  preventing  any  withdrawal  and  abate- 
ment of  a  petition  except  by  leave  of  the  Coui-t;  and  the 
policy  of  the  law  is  made  clear  in  the  ensuing  sections  where- 
by notice  is  required  to  be  given  of  such  withdrawal  in  the 
electoral  district;  and  the*  Court  is  empowered  to  appoint  a 
substitute  petitioner  and  so  to  deal  with  the  security  deposited 
as  to  ensure  the  due  prosecution  of  the  petition. 

And  this  report  so  required  of  the  Judge  is  no  matter  of 
form  as  decided  in  Johnson  v.  Rankin,  L.  R.  5  C.  P.  D.  553. 
Lord  Coleridge  in  that  case  says:  "Inasmuch  as  Parliament 
has  entrusted  to  this  Court  an  important  jurisdiction  they 
must  be  satisfied  of  the  facts  and  must  exhaust  all  the  means 
at  their  disposal  in  order  to  be  tolerably  sure  that  tlu^y  are 
reporting  the  truth." 

If  **  dropping  "  the  petition  comes  within  the  meaning  of 
this  section  48  respecting  the  withdrawal  and  abatement  of 
election  petitions,  this  agreement  is  a  direct  violation  of  the 
provision  requiring  the  leave  of  the  Court  before  anf  such 
withdrawal  or  abatement,  and  is  unquestional)ly  illegal  and 
void  as  an  interference  with  the  course  of  public  justice  in 
a  proceeding  instituted,  not  for  the  benefit  of  individuals, 
but  of  the  public. 
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If,  on  the  other  hand,  you  view  it  as  an  agreement  in  con- 
sideration of  a  money  equivalent  to  abandon,  drop  or  ceajse  to 
proseeute  an  election  petition,  it  is  in  my  opinion  equally 
illegal  and  void.  Lord  Abinger,  in  Coppoek  v.  Bower,  says: 
'*  The  only  interest  in  this  proceeding  which  the  law  recog- 
nizes is  that  of  the  public.  I  agree  that  if  the  person  who 
prefers  the  petition  finds  in  the  progress  of  the  inquir}'  that 
he  has  no  chance  of  success,  he  is  at  liberty  to  abandon  it  at 
Jiny  time.  But  1  do  not  agree  that  he  may  take  money  for 
so  doing  as  a  means  and  with  the  elfect  of  depriving  the 
public  of  the  benefit  which  would  result  from  the  investiga- 
tion. Jt  seems  to  me  as  unlawful  to  do  so  as  it  would  be  to 
take  money  to  stop  a  prosecution  for  a  crime.  In  either  case 
the  prosecutor  might  say  that  he  is  not  bound  at  his  own  ex- 
pense to  continue  an  inquiiy  in  which  the  public  alone  are  in- 
terested ;  but  such  a  reason  does  not  amount  to  an  excuse  when 
he  receives  money  for  discontinuing  the  proceedings." 

These  words  are  peculiarly  applicable  here,  as  are  also 
those  of  Ijord  Campbell,  in  Hall  v.  Dyson,  17  Q.  B.  785: 
"  In  the  present  case  the  creditor  is  as  it  were  bought  off,  and 
he  is  under  a  moral  obligation  to  continue  his  opposition  in- 
aiamuch  as  by  giving  notice  of  it  he  had  led  the  other  credi- 
tors to  believe  that  he  really  intended  to  oppof^e.  The  con- 
sequence of  his  withdrawing  is  that  justice  is  di-^appointed 
because  the  adjudication  is  made  without  the  proper  investi- 
gation having  taken  place." 

To  those  familiar  with  the  Controverted  Elections  Act  and 

« 

the  requirements  in  it  for  the  publication  of  the  presentation 
of  a  petition,  the  force  of  these  words  will  be  apparent,  as 
also  that  this  agreement  is  in  direct  violation  of  its  intent 
and  policy,  if  not  within  the  express  provisions  of  sec.  4S. 

In  concluding  this  branch  of  the  case,  I  quote  the  word> 
of  Lord  Coleridge  in  the  last  mentioned  case :  '*  No  doubt 
the  duty  of  opposition  on  the  part,  of  a  creditor  is  a  duty  of 
imperfect  obligation,  but  here  the  party  seeks  to  make  the 
non-fulfilment  of  that  obligation  the  ground  of  the  contract 
upon  which  he  sues.  This  is  a  contract  which  the  Court  can- 
not recognize/'  The  counsel  for  the  defence  suggested  that 
the  principles  enunciated  in  these  decisions  are  not  appp^^^' 
able  here  because  as  a  fact  this  petition  was  dismissed  for 
want  of  prosecution,  and  the  deposit  returned  by  order  oi 
the  Election  Court. 
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Does  this  mean  that  a  corrupt  bargain  or  agreement  in 
wilful  breach  or  contempt  of  the  public  law  is  altered  in  its 
complexion  because^  by  reason  of  it^  the  parties  are  enabled 
to  come  to  the  election  Court  and  have  a  petition  dismissed 
on  the  statement  of  counsel  that  the  petitioner  is  unable  to 
produce  witnesses  to  substantiate  the  charges  in  his  petition? 
That  would  hardly  be  contended.  If  not,  it  does  not  appear 
to  me  that  I  have  anything  to  do  with  the  action  of  the  Elec- 
tion Court.  The  only  question  before  me  is  the  legality  or 
illegality  of  this  agreement,  and  not  what  was  done  by  reason 
of  it  in  another  Court,  tliough  the  fact  of  its  having  been  so 
used  might  serve  for  a  passing  comment. 

I  have  purposely  not  considered  the  evidence  disclosing 
why  this  petition  was  withdrawn,  for  it  appears  to  me  it  mat- 
ters not  whether  it  was  withdrawn  or  dropped  because  the 
incriminatory  charges  disclosed  a  knowledge  on  the  part  of 
the  respondent  to  the  petition,  Mr.  Qaszard,  of  a  certain  fact 
concerning  which  the  petitioner's  attorney  swears  as  follows: 
*•  There  was  a  certain  item  we  noticed  in  the  particulars,  and 
we  thought  it  just  as  well  not  to  go  on  with  the  petition. 
There  was  no  more  talk  about  it,  because  it  was  too  apparent 
on  the  face  of  it  to  my  mind,''  or,  because  of  the  difficulty  of 
financing  this  petition  and  the  othei*  one  in  McCourt  v.  Cum- 
miskey,  and  the  greater  possibility  of  means  in  the  latter  than 
in  the  former;  for  whether  either  or  both  of  tliese  reasons 
was,  or  were,  the  cause  of  the  dropping  agreed  on,  it  is  un- 
necessarv  for  me  to  decide.  If  this  abandonment  comes,  as 
I  think  it  does,  witliin  the  provisions  of  sec.  48,  an  agree- 
ment to  do  so  without  the  leave  of  the  Court  is  necessarily 
bad;  and  if  outside  its  provisions,  an  agreement  for  either 
of  these  reasons,  in  consideration  of  a  money  equivalent  to 
drop  or  abandon  this  petition,  is  immoral  and  contrary  to 
public  policy,  and  at  variance  with  the  Controverted  Elec- 
tions Act,  and  the  public  good,  and  eonsc(iiiently  illegal  and 
void. 

This  in  one  sense  decides  this  suit,  for  while  not  deter- 
mining whether  or  not  this  agreement  was  made  in  point  of 
fact,  I  have  no  hesitation  in  deciding  that  if  made,  it  is  void 
in  point  of  law  and  cannot  be  relied  on  In*  the  defendant  in 
his  defence  to  this  action. 

But  inasmuch  as  there  was  $200  of  defendant's  money  in 
plaintiff's  hands — his  portion  of  the  deposit^ — I  deem  it  neces- 
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feary  to  find  one  way  or  the  other  on  the  facts  given  in  evi- 
dence as  to  the  making  and  giving  of  this  note  and  its  re- 
newal. 

Plaintiff  testified  that  the  amount  deposited  as  security — 
including  the  $200  paid  in  by  defendant — ^was  taken  out  of 
Court  on  the  11th  day  of  October,  1905.  That  in  the  month 
of  November  following  he  paid  defendant  $100  of  this,  and 
retained  the  other  $100  for  his  costs,  s'aying  to  him,  "  Now 
Henry,  I  have  $200  of  yours,  and  I  am  going  to  retain  $100 
of  this  for  my  costs,  and  I  will  give  you  $100,  and  if  you 
do  as  you  say  you  can,  get  the  party  leaders  to  get  my  costs, 
that  will  be  satisfactory,  but  in  the  meantime  I  will  retain 
$100  for  my  costs.  ...  He  assented  to  that."  This  was 
corroborated  by  the  clerk  in  plaintiff*s  office,  Charles  E.  Mc- 
Kinnon,  who  was  present  at  the  time. 

Plaintiff  further  testifies  that  on  the  6th  day  of  March 
following  (1906),  "defendant  came  to  my  office  and  stated 
that  he  was  hard  up,  he  wanted  to  get  $100,  that  he  had  been 
down  to  the  bank,  to  the  manager  of  the  Bank  of  New  Bnms- 
wick,  and  had  mentioned  to  him  that  he  thought  he  would 
get  me  to  endorse  a  note  for  him.  I  think  he  stated  to  me 
that  he  wanted  to  buy  some  cattle."  ..."  He  asked  me 
if  I  would  endorse  a  note  for  him  in  the  bank.  I  consented 
to  do  so."  The  note  drawn  by  defendant  in  favour  of  the 
plaintiff  for  $100  payable  in  three  months  was  then  made, 
the  defendant  discounting  it  at  the  bank,  and  receiving  $98 — 
two  dollars  being  the  discount  deducted.  This  transaction 
the  plaintiff  swears  "was  an  entire  and  distinct  transaction 
from  these  election  matters  absolutely." 

This  note  not  being  paid  at  maturity  was  charged  by  the 
bank  to  the  plaintiff  in  his  private  account.  Plaintiff  then 
wrote  defendant  a  letter  to  come  in  and  fix  up  the  matter, 
rather  a  moderate  letter  he  says,  and  afterwards  on  the  8th 
of  August,  1906,  he  wrote  him,  a  stiffer  one  as  follows : 

"  Mr.  Henry  Wood, 

I  must  request  immediate  payment  of  your  note  in  my 
favour  for  $100,  which  is  now  overdue.  The  note  is  at  the 
Bank  of  New  Brunswick  and  must  be  paid  at  once. 

J.  J.  Johnston." 

Two  days  afterwards,  viz.,  on  the  10th  day  of  August^  the 
defendant  gave  the  renewal  note  now  sued  op — ^payable  in 
one  month — ^the  67  cents  being  the  discount  for  that  period. 
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This  note,  as  sworn  to  by  plaintiff  and  the  same  clerk, 
who  was  also  there  present,  was  given  by  defendant,  who 
admitting  the  receipt  of  both  of  these  letters,  asked  for  it,  in 
order  to  give  him  time  to  get  the  costs  of  his  petition  out  of 
the  party  leaders,  as  he  hoped  to  do;  and  both  plaintiff  and 
his  clerk  swore  that  no  claim  was  made  by  defendant  at  that 
time  that  plaintiff  should  pay  this  note,  on  the  contrary,  that 
defendant  promised  that  ^'he  would  fix  it  up  as  soon  as  he 
could/' 

The  defendant  on  the  other  hand,  testified  that  the  first 
note  was  given  under  the  circumstances  I  have  already  stated, 
and  that  it  was  so  given  because  he,  defendant,  understood 
that  plaintiff  had  not  the  $100  balance  ready  at  the  time; 
and  that  he  gave  the  renewal  note  becausei  plaintiff  asked  him 
to  do  so.  But  defendant's  own  evidence  satisfies  me  that  he 
had  received  both  of  the  letters  before  he  gave  the  renewal 
note. 

It  is  quite  impossible  to  reconcile  this  evidence.  But  were 
]  disposed  to  accept  that  of  both  parties  as  equally  reliable, 
there  is  in  my  view,  in  the  conduct  of  the  parties,  sufficient 
to  indicate  what  the  finding  should  be  an  irresistible  conclu- 
sion that  the  defend'ant  was  the  maker  for  value  of  this  note 
and  its  renewal. 

There  is  in  the  first  place  the  form  of  these  notes,  made 
by  intelligent  men,  accustomed  somewhat  at  least  to  the  mak- 
ing and  giving  of  promissory  notes.  It  is  a  reasonable  pre- 
sumption that  the  maker  of  an  endorsed  note  offering  it  for 
discount  imports  that  the  nature  of  the  transaction,  as  between 
himself  and  his  indorser  is,  that  he,  the  maker,  is  thus  en- 
deavouring to  raise  money  for  his  own  accommodation. 

Then,  again,  the  letters  written  by  the  plaintiff  to  the 
defendant,  and  in  response  to  which  defendant  gives  the  re- 
newal note — these  shew  within  a  short  time  after  the  trans- 
action, how  the  parties  viewed  it.  It  is  inconceivable  that  the 
defendant  should  thus  give  this  renewal  note  after  one  or 
l)oth  of  these  letters  had  been  received  by  him,  and'  really 
l^lieve  that  he  was  the  accommodating — not  the  accommo- 
dated— party. 

Again,  the  defendant's  ovideiico  as  to  the  giving  of  these 
notes  is  far  from  satisfactory.  Testifying  as  to  the  giving  of 
the  first  note,  he  answers  as  follows  on  his  direct  examination : 

•'Q.  Did  you  ever  ^ct  that  $100?     A.  Yes,  I  got  it. 

"Q.  In  what  way?     A.  Through  a  note. 
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"  Q.  How  did  you  come  to  get  it;  you  had  a  note;  tell  us 
what  took  place^  and  what  was  said  between  you  and  Mr. 
Johnston  ?  A.  I  was  buying  and  was  short  of  money,  I  wanted 
mon^.  I  told  him  I  wanted  the  money,  and'  I  went  up  and 
he  said  he  could  not  settle  with  me  for  about  three  weeks, 
and  I  said  the  best  thing  you  can  do  is  to  give  me  a  note  down 
at  the  bank,  at  three  months,  you  will  surely  be  ready  then, 
so  he  gave'  me  the  note. 

'^  Q.  Where  did  he  tell  you  to  go  to  get  it  cashed  ?  A.  The 
Bank  of  New  Brunswick. 

"  Q.  To  get  it  cashed  ?    A.  Yes. 

"  Q.  He  told-  you  that?    A.  Yes, 

"Q.  Did  you  go  there?    A.  Yes. 

*^Q.  And  got  it  cashed?    A.  Yes. 

"  Q.  What  became  of  the  note,  do  you  know  ?  A.  I  don't 
know. 

"  Q.  Did  you  ever  pay  it  ?    A.  No,  Sir. 

^'  Q.  Who  was  to  pay  that  note?  A.  When  Mr.  Johnston 
gave  me  the  note  I  took  it  and  looked  at  it  and  said  yon  have 
the  money  in  your  hands  to  pay  this,  you  will  pay  that  wheto 
if  is  ready. 

''  Q.  What  did  he  say  to  that?  A.  That  is  all  I  heard  of 
it. 

"Q.  What  did  he  say  to  that?  A.  He  said  go  and  get 
your  money. 

"  Q.  Did  he  say  anything  as  to  who  should  pay  it?  A. 
No,  he  did  not. 

**  Q.  He  said  to  get  your  money  ?     A.  Yes." 

And  again  as  to  the  renewal,  his  evidence  in  his  direct  ex- 
amination is  as  follows : 

'^  Q.  Before  that  where  did  you  see  Mr.  Johnston  ?  A.  Well, 
I  was  passing  his  door  on  the  street,  and  I  happened  to  meet 
him,  and  he  asked  me  if  I  would  come  into  the  bank  and 
renew  the  note. 

''  Q.  Did  he  tell  you  what  note  it  was?  A.  Well,  I  don't 
know  that  he  did. 

*'Q.  Did  you  go  into  the  bank?     A.  I  did. 

"  Q.  What  took  place  in  the  bank  ?  A.  Well,  we  signed 
the  note. 

"Q.  Who  drew  up  the  note?    A.  Mr.  Johnston. 

"Q.  Mr.  Johnston  drew  it  up?     A.  I  think. 

"  Q.  It  does  look  like  his  writing,  you  signed  it?  A.  Yes, 
sir. 
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"  Q.  What  was  done  with  the  note  .after  you  signed  it,  who 
took  charge  of  it?    A.  The  banker. 

*'  Q.  Who  gave  it  to  the  banker?    A.  Mr.  Johnston. 

"Q.  Was  there  anything  said  who  was  to  pay  this  note 
when  it  fell  due?    A.  I  understood  he  was  to  pay  it." 

And  on  liis  examination  in  answer : 

"  Q.  Those  are  the  facte,  that  is  what  you  did,  and  the 
money  you  got  on  it  was  $98,  and  then  when  that  note  was 
renewed  on  the  10th  of  August  after  you  got  that  letter  you 
gave  Mr.  Johnston  a  new  note,  did  you  not,  the  note  sued  on? 
A.  x  es* 

Such  evidence  in  my  judgment  does  not  squarely  deny  the 
poeitiYe  testimony  of  the  plaintiff  and  his  clerk  as  to  the  giv- 
ing of  this  note  atid  its  renewal;  and  is  not  a  rational  and 
full  account  of  the  giving  of  this  renewal  in  view  of  the  re- 
ceipt by  the  defendant  of  the  letters  demanding  immediate 
payment 

For  these  reasons,  and  believing  the  law  to  be  as  I  have 
stated  it,  and  the  facts  to  be  as  I  have  found  them,  judgment 
will  be  entered  for  the  plaintiff  for  the  amount  claimed,  viz. : 

Note $100  67 

Interest 6  25 


$106  92 


PBIHCE  EDWAED  ISLAND. 

Supreme  Court.  Hilary  Term,  1908. 

TUBNER  V.  BEATON. 

Principal  and  Agent — Sale  of  Goods — Agent  Holding  Himself 
out  as  Principal  hy  PrincipaVs  Auilwrily — Set-off 

W.  S.  Stewart,  K.C.,  for  appellant. 
N.  McQuarrie,  K.C.,  for  respondent. 

Fitzgerald,  J.: — This  was  an  appeal  from  a  decision 
of  the  County  Court  of  Prince  county,  in  which  judgment 
was  given  for  the  plaintiff  (the  respondent  on  appeal)  for 
57.30. 
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Under  the  County  Court  Act,  sec.  98,  this  appeal  is  a 
re-hearing  on  the  merits,  when  the  Court  of  Appeal  is  to 
give  such  judgment  as  may  appear  to  it  just  and  reasonable. 

The  evidence  adduced  before  me  was  very  conflicting, 
and  with  one  or  two  exceptions  all  the  alleged  facts  are  in 
dispute. 

The  appellant  (the  defendant  below)  testified  that  in 
May^  1901,  he  purchased  from  his  brother  Archie  some  pota- 
toes, paying  $3.00  on  account,  in  cash  at  the  time ;  it  being 
part  of  the  contract  and  sale  that  Archie  was  to  haul  the 
potatoes  to  the  purchaser  from  Norman.  Archie  gave  the 
same  testimony.  They  together  hauled  the  potatoes,  Archie 
two  and  the  defendiant  three  loads,  each  getting  receipts, 
in  his  own  name,  for  the  loads  hauled  by  each  severally  to 
the  respondents.  Further,  they  both  swear  that  at  the 
time  of  weighing  and  delivery  they  informed  the  respond- 
ent's clerk  that  all  the  potatoes  belonged  to  Xonnan,  and 
further  that  a  few  days  afterwards  and  before  any  dispute 
arose  betwen  the  parties,  Archie's  wife  noticed  that  the  re- 
ceipts (instead  of  being  all  in  Norman's  name)  were,  two 
of  them,  in  Archie's  name;  that  immediately  both  of  them 
went  to  respondent  and  desired  that  the  mistake  should  be 
rectified  and  that  credit  for  all  'five  loads  should  be-  given 
to  Norman.     This  respondent  refused  to  do. 

The  respondent  swore  that  at  this  season  he  was  taking 
in  potatoes  on  account  from  customers,  crediting  amount  to 
their  account  or  giving  goods  not  cash,  in  payment;  that 
the  defendant  and  his  brother  severally  came  to  him  offer- 
ing their  potatoes,  and  that  on  the  29th  May,  1901,  these 
potatoes  were  delivered  by  each  severally  to  his  clerk,  both 
arriving  at  the  same  time.  The  clerk  swore  that  he  gave 
them  individual  receipts  and  denied  being  told  by  either 
Norman  or  Archie  that  the  potatoes  were  Norman's. 

It  appeared  that  there  was  an  outstanding  account  in 
respondent's  books  against  John  Beaton,  Archie's  father, 
and   according   to   the   respondent's   book-keeper,   Archie, 

some  years  previously,  asked  to  have  this,  his  father's  ac- 
count, charged  to  him,  which  shortly  afterwards  was  done; 
the  old  man's  account  in  the  books  being  squared,  and  in 
a  new  account  charged  to  Archie. 

Beepondent  also  testified  that  in  1897,  when  Archie  was 
leaving  for  the  West,  he  said  to  him:  "Charge  up  that 
account  of  father's  to  me  and  I'll  pay  it  when  I  come  back." 
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This  was  only  the  outstanding  account  on  respondent's 
books  against  Archie,  who  has  been  back  some  eight  years. 

Archie  positively  denied  that  he  ever  told  respondent  or 
his  clerk  to  charge  his  father's  account  to  him,  and,  from 
the  time  he  knew  it  was  done,  always  refused  to  pay  it. 

The  respondent  sued  the  defendant  in  the  County  Court 
for  $10.35,  being  balance  of  his  account  as  appears  by  the 
books.  The  two  loads  of  potatoes  hauled  by  Archie  came 
to  the  same  amount,  viz.,  $10.35.  Respondent  placed  this 
to  the  credit  of  Archie^s  account,  instead  of  the  defendant's 
as  requested.  Had  it  been  placed  to  defendant's  account 
the  defendant  would  have  owed  respondent  nothing.  It  is 
impossible  for  me  to  reconcile  the  conflicting  statements 
of  the  witnesses  or  to  make  any  finding  on  tlie  facts,  feeling 
quite  satisfied  that  it  will  be  a  correct  one. 

There  is,  however,  one  undisputed  fact  in  this  matter, 
viz.,  that  there  was  a  purchase  of  this  produce  by  defendant 
from  his  brother  Archie,  before  the  sale  to  respondent  on 
the  terms  sworn  to.  This,  therefore,  I  am  bound  to  accept 
as  a  proven  fact,  on  the  uncontradicted  oaths  of  two  wit- 
nesses; there  being  no  ground  for  my  rejecting  such  evi- 
dence as  apparent  perjury,  or  concocted  fraud. 

It  is  also  admitted  that  both  brothers  came  together 
with  this  produce  when  it  was  delivered  to  respondent,  and 
that  a  few  days  afterwards  they  asked  respondent  to  rectify 
what  defendant  claimed  to  be  a  mistake  in  the  receipts,  and 

have  the  whole  amount  credited  to  defendant's  account  and  so 
balance  it. 

Bespondent's  counsel  urges  that  under  such  a  state  of 
facts  respondent  is  entitled  to  recover  this  $10.35  from  de- 
fendant as  under  the  rule  in  George  v.  Clagett,  7  Term 
Rep.  359,  he  can  set  off  the  debt  due  by  Archie  to  him  (sup- 
posing there  was  such  a  debt)  against  the  present  demand 
of  the  defendant,  the  respondent  dealing  with  Arcliie  as 
the  principal  at  the  time  and  without  knowledge  of  any 
agency.  Under  such  admitted  circumstances  does  this  rule 
apply  here  at  all  ?    I  think  not. 

From  Cook  v.  Eshelby,  12*  A.  C.  271,  I  quote  the  latest 
authoritative  definition  of  the  rule  in  George  v.  Clagett. 
Lord  Watson,  referring  to  that  case  and  subsequent  deci- 
sions, says: 

"  These  decisions  appear  to  me  to  establish  conclusively 
that  in  order  to  sustain  the  defence  pleaded  by  the  appel- 
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lants  it  is  not  enough  to  show  that  the  agent  sold  in  his  own 
name.  It  must  be  shewn  that  he  sold  the  goods  as  hi3 
own,  and  it  also  must  be  shewn  that  the  agent  was  en- 
abled to  api)ear  as  the  real  contracting  party  by  the  con- 
duct, or  by  the  authority,  express  or  implied,  of  the  prin- 
cipal/^ 

Was  Archie  an  agent  for  his  brother  within  the  meaning 
of  this  authority? 

Leaving  out  of  consideration  for  the  moment  the  con- 
tention that  Archie  delivered  these  goods  to  respondent  in 
pursuance  of  the  bargain  and  sale  thereof,  what  have  we 
here?  A  buyer  of  produce  dealing  with  two  farmers,  con- 
tracting, if  we  fully  accept  his  story  as  true,  with  each 
separately  as  individual  owners  and  vendors,  with  no  sug- 
gestion that  at  any  time  previously  they  occupied  the  rela- 
tion of  principal  and  agent,  or  that  one  was  ever  the 
factor  for  the  other. 

When  did  Archie  become  the  agent  of  Norman  ?  What 
evidence  is  there  that  he  "  was  enabled  to  appear  as  the 
real  contracting  party  by  the  conduct  or  by  the  authority 
express  or  implied  of  the  principal." 

Absolutely  none,  except  it  can  be  claimed  that  posses- 
sion of  the  potatoes  coupled  with  the  fact  that  he  delivered 
them  at  the  same  time  as  his  brother,  can  be  treated  as  such 
evidence.    What  evidence  is  that  of  an  authority  to  sell? 

His  possession  might  be  (and  was  in  fact,  if  we  believe 
his  own  testimony  and  that  of  his  supposed  principal)  that 
of  a  truckman  merely,  he  hauling  for  him.  Agency  to  auth- 
orize the  application  of  this  rule  of  set-off  must  be  shewn 
to  exist;  as  also  that  the  agent  has  his  principal's  authority 
to  sell.  Possession  solely  cannot  be  evidence  of  both  agency 
and  authority,  and  the  fact  that  one  man  is  with  another 
does  not  necessarily  make  one  the  agent  for  the  other.  On 
the  contrary  it  tends  to  show  that  he  is  not  an  agent,  but 
that  the  principal  is  there  doing  and  acting  for  himself. 

These  men  were  together  when  the  potatoes  were  sold  to 
respondent,  Archie  hauling  two  loads  of  them,  tlio  property 
of  his  brother — nothing  more. 

Does  it  follow,  therefore,  when  respondent  discovers  such 
ownership  that  Archie  should  be  held  to  be  the  owner's 
agent,  with  authority  to  sell? 
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To  my  mind  such  a  position  is  wholly  untenable.  There 
is  110  evidence  upon  which  a  Court  could  find  agency  and 
duthority  proven. 

A^ain,  in  this  case  am  I  not  bound  to  accept  as  proven 
the  whole  contract  for  sale  between  defendant  and  Archie, 
viz.,  that  Archie  should  haul  and  deliver  for  defendant  the 
potatoes  so  sold  to  him?  1  think  I  am,  unless  as  I  before 
baid,  I  reject  it  all  on  the  ground  of  manifest  fraud,  and 
tliat  I  have  no  warrant  for  doing. 

In  this  view  of  the  law  and  the  facts  there  was  no 
agency,  and  no  set-off,  and  the  respondent  should  as  soon 
as  he  was  asked  have  credited  the  price  of  these  two  loads 
to  the  true  owner  thereof,  viz.,  the  defendant. 

This  settles  the  whole  case,  and  I  am  not  called  on  to 
consider  the  question  of  Archie's  liability  on  his  father's 
account,  for  if  the  credit  should  have  been  given  to  Nor- 
man, Archie's  indebtedness  matters'  not. 

Neither  am  I  called  on  to  decide  on  much  conflicting 
evidence,  for  accepting,  as  I  deem  T  must,  the  sale  between 
the  brothers  as  proven,  all  the  evidence  given  by  respond- 
ent may  be  admitted,  and  yet  owing  to  the  view  1  take  of 
the  law,  he  cannot  succeed  in  this  appeal. 

The  judgment  entered  in  the  County  Court  in  favour 
of  the  respondent  for  $7.30  is  presumably  a  mistake  for 
$10.35,  as  that  was  the  only  sum  in  dispute  between  the 
parties. 

Judgment  will  be  for  the  appellant,  and  the  judgment 
below  reversed  and  entered  for  the  defendant,  witli  his 
costs  in  this  Court  and  the  Court  below. 


QTTEBEC. 

SuPKiuoij  Conrr.  Dkcembkk  7Tn,  1007. 

DESJARDTXS  v.  CITY  OF  MONTREAL. 

False  Arrest — Constable  Arresting  without  Warrant — Offence 
not  Committed  in  Constable's  Presence  —  Municipal  By- 
lam — Criminal  Code,  s,  32. 

Demers,    'J.: — Plaintiff    claims    $172     from    the    de- 
fendants   for    false    arrest,     bv    a    constable,    who     not 
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being    a    witness    to    any    offence    committed     ))y    plain- 
tiff,   took    him    into    custody    without    a    warrant.      The 
arrest  was  made  by   the  defendant  Ledue,  the  constable, 
at  the  demand  of  an  interested  party  who  had  just  been  in- 
sulted on  the  street  by  plaintiff  and  who  subsequently  ap- 
peared as  complainant  against  him  in  the  Recorder's  Court. 
The  present  plaintiff  was  acquitted  in  the  Recorder's  Court. 
The  only  question  to  be  decided  here  is  was  the  arrest  effected 
by  the  constable,  without  a  warrant,  justified  ?    The  learned 
counsel  for  the  city  has  cited  article  492  of  the  charter  of 
Montreal,  which  is  as  follows:    "It  shall  be  lawful  for  any 
constable,  officer  of  the  peace  or  bailiff  of  the  Recorder's 
Court,  to  arrest  on  view  any  person  contravening  any  law  or 
by-law  of  the  said  city,  or,  immediately  after  the  commission 
of  such  offence,  upon  reliable  and  sufficient  information  as  to 
the  nature  of  the  offence,  and  also  as  to  the  persons  who  com- 
mitted the  same,"  and,  by  this  clause,  it  is  contended  that 
constables  of  the  city  of  Montreal  have  more  extended  powers 
than  ordinary  constables.     The  Court  is  of  opinion  tliat  it  was 
not  the  intention  of  the  legislature  to  contract  t]ie  limits  of 
the  common  law  respecting  arrest  in  criminal  cases.     Article 
492  is  applicable  to  offences  committed  in  breach  of  the  by- 
laws of  the  city  of  Montreal.     The  words  "  laws  "  and  "  by- 
laws "  are  often  synonymous.     "  Laws  or  ordinances  when  ap- 
plied to  the  act  of  the  municipal  corporation  aro  synonymous 
terms."     If  the  Court  was  of  opinion  that  this  article  of  the 
charter  applied  to  tlie  cases  of  breach  of  the  criminal  law,  it 
would  interpret  it  in  the  same  sense  as  the  criminal  law.    It 
would  follow  the  same  rule  if  it  had  to  decide  whether  the 
arrest  had  been  effected,  as  the  charter  recites,  aussitot,"  etc., 
or,  '^  immediately  after  the  commission  of  which  offence,  upon 
reliable  and  sufficient  information  as  to  the  nature  of  the  of- 
fence and  also  as  to  the  persons  who  committed  the  same.'' 
Because  we  must  alw- ays  presume  that  the  legislature  did  not 
intend  to  derogate  from  the  common  law;  ss.  30  et  seq.. 
Criminal  Code.     The  decision  of  this  case  depends  upon  the 
interpretation  to  be  given  to  s.  32  of  the  Criminal  Code,  which 
reads  as  follows :    "  Every  one  is  justified  in  arresting,  with- 
out warrant,  any  person  whom  he  finds  committing  any  of- 
fence for  which  the  offender  may  be  arrested  without  warrant, 
or  may  be  arrested  when  found  committing,''  and'  s.  35  says: 
"  Every  peace  officer  is  justified  in  arresting  without  warrant 
any  person  whom  he  finds  committing  any  offence."  The  words 
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'•finds  committing''  should  not  be  taken  literally.  Russell 
on  Crimes,  vol.  3,  p.  78,  says :  ''  But  the  words  *  found  com- 
mitting '  must  not  be  taken  so  strictly  as  to  defeat  the  reason- 
able operation  of  such  clauses.  The  plaintiff,  a  pedlar,  went 
to  the  house  of  Mr.  B.,  and  a  small  dog  of  ^Ir.  B-'s  ran  out 
at  the  plaintiff,  who,  with  a  stick  gave  the  dog  a  blow,  which 
knocked  out  one  of  its  eyes.  The  plaintiff  then  went  away, 
and  Mrs.  B.  immediately  sent  a  boy  to  fetch  a  constable.  The 
boy  returned  with  the  constable  and  Mrs.  B.  directed  them  to 
go  after  plaintiff  and  apprehend  him  for  the  injury  done  to 
the  dog.  They  went  in  pursuit  of  plaintiff  and  found  him 
at  a  public  house  about  a  mile  from  Mr.  B.'s,  and  the  con- 
stable apprehended  him  and  took  him  before  a  magistrate:" 
Tindal,  C.J.  (in  summing  up).  ..."  Still  the  words  of 
the  present  statute  must  not  be  taken  so  strictly  as  to  defeat 
its  reasonable  operation.  Suppose  a  party  seen  in  the  act 
of  committing  the  crime  were  to  run  away,  and  immediate  and 
fresh  pursuit  to  be  made.  T  think  that  would  be  sufficient." 
So  in  this  case,  the  party  is  actually  seen  in  the  commission  of 
the  act  complained  of;  as  soon  as  possible  an  officer  is  sent 
for  and  he  is  taken  as  soon  as  possible.  No  greater  diligence 
could  be  required ;  and  that  being  the  case  I  think  it  must  be 
treated  as  an  "  immediate  apprehension,"  for  an  offence  which 
the  plaintiff,  supposing  under  the  circumstances  that  it  was 
an  offence  at  all,  was  "found  committing."  Basing  itself 
upon  this  authority,  this  Court  is  of  the  opinion  that  the 
arrest  herein  was  legal  and  plaintiff's  action  is  consequently 
dismissed  with  costs. 


QUEBEC. 

Superior  Court.  December  11th,  1907. 

PIERRE    GAUTHIER   v.   THE    UNION   ASSURANCE 

SOCIETY. 

HENRI  GAUTHIER  v.  THE  UNION  ASSURANCE 

SOCIETY. 

Fire  Insurance — Wearing  Apparel  —  Household  Fumiture-r' 
— Loss  before  Policy  Issued — Interim  Receipt — Premium 
Paid — Proofs  of  Loss — Valuation — Fraud — Evidence. 

Archibald,  J.: — Those  arc  two  actions  resulting  from  the 
same  fire,  for  the  rorovory  of  los^  under  intorini   recoiy)ts. 
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Pierre  Gauthier  alleges  that  on  the  6th  September,  1905,  he 
insured  with  the  company  defendant  for  the  sum  of  $500  the 
clothes  and  wearing  apparel  of  himself  and  his  family,  being 
in  a  house  at  Garneau  Junction,  in  the  district  of  Three 
Rivers,  for  the  period  of  one  year,  and  paid  the  amount  of 
premium  and  was  granted  an  interim  receipt  by  Louis  Bert- 
rand,  agent  of  the  company;  that  on  the  29th  September, 
1906,  the  effects  were  wholly  consumed  by  fire  before  any 
policy  had  been  issued  upon  said  interim  receipt,  which  was, 
at  the  date  of  the  fire,  in  full  force;  that  the  plaintiff  had 
given  notice  of  the  fire  and  filed  a  claim  under  oath,  shewing 
a  loss  exceeding  $500,  and  plaintiff  claims  judgment  for  the 
amount  of  the  policy.  Henri  Gauthier  claims  the  amount  of 
$1,055,  upon  an  interim  receipt,  given  on  the  same  day,  6th 
September,  1905,  upon  a  house  and  its  furniture  and  an  organ 
and  a  quantity  of  wood,  etc.,  being  the  same  house  in  which 
the  wearing  apparel  of  Pierre  Gauthier  and  his  family  was  in- 
sured; that  the  notice  and  proof  of  loss  was  given,  and  plain- 
tiff claims  damages  to  the  amount  of  his  policy.  The  defend- 
ant pleads,  admitting  the  issue  of  the  interim  receipt  by  Louis 
Bertrand,  its  agent;  admitting  that  no  policy  of  insurance 
was  issued;  admitting  the  happening  of  the  fire  and  that  they 
})ecame  aware  thereof  on  the  beginning  of  October,  1905;  ad- 
mitting also  a  notice  of  the  fire  through  plaintiff^s  attorneys 
in  the  beginning  of  November,  1905 ;  admitting  that,  without 
prejudice  to  and  under  reserve  of  its  rights,  defendant  re- 
(juested  plaintiff  to  comply  with  the  usual  terms  and  condi- 
tions of  the  policies,  and  also  admitting  that  further  proofs  of 
loss  were  transmitted  to  it,  and  denying  all  the  remainder  of 
plaintiffs'  allegations.  Defendant  further  pleaded  that  the 
interim  receipts  were  issued  upon  a  warranty  and  representa- 
tions contained  in  the  written  application  for  the  insurance, 
which  representations  were  untrue  and  fraudulent  to  plain- 
tiff's knowledge,  and  were  material  to  the  risk ;  and  defendant 
specifies  the  following  false  representations  contained  in  the 
application  for  insurance: — (1st)  That  there  was  no  other  in- 
surance on  the  property  purported  to  be  insured;  (2nd)  in 
the  case  of  Pierre  Gauthier — that  the  plaintiff  was  the  lessee 
of  the  building  containing  the  effects  purporting  to  be  insured; 
(3rd)  that  the  plaintiff  was  not  proprietor  of  the  land  upon 
which  is  erected  the  building  which  contained  the  effects  pur- 
porting to  be  insured;  (4th)  that  the  plaintiff  has  not  more 
than  once  suffered  loss  by  fire,  he  having  so  suffered  a  few 
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years  ago;  (5th)  that  the  plain tilf  had  beeu  refused  iiisurauce 
by  several  companies  and  had  been  refused  insurance  by  the 
Boyal  Insurance  Company^  and  not  for  the  reason  that  it  no 
longer  insured  farm  property;  (6th)  that  the  actual  value  of 
the  property  purported  to  be  insured  was  $950,  whereas  it 
did  not  exceed  $100.     And  defendant  further  pleaded  that  the 
plaintiff,  when  making  application  for  insurance,  fraudulently 
concealed  facts  material  to  the  risk,  and  known  to  him  as 
follows: — (Ist)    Simulated  and  fraudulent  transaction  con- 
cerning the  titles  of  the  property  between  Pierre  and  Henri 
Gauthier;   (2nd)   that  insurance  had  been  refused  him,  on 
different  occasions,  by  several  insurance  agents,  and  amongst 
others  W.  Damphouse,  of  Grand'mere,  Quebec;  the  existence 
of  a  policy  of  insurance  in  **  La  Foncier  Mutual  Insurance 
Company,"  issued  in  April,  1905,  covering  the  same  property ; 
and  defendant  further  pleaded  that  the  interim  receipt  issued 
to  the  plaintiff  contained  the  following  clause :  "  Subject  to 
the  usual  terms  and  conditions  of  the  company^s  policy ;"  that 
the  plaintiff  did  not  comply  with  the  usual  terms  and  condi- 
tions of  the  insurance  with*  regard  to  proof  of  loss;  that  if  the 
plaintiff  ever  had  any  valid  claim  it  became  vitiated  under 
paragraph  15  of  the  usual  terms  and  conditions  of  the  com- 
pany's policy,  and  defendant  refers  to  the  following  particu- 
lars:— (1st)  The  statement  as  to  the  happening  of  the  fire; 
(2nd)  tile  statement  that  the  actual  cash  value  of  the  property 
purported  to  be  insured  was  $1,000,  and  that  the  loss  and 
damages  on  same  amounted  to  $950,  and  defendant  prayed 
the  dismissal  of  plaintiff's  action  with  costs.     The  defendant's 
pleas  in  both  cases  are  substantially  similar,  excepting  that  in 
the  case  of  Henri  Gauthier  the  defendant  further  states  as  an 
objection  the  false  signature  and  jurat  and  magistrate's  cer- 
tificate to  the  proof  of  loss  transmitted  to  the  insurance 
company.    The  proofs  of  loss  in  both  cases  are  made  upon 
forms  furnished!  by  defendants  and  refer  to  the  interim  receipt 
issued  on  September  Gtji,  and  describe  the  property  insured, 
the  whole  being  the  filling  up  of  a  blank  in  printed  forms. 
The  proofs  proceed  to  describe  the  manner  in  which  the  fire 
took  place,  and  the  time,  and  the  cause;  the  cause  stated  in 
the  proof  states  as  follows :    A  young  girl,  thirteen  years  old, 
fell  on  the  stairs  with  a  lamp,  which  exploded  and'  set  fire  to 
the  house;  thereupon  in  the  proof  of  loss  by  Henri  Gauthier 
the  cash  value  of  the  subject  insured  is  placed  at  $1,630,  and 
the  loss  at  the  same  sum,  and  the  amount  of  insurance  $1,055 ; 
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then  follow  still  by  filling  blank  in  companjr's  form,  the  claim 
of  the  insurance  of  Henri  Gauthier  for  the  sum  of  $1,055, 
with  the  statement  that  the  property  belonged  exclusively  to 
Henri  Gauthier;  then  follows  the  statement  as  to  the  manner 
of  occupation  of  the  property,  stating  that  the  fire  did  not 
originate  from  procurement  on  the  part  of  the  insured,  and 
then  follows  the  solemn  declaration  as  to  the  truth  of  the 
claim  purporting  to  be  signed  by  Henri  Gauthier  and  to  be 
received  before  a  commissioner  of  the  Superior  Court;  thea 
follows  a  certificate  by  said  commissioner,  that  he  examined 
the  circumstances  attending  the  fire  and  is  well  acquainted 
with  the  character  of  Henri  Gauthier  and  verily  believes  that 
it  was  by  misfortune  and  witliout  fraud  that  the  insured  sus- 
tained damages  from  the  fire.  To  the  claim  in  question  he 
attached  a  list  referred  to  in  the  claim  itself,  and  a  certificate 
by  Louis  Bertrand  as  a  witness.  In  looking  through  this 
form  of  claim,  it  appears  that  every  part  thereof  has  been 
filled  up  by  the  insured,  and  that  some  kind  of  information 
has  been  given  in  reference  to  every  part  of  the  claim  form 
which  could  be  applicable  to  tlie  case  in  question.  The  claim 
appears  to  bear  date  24th  of  October,  1905,  something  less 
than  a  month  after  the  date  of  the  fire.  It  is  to  be  noticed 
that  the  plea  of  the  defendant  does  not  allege,  in  either  case, 
want  of  notice  of  the  fire.  Supposing  the  plaintiff  to  be  bound 
by  the  ordinary  conditions  of  the  defendant's  policy,  which  the 
plaintiff  does  not  admit,  no  policy  ever  having  been  issued. 
The  condition  No.  13  of  such  policy  was  as  follows:  "Any 
person  entitled  to  make  a  claim  under  this  policy  is  to  ob- 
serve the  following  directions:  (1st)  He  is  forthwith  after 
loss  to  give  notice  in  writing  to  the  insurer;  (2nd')  he  is  to 
deliver,  as  soon  after  as  practical,  as  particular  an  account  of 
the  loss  as  the  nature  of  the  case  permits;  (3rd)  he  is  also  to 
furnish  a  statutory  declaration  that  the  said  account  is  just 
and  true ;  when  and  how  the  fire  originated  so  far  as  the  de- 
clarant knows ;  that  the  fire  was  not  caused  by  a  wilful  act  or 
fraud;  the  amount  of  other  insurance;  all  liens  and  incum- 
brances on  the  subject  of  insurance;  the  place  where  the  pro- 
perty insured,  if  movable,  was  deposited  at  the  time  of  the 
fire.  There  are  also  several  other  things  which  he  was  to  do 
if  required,  such  as  furnish  books  and  invoices  and  to  produce 
a  certificate  under  the  hand  of  the  magistrate  "  that  he  was 
acquainted  with  the  character  of  the  insured,*'  and  condition 
No.  15  states  "that  any  fraud  or  false  statements  in  the  sta- 
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tutory  claim  shall  vitiate  the  claim."  It  is  plain  that  the 
plaintiff  has  complied  with  all  the  requirements  of  the  de- 
fendant with  regard  to  the  claim,  if  the  plaintiff's  statements 
contained  in  the  proof  of  loss  are  true  and  honest. 

It  appears,  therefore,  that  any  informalities  as  to  notice 
of  loss  or  proof  of  claim  are  to  be  set  aside,  and  there  only 
remains  to  consider  the  truth  of  the  statements  made  by  the 
insured  in  their  application  for  insurance,  and  in  their  proofs 
of  loss.  Taking  first  the  case  of  Pierre  Gauthier,  wliich  con- 
cern entirely  the  wearing  apparel  of  the  plaintiff  and  his 
family,  it  may  be  observed  that  the  plaintiff's  family  consisted 
of  quite  a  number  of  girls  and  one  boy,  the  plaintiff's  wife 
being  dead.  Quite  a  number  of  articles  of  apparel,  hats, 
dresses,  suits,  boots,  of  a  value  which  might  appear  excessive 
for  persons  living  in  the  country,  and  in  the  rank  of  life  of 
the  plaintiff  and  his  family,  are  detailed  in  the  proof  of  claim. 
These  details  of  the  proof  of  loss  amount  to  a  sum  almost 
double  that  for  which  insurance  was  taken.  During  the  trial, 
which  lasted  three  days,  several  of  the  plaintiff's  daughters 
constantly  attended,  and  were  dressed  each  day  in  different 
costumes;  these  costumes  were  of  a  comparatively  expensive 
description,  and  such  as  would  easily  justify  the  claim  made  in 
respect  of  the  wearing  apparel  of  these  girls.  It  was  mani- 
festly quite  impossible  for  the  defendant  to  introduce  proof  of 
ji  decisive  character  to  shew  that  the  plaintiff  and  his  family 
were  not  possessed  of  the  amount  and  value  of  wearing  ap- 
parel for  which  plaintiff  claims,  and  the  only  ground  which 
the  Court  could  have  would  be  that  the  articles  in  question 
were  in  greater  number  and  of  greater  value  than  would  be 
usual  in  the  case  of  the  family  of  a  man  of  the  plaintiff's 
means;  but  on  the  other  hand  these  values  and  amounts  are 
sworn  to  by  the  plaintiff  and  by  three  of  his  daughters,  and  I 
cannot  find  that  I  am  entitled  to  substitute  any  suspicion  of 
exaggeration  which  I  may  entertain  to  the  value  fixed  by  the 
.-••.vorn  evidence  of  the  witnesses.  I  cannot  find  that  I  am  en- 
tirlfd  t/»  say  that  the  plaintiff  has  fraudulently  oven^alued 
the  objects  insured.  In  regard  to  the  claim  made  by  the  de- 
fendant, that  the  statement  made  by  the*  plaintiff,  in  his  ap- 
j>lication,  was  false,  where  he  said  that  there  was  no  other  in- 
surance on  the  property  purported  to  be  insured,  the  proof 
i^hc^i  g  that  a  policy  of  insurance  was  issued  to  Henri  Gauthier 
by  the  Mutual  Company  **  La  Fonciere  ''  on  the  17th  of  April, 
1005,  upon  the  house  in  question  and  its  furniture  and  wear- 
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ing  i;pparel.  It  is  proved  that  in  reference  to  this  policy, 
IJcnri  iijiiithier  had  been  represented  by  Pierre  Qauthier. 
The  policy  in  question  is  produced  from  the  hands  of  "La 
Fonciere  "  company.  Pierre  Gauthier  swears,  and  is  corro- 
borated by  other  evidence,  that  upon  receipt  of  the  policy  in 
question  he  refused  it  and  returned  it;  that  he  had  been  un- 
aware that  the  company  was  a  mutual  company,  and  when 
he  found  it  to  be  a  mutual  company  he  was  unwilling  to  ac- 
cept it ;  that  he  never  gave  any  in  cash*  1  am  of  opinion  that 
the  proof  establishes  that  this  was  not  a  policy  in  force  at  the 
time  when  the  application  for  insurance  with  the  defendant 
was  made,  or  when  the  fire  happened,  and  that,  therefore,  the 
objection  that  the  plaintiff  did  not  mention  other  insurance 
is  unfounded.  With  regard  to  the  nature  of  plaintiff's  title 
to  the  property  upon  which  he  was  living,  it  is,  in  the  fii^t 
place  taken  into  consideration  that  the  insurance  of  Pierre 
Gauthier  is  in  no  way  connected  with  that  property;  he  is 
assured  only  on  wearing  apparel.  The  plaintiff,  Pierre  Gau- 
thier, had  apparently  sold  to  Henri  Gauthier  the  property  in 
question,  not  once  but  twice  previous  to  the  application  for 
the  insurance.  It  is  alleged  that  these  deeds  were  purely 
simulated  and  were  not,  as  between  the  parties  intended  to 
operate,  any  change  in  the  ownership  of  the  property.  Even 
if  that  were  true,  what  interest  has  the  defendant  therein? 
The  only  proof  of  such  simulation  would  arise  out  of  the  un- 
likelihood of  the  transaction.  But  on  the  rest  of  the  deed, 
the  statements  by  the  plaintiff  as  to  the  ownership  of  the 
property  and  the  nature  of  his  occupation  appear  to  be  cor- 
rect. Witii  regard  to  the  allegation  that  the  plaintiff  con- 
cealed the  fact  that  he  had  suffered'  loss  by  fire  more  than 
once,  it  is  only  necessary  to  say  that  it  has  not  been  proved. 
With  regard  to  the  complaint  that  the  plaintiff  had  been  re- 
fused insurance  by  several  insurance  companies  other  than 
the  one  occasion  in  which  plaintiff  admits  in  the  application 
that  he  had  been  refused  insurance,  and  stated  that  it  was  on 
the  ground  that  the  company  refused  to  continue  farm  risks. 
The  proof  establishes,  without  dmibt,  that  the  ground  of  re- 
fusal which  the  plaintiff  stated  was  well  founded.  With  re- 
gard to  other  refusals  by  other  companies,  T  may  say  that  the 
clause  in  tlie  application  which  concerns  that  matter  is  as 
follows :  "  Has  the  plaintiff  l)e*n  refused  insurance  by  anv 
company  V*  The  answer  was,  "  Yes,  the  Royal,  for  the  rea- 
son that  it  no  longer  assured  farm  properties.*'     The  proof 
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establishes  that,  on  one  occasion,  the  plaintiff  went  to  an  in- 
surance agent,  as  he  alleges,  at  the  solicitation  of  that  agent, 
and  proposed  an  insurance  upon  the  house  which  is  in  ques- 
tion in  this  case  and  its  contents.  The  agent,  after  liaving 
bent  some  one  to  look  at  the  house,  considered  that  the  amount 
of  assurance  asked  for  was  out  of  proportion  to  the  value  of 
the  house  and  the  objects  insured'.  Nothing  further  was  done, 
the  plaintiff  never  made  written  application  for  insurance, 
nor  wias  any  application,  on  behalf  of  the  plaintiff,  transmitted 
to  and  dealt  with  by  any  insurance  company.  1  am  of  opin- 
ion that  the  facts  proved  did  not  fall  within  the  condition 
above  cited  about  tbc  refusal  of  the  insurance  company. 
With  regard  to  the  statement  as  to  the  origin  of  the  fire  of 
which  the  defendant  complains,  I  find'  that  statement  to  be 
exceedingly  precise  and  uncontradicted  by  any  one  that  the 
fire  was  caused  by  the  plaintiff's  daughter  by  falling  on  the 
staire  with  a  lamp  which  exploded  and  set  fire  to  the  pro- 
perty. With  regard  to  tlie  case  of  Henri  Gauthior.  the  proof 
would  leave  considerable  doubt  as  to  whether  the  property  in- 
sured was  of  the  value  claimed.  But  these  valuations  made 
by  owners  of  property  are  likely  to  considerably  exceed  the 
value  put  on  tin*  property  by  other  people,  llie  house  in 
question  was  made  of  logs  and  was  one  storey  and  a  half, 
and  had  three  room.s  in  the  lower  flat.  Some  of  the  witnesses 
on  behalf  of  the  defendant  put  the  value  of  these  at  $100  or 
$150.  But  in  the  cross-examination,  none  of  them  are  pre- 
pared to  say  that  the  building  could  be  made  for  anything 
like  that  sum  of  money,  and  it  does  appear  to  be  a  matter  of 
little  doubt,  taking  the  whole  of  the  proof  that  so  far  as  the 
plaintiff  was  concerned,  for  his  purpose  the  house  was  worth 
$500  or  $600,  and  that  it  could  not  be  replaced  for  less  than 
tliat.  There  is  proof  of  a  considerable  quantity  of  lumber 
•being  stored  in  the  attic  of  the  house.  The  only  proof  of  the 
exiistence  or  the  value  of  this  lumber  is  made  l)y  the  plaintiff 
and  by  Pierre  Gauthier,  and  they  place  it  at  a  vfny  consider- 
able amount  and  value,  and  also  estimate  the  furniture  that 
waB  in  the  house  at  the  amounts  or  nearly  at  the  amounts 
mentioned  in  the  application  for  ihe  insurance.  If  the  goods 
alleged  to  be  destroyed  existed,  and  if  they  were  of  the  value 
stated  in  the  evidenc-^,  which  is  uncontradicted,  I  cannot  say 
that  the  difference  in  value  was  such  as  to  constitute 
a  fraudulent  overvaluation.     To  be  fraudlilent  the  valuation 
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ought  to  be  such  as  would  result  in  damages  to  the  insurance 
company  if  it  should  be  obliged  to  pay  the  full  amount  of  in- 
surance which  it  accepts  upon  it.     In  this  case  I  cannot  say 
that  the  proof  establishes  that  the  property  destroyed  did  not 
considerably  exceed  the  amount  of  the  insurance  upon  it.    Of 
course^  these  conclusions  are  dependent  upon  the  weight  to 
be  given  to  the  evidence  of  the  plaintiff.    But  I  am  not  at 
liberty  to  substitute  for  tliat  evidence  mere  suspicions  of  my 
own  of  exaggeration.     In  the  case  of  Henri  Gauthier  there 
is  the  further  claim  that  the  proof  of  loss  which  appears  on 
its  face  to  be  signed  by  Henri  Oauthier,  was  not  signed  by 
him  but  signed  by  Pierre  Gauthier.    I  niled  that  evidence  to 
establish  that  fact  could  only  be  admitted  if  the  defendant 
filed  an  affidavit  that  the  document  was  false  as  purporting  to 
be  signed  by  Henri  Gauthier^  whereas  it  was  not  signed  by 
him.     No  such  affidavit  was  produced.     On  the  other  hand. 
Henri  Gauthier  did  produce  in  the  record  a  declaration  that 
ill  the  whole  matter  relating  to  the  insurance  in  question, 
Pierre  Gauthier  was  authorized  by  him  and  acted  as  his  agent 
I  cannot  think  that  even  in  such  a  case  Pierre  Gauthier  could 
be  justified  in  signing  the  name  of  Henri  Gauthier  without 
indication  that  it  was  signed  by  his  attorney.     But  so  far  as 
the  defendant  is  concerned,  I  cannot  think  that  that  defect 
or  misconduct  on  the  part  of  Pierre  Gauthier,  if  it  existed, 
could  render  the  claim  void.     The  claim  of  Henri  Gauthier  as 
proved,  was  accepted  by  diefendant.     It  is  to  be  noted  also 
that  the  condition  No.  13  does  not  absolutely  refer  to  a  sta- 
tutory declaration  to  be  made  by  the  assured  himself ,  but  it 
would  appear  that  it  could  be  made  by  another  person.    If, 
tben,  the  statutory  declaration  signed  in  the  case,  Henri  Gau- 
Ihier  is  not  legally  a  statutory  declaration  by  Henri  Gauthier, 
ii  undoubtedly  is  a  statutory  declaration  which  would  bind 
Pierre  Gauthier  and  for  which  he  could  be  prosecuted  for 
perjury  if  it  were  false,  so  that  it  appears  to  comply  with 
the  conditions  of  the  policy.    Coming  to  the  conclusion  to 
which  I  arrive,  it  has  appeared  to  me  unnecessary  to  discuss 
the  question  as  to  whether  the  plaintiff  was  or  was  not  bound 
by  the  conditions  of  a  policy  which  had  never  been  communi- 
cated to  him,,  concerning  which  there  is  no  proof  that  he  was 
acquainted.     Under  the  circumstances,  judgment  must  go  in 
favour  of  each  of  the  plaintiffs  for  the  amount  of  their  claim, 
^ith  costs. 


BART  UK  V.  LAPOINTK.  339 

QUEBEC. 

SuPKRiOB  Court.  Deoembee  12th,  1907. 

BARTHE  V.  LAPOINTE. 

Defamation  —  Libel  —  Charge  against  Civic  Employee  by 
Alderman  —  Justification — Public  Interest  —  Priikleged 
Communication — Damages. 

Saixt-Piebre^  J.:  —  Action  in  damages  for  libel  and 
slander.  Damages  claimed,  $346.  In  February,  1906,  plain- 
tiff was  a  hydrant  inspector  in  the  employ  of  the  ciiy  of  M<Jn- 
treal.  On  the  15th  of  that  month,  defendant  wrote  the  fol- 
lowing letter:  — 

(Translation) 

City  Hlall,  Montreal, 

Febroary  15,  1906. 
Mr.  Geo.  Janin,  Superintendent  of  Water  Works  : 

Sir, — I  wish  to  inform  you  that  Barthe,  the  hydrant  in- 
spector, was  not  on  duty  on  voting  day.  He  has  canvassed 
and  spoken  against  me  and  against  Messrs.  J.  B.  A.  Martin 
and  Nault,  and  I  could  get  a  hundred  citizens  to  confirm 
what  I  now  state. 

(Sgd.)    Alderman  Lapointe. 

Plaintiflf  claims  the  writing  and  sending  of  this  letter 
caused  him  loss  of  8ala^5^  The  contents  of  the  letter  are  false 
and  malicious,  and  caused  damage  to  plaintiff's  reputation. 
During  the  same  month  of  February  defendant  repeated  to 
several  people  that  plaintiff  had  robbed  the  city ;  that  he  had 
obtained  money  under  false  pretences ;  that  he  had  made  false 
reports,  and  that  he  (defendant)  was  about  to  cause  plain- 
tiff's arrest  for  theft  and  forgery.  And  at  a  Water  Committee 
meeting  in  March,  1906,  in  the  presence  of  his  fellow-alder- 
Tiion  and  the  public  defendant  said  he  was  going  to  have  the 
plaintiff  arrested  for  theft  and  forgery.  Plaintiff  estimates 
his  damages  at  $345.  Defendant  admitted  writing  the  letter 
in  question,  but  says  he  did  it  in  his  quality  as  alderman,  in 
the  interests  of  the  public,  and  that  the  letter  is  privileged. 
He  also  says  that  whatever  he  said  respecting  plaintiff  at  the 
meeting  of  the  Water  Committee  was  said  while  he  wa?>  acting 
in  his  capacity  as  alderman,  was  in  the  public  interest,  and 
was  privileged.     The  letter  in  question  wa^^  addressed  to  plain- 
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tiff's  superior  officer  and  was  privileged.  Defendant  also 
pleads  that  whatever  he  did  say  or  wTite  about  plaintiff  was 
true.  These  are  the  pleadings  in  the  case.  The  letter  written 
by  the  defendant  was  not  written  in  the  public  interest,  but 
simply  to  satisfy  defendant's  feelings  of  revenge  and  enmity 
towards  plaintiff.  The  letter  was  not  a  privileged  communi- 
cation, and  its  (»ontents  are  false  and  entirely  without  justifi- 
cation. The  evidence  establishes  that  the  plaintiff  was  not 
absent  from  duty  on  voting  day,  as  alleged.  Defendant  has 
abused  his  position  as  alderman,  and  the  influence*  he  may 
have  by  reason  of  such  position  to  have  plaintiff  dismissed 
from  his  situation  in  the  employ  of  the  city  of  Montreal,  and, 
as  a  matter  of  fact,  defendant  has  succeeded  in  having  plain- 
tiff dismissed.  The  other  allegations  of  plaintiff's  declara- 
tion are  also  proved.  Defendant  falsely  and  maliciously  ac- 
cused him  of  dishonesty  and  of  not  doing  his  duty.  However, 
plaintiff  did  tlike  part  in  the  civic  election  and  worked  and 
spoke  against  defendant,  and  he  permitted  himself  the  use  of 
strong  and  violent  language  towards  the  defendant,  especially 
in  a  speech  he  had  made  the  day  previous  to  that  on  which 
polling  took  place,  and  defendant  was  evidently  still  smarting 
under  plaintiff's  words  and  his  anger  was  provoked.  The 
letter  in  (ju^tion,  the  dismissal  of  the  plaintiff  as  a  conse- 
quence thereof,  and  the  slanderous  statements  made  by  de- 
fendant, were  of  a  nature  to  considerably  injure  plaintiffV 
reputation  and  cause  him  damage.  Considering  the  circum- 
stances as  established  by  the  proof  and  allowing  for  the  pro- 
vocation on  the  part  of  the  plaintiff,  the  Court  fixes  the  real 
and  exemplary  (temagos  at  the  sum  of  $120,  and  gives  judg- 
ment in  favour  of  ])laintiff  against  defendant  for  that  amount, 
with  the  costs  of  the  action  as  brought. 


QUEBEC. 

CorRT  OF  Review.  Decehber  18th,  1907. 

GENTLEMEX  OF  THE  SEMINARY  v.  JACOBS. 

Coram,  Tellieb,  Hutciiinsox.  and  Lafoxtaixe.  JJ. 

Contract — Sale  of  Horse  —  Resiliaiion  —  Unsound  Animal — 
Redkihitonj  Vice— Civil  Code,  Arts,  J233,  2260. 

tn  review  of  the  judgment  of  the  Superior  Court,  Mon- 
treal, rendered  the  4th  April,  1907,  dismissing  plaintiffs'  ac- 
tion with  costs. 
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Lafoxtaine,  J.: — On  the  26th  October,  1906,  at  about 
3  o'clock  ill  the  aftc?rnoon,  defendant  sold  plaintiffs  a  horse 
for  $225.  The  horse  was  put  in  a  warm  stable,  covered  with 
a  blanket,  and  next  morning  he  was  found  to  be  stiff  in  the 
forelegs,  and  he  limped.  A  veterinary  surgeon  was  immedi- 
atoly  summoned,  found  him  to  bo  suffering  from  a  chronic 
disease,  advised  n'turning  the  horse  to  the  seller  and'  recover- 
ing the  money.  '^I'he  present  action  in  rosiliation  of  the  sale 
is  the  consequence,  llie  two  experts  called  by  the  plaintiffs 
do  not  agree  with  the  two  experts  of  the  defendant  as  to  the 
exact  nature  of  the  disease,  but  the  symptoms  of  the  two  sug- 
gested diseases  are  about  tlie  same.  In  any  event,  this  is 
unimportant,  because  the  horse  was  afflicted  with  the  disease 
when  defendant  sold  it  to  plaintiffs.  The  defendant  claims 
the  disease  was  contracted  since  the  sale  by  reason  of  ill  treat- 
ment at  the  hands  of  plaintiffs'  employees.  The  evidence 
shews  conclusivelv  that  the  horse  was  well  treated.  In  anv 
event,  the  neameas  of  the  period  when  the  disease  is  discovered 
after  the  sale  creates  a  presumption  that  the  disease  was  in 
existence  at  the  time  of  the  sale.  (Aubry  and  Ran,  vol.  4, 
p.  388;  Smith  v.  Fuller,  Archibald,  J.,  Q.  0.  R.,  8  S.  C.  10). 
llie  disease  in  question  is  a  redhibitory  vice.  Even  if  the 
legal  warranty  was  not  sufficient,  there  was  evidence  in  this 
case  of  conventional  warranty.  The  defendant  being  a  trader, 
the  plaintiffs  could  make  as  against  plaintiff,  verbal  evidence 
as  to  such  agreement.  (Art.  2260,  paragraph  5,  C.  C. ;  art. 
1233  V.  ('.;  Chopin  v.  Whitfield,  M.  L.  R.  2  S.  C.  187). 
Judgment  unanimously  reversed,  and  action  maintained  with 
costs.  

QUEBEC. 

Rkcorder's  Court  (Montreal.)         December  24th,  1907. 

MARTIN  V.  SHIPPING  FEDERATION. 

Ix    RE    INDUSTRIAL    DISPUTES    INVESTIGATION 

ACT,  1907. 

( 'otitract  —  Longshoremen's  Wages  —  A rbitration — Award  — 
Agreement  Entered  into  in  Virtue  of  Industrial  Disputes 
Investigation  Act — Enforcement  of  Agreement — Jurisdic- 
tion of  Court. 

The  plaintiff,  on  hehalf  of  himself  and  other  longshore- 
men of  the  port  of  Montreal,  brought  action  against  the  de- 
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fendant  to  recover  a  bonus  of  two  and  one-half  cents  an  hour 
which  the  plaintiff  alleged  waa  agreed  to  be  paid  by  the  de- 
fendant to  him  and  other  longshoremen  in  considferatioii  of 
the  men  working  faithfully  and  regularly  until  the  end  of  the 
shipping  season  in  1907.  This  agreement  was  the  result  of 
an  arbitration  and  settlement  of  an  industrial  dispute  under 
6  &  7  Edw.  VII.  c.  20,  commonly  known  as  the  "Lemieux 
Act/' 

His  Honouk  Recorder  Wiee  now  (December  24th,  1907) 
delivered  judgment. 

The  plaintiff,  who  is  a  longshoreman,  brings  suit  for  the 
recovery  of  $5  from  defendant  and  declares  the  amount  to  be 
due  as  "balance  of  wages  for  work  done  in  Montreal  during 
the  season  of  1907  at  2J  cents  extra  per  hour,  200  hours,  so 
arbitrated  on  Jime  14th,  1907,  under  the  Industrial  Disputes 
Investigation  Ad,  1907,  and  promised  by  the  defendants  and 
accepted  by  the  plaintiff.'*  In  other  words,  the  action  seefcB 
to  enforce  an  amicable  agreement  made  in  virtue  of  a  special 
statute  which  has  for  its  object  the  adjustment  of  indiotrial 
disputes.  Turning,  however,  to  the  statute  in  question,  I  find 
the  following  important  section  (No.  64):  *'No  Court  of 
the  Dominion  of  Canada,  or  of  any  province  or  territorj' 
thereof,  shall  have  power  or  jurisdiction  to  recognize  or  en- 
force, or  to  receive  in  evidence  any  report  of  a  board,  or  any 
testimony  or  proceedings  before  a  board,  as  against  any  per- 
son or  for  any  purpose,  except  in  the  case  of  the  prosecution 
of  such  person  for  perjury."  It  would  appear  from  the  plain- 
tiff's pretensions  that  a  basis  of  settlement  had  been  arrived  at 
but  not  fully  carried  out,  and  this  Court  is  now  invited  to  in- 
vestigate and  enforce,  not  the  original  contract  between  the 
parties,  but  the  amicable  agreement  itself.  The  section  I 
have  cited  expressly  forbids  this.  Possibly  the  plaintiff  has 
rights  which  he  may  still  retain  under  his  original  contract 
and  which  can  be  determined  by  competent  courts  of  law. 
I  am  of  opinion  to  dismiss  plaintiff's  action  as  on  its  face 
illegal,  but  reserve  to  him  his  recourse  under  the  original 
contract  between  him  and  defendant,  if  any  such  exists. 
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QUEBEC. 

Court  of  Kino's  Bench  (Appeal  Side.) 

December  23rd,  1907. 

SHALLOW  V.  THE  GAZETTE  PRINTING  COMPANY. 

Coram,  Taschereau,  C.J.,  Bosse,  Blanchet,  Tbbn- 
HOLME,  and  Lavergne,  J  J. 

Defamation  —  lAbel — Privilege — Judicial  Proceedings — Pub- 

licaiion  of  Pleadings, 

Taschereau,  C.J. : — The  appellant  is  the  proprietor  of  a 
weekly  newspaper  published  at  Montreal  and  called  Le  Moni- 
tenr  du  Commerce.  Another  weekly  newspaper,  Le  Nation- 
aliste^  is  also  published  at  Montreal  by  one  Olivar  Asselin, 
and  in  its  edition  of  the  15th  of  May,  190G,  published  the 
following  article : — 

"  Ijb  Moniteur  du  Commerce,  se  basant  sur  un  rapport 
vieux  de  deux  ans  qui  portait  tout  entier  une  periode  d'organ- 
isation,  faisait  dans  son  avant  dernier  numero  une  critique 
malhonnete  des  operations  d'une  de  nos  plus  bdles  institu- 
tions financieres.^' 

"  Le  Moniteur  a  longtemps  fait  la  pluie  et  le  beau  temps 
dans  le  monde  commercial  Canadien-francais.  Aujourd'hui, 
henreusement,  on  commerce  a  le  connaitre.  On  sait  que  c'est 
une  feuille  de  chantage,  dont  les  appreciations  n'ont  aueun 
poidiB,  parce  qu'elles  sont  pre«qu^invariablement  basees  sur  des 
considerations  venales.^^ 

''  Nous  connaissons  le  sens  des  mots;  nous  disons  chantage 
deliberement.  Et  pour  qu^il  n'y  ait  pas  de  malentendu,  nous 
repetons  Chantage,  c^est-a-diire,  extorsion  d'argent  par 
crainte.*' 

"  Si  le  Moniteur  du  Commerce  veut  nous  citer  en  justice, 
qu^il  ne  se  gene  pas;  nous  aurons  des  choses  interessantes  a 
reveler  au  public  sur  les  precedes  de  son  editeur  et  de  ses 
agents.'' 
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T\\e  appellant  took  an  action,  on  the  2lBt  May,  1906, 
against  Le  Xationaliste  and  Mr.  Asselin,  claiming  $10,000 
damages  for  the  libel  contained  in  the  said  article,  and  The 
Gazette,  dniJy  paper  of  Montreal,  owner  by  the  company  re- 
spondent, simply  announced  that  fact  in  its  issue  of  the 
22nd  May,  1906. 

Lt»  Xationaliste  and  its  proprietor,  Mr.  Asselin,  later  on 
appeared  and  contested  appellant's  action,  and  The  Gazette 
in  its  issue  of  the  Kith  June,  190G,  published  the  article  now 
complained  of,  which  is  as  follows: — 

''  repp: ATS  CHARGES. 

"Le  Monitcur  du   Commerce  an   Instrument  of  Blackmail, 

An  Editor  Charges. 

"  Piles  Answer  to  Libel  Suit. 

"  Says  threats  were  made  against  concerns  to  secure  Advertise- 
ment Contracts. 

''  Mr.  Olivar  Asselin,  editor  of  the  French  Sundiay  paper, 
Le  National  iste,  against  whom  Mr.  F.  D.  Shallow,  proprietor 
of  L«  Moniteur  du  Commerce,  has  taken  an  action  to  obtain 
$10,000  damages  for  libel,  filed  his  defence  yesterday.  The 
document,  which  covers  17  typewritten  pages  of  legal  cap,  is 
a  severe  arraignment  of  the  plaintiff,  in  which  Mr.  Asaelin 
reiterates  the  charge  of  blackmail  in  the  articles  compjained 
of  and  mentions  a  number  of  specific  cases.  He  sets  forth 
that  for  a  number  of  years — as  far  back  as  1887 — Mr.  Shallow 
used  his  paper,  Le  Moniteur  du  Commerce,  as  an  instrument 
to  extort  money  tlirough  advertisement  obtained  by  threats. 
The  methods  generally  adopted,  according  to  Mr.  Asselin's 
allegation,  to  extort  money  from  a  victim  was  by  calling  him 
by  telephone,  sending  word  by  letter,  or  by  sending  an.  agent 
who  falselv  stated  that  certain  subscribers  had  written  for 
information  regarding  his  business  or  financial  position.  The 
victim  was  then  given  to  understand  that  nothing  would  be 
published  against  his  interest  providing  he  placed  his  adver- 
tisement in  the  paper. 

"  The  editor  of  T.c  Xationaliste  affirms  that  this  method 
of  extortion  was  practised  by  the  plaintiff  on  the  following 
concerns:  Transit  Insurance  Co.,  of  Montreal:  Cie  de  Pret 
et  d'Epargne,  La  Cie  Fonciere,  Compagnie  d^Assurance 
Mutuello  fki  Canada  Contre  le  Feu,  La  Cie  Jacques  Cartier, 
La  Provincialo  and  the  Pret  Foncier. 
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"  Mr.  Asselin  goes  on  to  state  that  the  plaintiff  practiced 
blackmail  with  such  effrontery  that  he  reproached  four  of 
hifl  agents,  Thomas  Htumble,  Frank  McPhillips,  A.  E.  Blag- 
don,  and  B.  C.  Slater,  of  being  altogether  too  dfelicate  in  their 
method  of  soliciting  adyertisements  and  that  while  these  men 
were  in  his  employ  he  instructed  them  daily  that  if  ever  they 
should  discover  something  against  this  or  that  person  or  con- 
cern, to  let  him  know  about  it,  observing  that  he  would  make 
them  advertise  in  the  paper,  or  else  he  would  say  to  the 
agents:  **  To-day  you  will  call  upon  such  and  such  a  firm;  we 
have  been  abusing  them  long  enough,  they  must  be  ready  by 
this  time  to  give  us  their  advertisement/' 

'In  this  way  the  plaintiff  had  obtained  several  advertising 
contracts,  whereupon  the  articles  tending  to  discredit  the  firm 
immediately  ceased,  and  had  in  many  places  been  replaced 
by  encomiums,  but  if  the  advertiser  refused  to  renew  his  con- 
tract at  the  expiration  of  the  term,  the  attacks  were  resumed. 

''Mr.  Asselin  gives  particulars  in  the  case  of  each  of  the 
following  concerns  which,  he  alleges,  were  submitted  to  this 
treatment:  Great  Western  Life  Ass.  Co.,  Travellers'  Ins.  Co., 
of  Hartford,  Conn.,  to  whose  manager,  Mr.  Prank  Parkins, 
the  plaintiff  is  said  to  have  declared :  '  If  you  don't  advertise 
m  roast  you;  I'll  show  you  up';  Great  Western  Life  Ass.  Co., 
of  Winnipeg,  Caisse  Rationale,  Metropolitan  Life  Ins.  Co.,  of 
New  York,  La  Sauvegarde,  La  Cie  d' Assurance  Jacques-Car- 
tier.  Independent  Order  of  Foresters,  Mutual  Life  Ass.  Co. 
of  New  York,  New  York  Life  Insurance  Co.,  Northern 
Ass.  Co.,  of  England,  Equitable  Fire  Ins.  Co.,  Mutual  Life 
Ass.  Co.  of  Canada,  Assurance  Mutuelle  de  Montmagny  of 
Quebec,  Jacques  Cartier  Bank,  Hochelaga  Bank,  Banque 
Nationale  and  the  Banque  de  St.  Jean. 

'*  It  is  finally  declared  that  the!  plaintiff  carried  on  a  cam- 
paign against  several  accountants  and  liquidators,  among 
ihem  being  Messrs.  B.  Valentine,  of  Three  Rivers;  Lefebvre 
A  Taschereau,  of  Quebec;  Bilodeau  &  Renaud,  Cleophas  Ge- 
laise  and  Gagnon  &  Caron,.of  Montreal;  against  the  Brad- 
street  Company,  the  Home  Guarantee  and  Administration  Co. 
and  D.  Masson  &  Co. 

**Two  days  after  the  article  appeared  in  The  Gazette, 
the  appellant  instituted  the  present  action,  claiming  $10,000 
daviages  from  the  company  respondent.    In  answer  to  said 
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action,  the  company  filed  an  inscTiption  in  law,  whidx  waa  dis- 
missed, and  also  pleaded'  denying  that  the  article  published 
was  libellous,  or  that  it  was  published  by  malice  and  for  the 
purpose  of  damaging  the  plaintiff,  or  of  holding  him  up  to 
the  scorn  of  his  neighbours,  friends  and  the  public  in  general, 
and  specifically  denied  that  he  had  suffered  any  damage  by 
reason  of  the  publication,  and  alleged  that  if  he  had  suffered 
any  damages,  they  were  caused  solely  by  his  own  action  in 
rendering  the  matters  in  question  public  by  the  institution 
of  his  action  against  La  Gie  de  Publication  du  Nationaliste 
and  Olivar  Asselin.  The  defendant  also  specially  pleaded 
that  on  the  22nd  May,  1906,  the  day  after  plaintiff  had  in- 
stituted his  action  against  La  Cie  de  Publication  du  Nationa- 
liste, the  defendant  published  in  its  edition  of  that  day  an 
ttem  setting  forth  that  the  plaintiff  had  entered  his  action, 
and  giving  the  grounds  under  which  he  claimed  these  dam- 
ages; that  on  the  15th  June  the  defendant  published  in  the 
issue  of  that  day  the  article  now  complained  of;  that  this 
article  waa  a  fair  and  accurate  report  of  the  pleadings  in  the 
said  case  of  Shallow  v.  La  Gie  de  Publication  du  Nationaliate, 
and  was  taken  from  the  records  of  the  case  in  the  Superior 
Court,  and  in  the  ordinary  course,  and  was  published  by  the 
defendant  bona  fide  and  without  any  malice  towards  the 
plaintiff  in  its  ordinary  course  of  business  as  a  public 
journalist,  and  the  matters  referred  to  were  matters  of 
public  property  and  public  interest;  that  it  was  a  fair  report 
of  a  proceeding  in  a  court  of  justice  published  in  good  faith, 
and  in  the  ordinary  course  of  judicial  reporting,  and  was 
privileged/' 

After  enquete,  the  case  was  argued  before  Mr.  Justice 
Archibald,  of  the  Superior  Court,  and  the  action  was  by  him 
dismissed  for  the  following  reasons: 

^'  Considering  that  it  is  proved  that  the  publication  madie 
by  the  present  defendant  was  a  fair  report  of  all  the  proceed- 
ings in  the  said  suit  of  the  present  plaintiff  against  the  said 
Nationaliste  newspaper,  and  was  made  without  malice  and  in 
good  faith  and  in  the  public  interest. 

"  Considering  that  the  publication  of  not  only  such  pro- 
oeedSngs  as  take  place  before  the  Judge,  but  such  also  as  take 
place  in  the  public  oiBces  of  the  Court  in  judicial  proceedings, 
is  protected  by  the  privilege  concerning  judicial  proceedings. 
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"Considering  that  the  plaintiff  has  no  ground  of  action 
against  the  defendant."    (See  3  E.  L.  R.  p.  25.) 

The  fairness  of  the  resume  of  the  libellous  plea  of  the 
Nationaliste  published  in  The  Gazette  is  not  in  question. 

The  only  point  before  the  Court  is  whether  the  publication 
of  such  documents  when  they  are  merely  filed  in  the  protho- 
notary^s  office,  and  before  the  cases  came  up  regularly  before 
the  Court,  is  protected  by  the  privilege  of  judicial  proceed- 

If  the  answer  be  affirmative,  the  judgment  a  quo  is  right. 
If  negative,  the  decision  of  the  hon.  Judge  is  wrong,  and 
the  appellant  is  entitled  to  a  judgment 

The  principles  which  must  guide  the  Court  are  those  of 
common  law.  The  Newspaper  libel  Act  of  Great  Britain, 
enacted  in  1881,  and  the  new  French  law  of  the  same  year, 
cannot  have  any  application  here.  If  they  could  be  invoked 
in  this  country,  they  would  seal  the  fate  of  the  respondent's 
case,  as  the  English  statute  limits  the  privileges  of  the  press 
in  reporting  judicial  proceedijags  to  "proceedings"  heard  "in 
open  Court,'^  while  the  present  law  of  France  is  to  the  same 
effect  as  to  criminal  matters,  civil  matters  being  still  regulated 
by  artw  1382  of  the  Code  Napoleon,  under  which  civil  responsi- 
bility undoubtedly  exists.  But  we  are  under  the  common 
civil  law  of  this  country,  which  is  not  at  variance  with  the 
English  common  law  on  this  subject  prior  to  the  "  Libel  Act.'* 
In  England,  as  far  back  as  1804  (Rex  v.  Lee,  5  Esp.  123) 
and  continually  since  (with  the  solitary  exception  of  Curry 
V.  Walter,  1  Bos.  &  PuL,  525,  since  overruled),  the  publica- 
tion of  an  ex  parte  proceeding  in  criminal  cases  was  not  only 
regarded  as  not  privileged  by  law,  but  as  an  illegal  act  in 
respect  of  its  tendency  to  obstruct  the  due  course  of  justice. 
Folkard  (Slander  &  Libel,  4th  ed.,  p.  187)  adds:  ''And  as 
the  same  illegal  act  of  publication  makes  a  special  prejudice 
to  the  individual  charged,  not  only  by  its  tendency  to  deprive 
him  of  the  benefit  of  a  fair  and  impartial  trial,  but  by  the  par- 
ticular disparagement  to  his  reputation  and  character  in  so- 
ciety, the  publisher  is,  on  the  ordinary  principle,  liable  to  an 
action  at  the  suit  of  the  injured  individual."  The  same  prin- 
ciple seems  to  have  been  applied  to  all  ex  parte  proceedings 
in  civil  matters,  and  to  the  effect  that  privilege  can  only  ex- 
tend to  matters  and  proceedings  in  open  Court,  during  a  trial. 
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In  the  words  of  Lord  Ellenborough :  "  Trials  at  law  fairly  re- 
ported, although  they  may  occasionally  prove  injurionB  to 
individuals,  have  been  held  to  be  privileged'.  Let  them  con- 
tinue BO  privileged ;  the  benefit  they  produce  is  great  and  per- 
manent, and  the  evil  that  arises  from  them  is  rare  and  inci- 
dental, but  these  preliminary  examinations  have  no  such 
pxivilege :"     Bex.  v.  Fisher,  2  Campb.  671. 

Even  as  to  the  publication  of  the  proceedings  of  a  trial, 
it  has  been  held  that,  although  speeches  of  counsel  axe  privi- 
leged, when  the  occasion  for  making  them  ceaises,  the  right 
also  ceases,  and  all  defamatory  matter  contain^  in  such 
speeches  cannot  lawfully  be  afterwards  published.  And,  there- 
fore, reporters  are  not  privileged  in  publishing  speeches  of 
counsel  containing  reflections  on  the  character  of  individuals, 
annexed  to  a  short  summary  of  the  trial,  without  stating  the 
evidence ;  it  does  not  follow  that  because  the  counsel  is  privi- 
leged as  to  what  he  says  in  a  court  of  justice,  a  publisher 
may  circulate  his  expressions  all  over  the  kingdom  in  a  printed 
paper.  And,  therefore,  although  a  counsel  might  not  be  re- 
sponsible in  an  action  for  slandfer,  yet  a  party  who  repeata 
the  slanderous  matter  to  all  the  world  would  be  liable  to  such 
an  action ;  for  the  repeating  of  such  slander  is  not  done  in  the 
course  of  the  administration  of  justice,  and,  therefore,  is  not 
privileged. 

Folkard  (loc.  cit.,  p.  185)  limits  the  privilege  of  a  judi- 
cial report  to  a  fair,  honest  and  impartial  report,  strictly  and 
properly  confined  to  the  actual  proceedings  in  Court. 

Such  was,  in  my  opinion,  the  true  doctrine  held  in  Eng- 
land before  the  enactment  of  the  Libel  Act,  which,  therefore, 
is  not  new  law  on  the  subject. 

Under  our  own  law,  the  privilege  now  invoked  is  no  greater 
nor  smaller,  and  must  be  confined  to  the  publication  of  pro- 
ceedings in  open  Court,  as  it  was  in  England  before  the  Libel 
Act  came  into  force,  and  as  it  undoubtedly  is  still  now  under 
that  Act. 

The  learned  Judge  of  the  Superior  Court  admits  in  his 
notes  the  difficulty  of  assimilating  proceedings  merely  filed 
and  proceedings  had  in  open  Court,  and  his  reason  for  decid- 
ing as  he  did  is  that  both  are  accessible  to  the  public,  and 
that  the  same  principle  underlies  the  publication  of  both, 
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namely,  the  interest  that  the  public  has  in  the  administration 
of  justice. 

But  the  answer  to  this  is  easy  and  peremptory.  First,  a 
privilege  cannot  be  extended^  and  a  pleading  tiled  at  the 
Greffe  is  not  a  proceeding  in  Court;  secondly,  a  written  plead- 
ing filed  in  the  prothonotary's  office  is  not  accessible  to  the 
public.  Tlie  only  diocuments  which  the  prothonotary  is  au- 
thorized to  communicate  to  the  public  are  the  plumitif  and 
the  ivgister,  mentioned  in  rule  20  of  the  rules  of  practice  of 
this  Court.  As  to  the  records  tht'mselves,  and  the  pleadings 
and  documents  composing  the  records,  they  are  to  be  com- 
municated only  to  the  parties  in  the  cause  and  in  the  ofi&oe 
of  the  prothonotary  only  (nde  36) ;  thirdly,  the  publication 
of  a  slanderous  pleading  is  not  in  the  interest  of  the  public, 
but  quite  otherwise.  It  has  a  tendency  to  prejudice  the  case, 
to  obstruct  the  due  course  of  justice,  to  unduly  inflame  the 
public  mind  against  the  party  attacked,  and  to  damage  his 
reputation  and  perhaps  destroy  his  business.  Taylor  (on 
Evidence,  No.  1481  and  seq.)  shows  that  thcsi'  rules  were 
and  are  constantly  followed  in  England. 

The  distinction  between  the  publication  of  an  item 
merely  stating  the  fact  of  the  institution  of  an  action,  fact 
taken  from  the  register  open  to  the  public,  and  the  publica- 
tion of  the  detailed  allegations  of  a  declaration  or  plea 
which  the  law  forbids  the  prothonotary  from  comnmnicat- 
ing  to  others  than  to  parties  in  the  suit,  is  clearly  made  in 
I^amothe  v.  Demers  (5  R.  J.  0.  .S.  C.  235.) 

In  the  present  case,  The  Gazette's  reporter  illegally 
gained  access  tb  a  record  of  the  Court,  in  the  prothonotary's 
oflSce,  which  record  he  was  not  entitled  to  even  look  at, 
took  ample  notes  from  a  pleading  highly  libellous,  contained 
in  such  record,  and  published  a  resinno  of  the  same  in  The 
Gazette.    Here  lies  the  offence. 

If  newspapers  are  allowed  to  publish,  flay  after  day,  ex- 
tracts or  resumes  of  all  the  wanton  and  scandalous  allega- 
tion contained  in  declarations  or  pleas  filed  in  the  records 
of  the  Court — for  instance,  in  actions  of  separation  l>etween 
husband  and  wife,  or  in  suits  affecting  other  family  rela- 
tions, or  concerning  secret  social  scandals,  in  which  the 
public  has  no  possible  interest — they  will  enjoy,  indeed,  a 
most  dangerous  liberty  and  will  be  free  from  a  very  natural 
and  just  responsibility. 
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The  company  defendant  has  not  pleaded  tlie  trutli  of 
the  libellous  matter,  nor  any  justification  beyond  the  privi- 
lege of  a  newspaper  in  the  publication  of  such  a  report. 
Consequently,  in  the  face  of  plaintiff's  assertion,  under 
oath,  denying  the  facts  alleged  against  him,  and  in  the 
absence  of  any  evidence  contradicting  his  statement,  the 
libel  must  be  pronounced  false  and  malicious  in  law,  malice 
being  legally  inferred  from  the  very  fact  of  the  publica- 
tion. 

As  to  the  amount  of  damages^  we  cannot  go  beyond  the 
date  of  action,  which  was  taken  two  days  after  the  publica- 
tion of  the  article  in  question.  The  real  damages  claimed 
and  proved  by  the  plaintiff  were  clearly  not  incurred  when 
he  sued  and  cannot  be  awarded.  But  the  article  being 
libellous,  its  publication  entails  damages  per  se,  not  specific 
or  real  damages,  but  damages  resulting  from  the  libel 
itself  as  injurious  to  the  feelings,  good  name,  and  Te[)uta- 
tion  of  the  plaintiff.  * 

Beversing  the  judgment  of  the  Superior  Court,  we,  th(*re- 
fore,  maintain  the  action.  We  assess  these  damages  at  the 
sum  of  $250,  with  interest  from  the  date  of  this  judgment, 
and  costs  of  the  action  as  brought  and  of  this  appeal. 

BosSK,  J.  (after  reciting,  the  i)leadings  and  the  judgments 
of  the  Superior  Court),  dissented  from  the  judgment  of  the 
majority  of  the  Court  for  the  following  reasons:  Two  days 
after  the  publication  of  the  article  in  The  Gazette,  Shal- 
low took  his  present  action.  He  complains  of  the  defalca- 
tion and  the  libel  in  The  Gazette  and  maintain:?  ^^^^^ 
the  publication  of  the  summary  of  the  defence  of  A'^'^^^^^ 
caused  him  damages  for  which  he  claims  compensation^- 

It  was  established  that  the  publication  of  the  action 
taken  by  Shallow  and  the  publication  of  Asselin's  P^^^' 
were  in  the  ordinary  course  of  the  respondent's  re]>r>rt.>  of 
judicial  proceedings,  and  they  contain  a  true  extract  o^  ^"^ 
grounds  alleged  in  the  action  and  in  the  plea,  and  Sl^^'*^^ 
himself  says  that  he  does  not  think  that  The  G^razette 
published  the  plea  with  the  intention  of  causing  hi  :»^  ^^"^ 
'  arm. 

As  J  liave  already  said,  the  action  was  dismissed  ^X  * 
Superior  Court,  and  in  support  of  his  present  app^^^  * 
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appellant  has  submitted  to  us  the  proposition  that  if  it  be 
permi^sib)e  for  the  newspapers  to  publish  the  arguments 
of  counsel  in  cases  before  the  Courts^  and  to  publish  the 
pleadings  in  these  cases,  whether  they  are  civil  or  criminal 
cabes,  it  is  not  open  to  them  to  make  public  the  declarations 
and  pleas  filed  and  produced  in  the  ofiSces  of  the  same 
Courts;  that  these  documents  are  not,  of  their  nature,. 
public  documents,  and  should  not  be  communicated  or 
luinded  to  others  than  the  parties  to  the  case  or  their  attor- 
iievs 

For  my  part,  I  admit  the  novelty  of  this  proposition. 
We  have  always  been  accustomed,  in  this  Province,  to  pub- 
lish the  pleas  filed  in  civil  cases  as  well  as  the  grounds  al- 
leged in  support  of  the  actions,  and  we  can  easily  conceive 
the  great  number  of  cases  in  which  such  publication  would 
be  of  the  very  first  importance. 

For  many  years,  also,  we  have  been  accustomed  to  read 
about  the  issuing  of  warrants  and  summonses  in  the  Police 
Courts.  News  of  this  nature  would  cause  a  great  deal  more 
damage  than  news  referring  to  civil  suits.  Serious,  maybe 
irreparable  damage,  might  result  from  the  publication  of 
a  complaint  lodged  in  the  Police  or  Becorder*s  Courts.  And. 
in  these  cases  the  abuse  of  the  privilege  of  the  malice  of  the. 
intent  is  to  be  inferred. 

The  statute  of  England,  1881,  makes  no  reference  to  the 
publication  of  judicial  proceedings,  which  had  then  been 
for  a  long  period  of  time,  and  have  ever  since  been  consid- 
ered as  privileged.  (His  Lordship  here  cites  and  reads 
Odgers   on  Libel,  last  edition,  pp.  290  and  following.) 

Continuing,  His  Lordship  said: — The  reason  for  there 
being  any  -doubt  on  the  point  is  entirely  due  to  the  fact 
that  in  England  there  was  some  hesitation  manifested  and 
we  find  in  the  reports  certain  decisions  and  judgments  to 
the  effect  that  the  publication  of  ex  parte  proceedings  was 
not  justified,  and  opened  the  way  to  an  action  for  libel. 
But  this  doctrine  was  soon  abandoned  and  the  contrary 
doctrine  is  now  universally  adopted  and  recognized. 

Under  the  English  statute,  therefore,  there  is  no  longer 
any  ground  for  an  action  for  libel  based  upon  the  reports 
in  a  newspaper  of  ox  parte  ])roceedingK,  or  upon  reports 
of  informations  or  complaints  having  been  made. 
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An  exception  would  probably  be  made  in  the  case  of 
malice,  because  if  it  were  otherwise  it  would  lead  to  abuse. 
But,  with  this  one  exception,  the  doctrine  of  the  Liberty 
of  the  Press  seems  to  have  been  admitted. 

Odgers  on  Libel,  American  edition  of  1887,  republished 
in  the  second  English  edition,  pp.  187  and  following,  can 
be  consulted  on  this  point,  especially  the  remarks  of  Lord 
Coleridge,  C.  J.,  also,  Starkie  on  Slander  and  Libel,  4th 
edition,  1876,  pp.  187  and  following,  and  pp.  193  and  follow- 
ing. 

In  the  cases  above  cited,  the  principle  of  the  liberty  of 
the  press  respecting  the  publication  of  reports  of  judicial 
proceedings  is  carried  very  much  further  than  it  is  necessary 
for  the  decision  of  the  present  case,  in  which  the  publica- 
tion was  made  of  a  contested  action,  the  declaration  in 
which  was  noted  and  reported  when  filed  in  the  office  of  the 
Court,  as  was  also  the  case  when  the  plea  was  filed  and  pro- 
duced in  the  office  of  the  Court. 

Both  documents  were  in  the  possession  of  the  public: — 
The  action  taken  by  Shallow,  in  which  he  complains  of  the 
article  contained  in  Le  Nationaliste,  and  the  plea,  filed  by 
Asselin,  in  the  office  of  the  Court,  and  containing  the  rea- 
sons why  Shallow's  action  in  damages  should  be  dismissed. 

Rules  of  practice  of  the  Superior  Court  have  been  cited 
to  us  to  prove  that,  with  the  exception  of  the  parties  to  the 
case  and  their  representatives,  no  person  has  the  right  to 
take  communication  of  the  records  of  the  Superior  Court 

Any  such  rule  was  established  for  the  proper  carrying 
on  of  the  business  of  the  office  of  the  Court,  but  it  goes 
no  further.  It  could  certainly  not  be  interpreted  to  go 
further  than  that  nor  to  lead  us  to  decide  that  it  has  the 
force  of  law  capable  of  changing  the  law,  and  of  making  of 
the  office  of  the  Superior  Court  a*  sort  of  dark  chamber  in 
which  all  the  proceedings  would  be  carried  on  secretly. 

The  appellant  has  also  cited  in  his  behalf  the  case  of 
Archambault  v.  The  Great  North  West  Telegraph  Company, 
decided  in  appeal  in  March,  1886,  but  one  of  the  reasons  of 
the  judgment  (18  R.  L.  181),  is  that  it  was  not  proved  that 
the  declaration,  of  which  the  plaintiff  complained,  had  been 
filed  in  Court  at  the  time  when  the  libel  was  published, 


SHALLOW  V.  Tin:  nAziyrrK  rmxriya  comfaxy.    353 

that  it  did  not  at  the  moment  form  part  of  the  archives  of 
the  Court,  and,  consequently,  was  not  a  document  of  public 
access. 

At  page  1044,  vol.  18,  of  the  American  and  English 
Encyclopaedia  of  I^w,  paragraph  dd,  says :  *'  There  must  be 
a  judicial  hearing  of  some  kind/'  This  is  based  upon  the 
decision  rendered  in  the  case  of  Arehambault  v.  The  Great 
North  Western  Telegraph  Company,  which  I  have  just  cited. 

It  is  unnecessary  for  me  to  refer  to  the  authorities  cited 
to  me  by  the  appellant  referring  to  the  English  statute  of 
1881,  concerning  the  relationship  between  the  newspapers 
and  the  doctrine  of  the  Liberty  of  the  Press,  as  well  as  to 
tlie  special  laws  of  France,  and  the  decisions  rendered 
under  the  system  which  prevails  in  that  country.  Dalloz, 
supplement,  Vo.  Presse,  Nos.  1099,  and  seq. 

Both  laws  are  inapplicable  to  this  country,  and  our 
jurisprudence,  as  we  have  it  in  Sullivan  v.  La  Minerve 
Printing  Co.  (Q.  0.  R.  5  S.  C.  106),  Lamothe  &  Demers 
(Court  of  Beview  same  volume,  page  235),  is  to  the  effect 
that  the  freedom  of  the  press  respecting  the  publication  of 
reports  of  judicial  proceedings  in  open  Court,  but  applies 
equally  to  the  publication  of  the  proceedings  or  of  the 
contents  of  documents  filed  in  the  offices  of  the  Courts 
when  it  is  done  in  good  faith  and  in  the  interest  of  the 
public. 

As  a  matter  of  fact,  where  ia  the  law  which  declares 
that  documents  filed  in  the  offices  of  our  ('ourts  are  private 
documents,  and  that  proceedings  had  in  cases  before  they 
are  heard  before  the  Courts  are  of  such  private  interest, 
or,  rather,  of  such  little  public  interest,  that  the  public  has 
neither  the  right  nor  an  interest  in  knowing  about  the  cases 
pending  before  the  courts  of  justice,  about  the  commercial! 
law-suits,  about  those  who  are  insolvent  or  those  who  are 
likely  to  become  so,  and  the  reasons  for  which  they  are 
likely  to  become  insolvent,  and  who  are  those  who  contend 
thev  are  not  insolvent? 

The  consideration  of  one  single  fact  will  go  to  show  how 
unjust  it  is  to  condemn  the  respondent  for  libel. 

Shallow  had  taken  an  action  in  damages.  The  fact  that 
3ie    had    taken    such    action    and    the    reasons    which    had 
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prompted  him  for  doing  it  were  reported  in  The  Gazette. 
He  did  not  complain  about  this — he  took  great  care  not  to 
complain  about  it;  but  he  does  complain  that  The  Gazette 
published  the  defence,  which  was  .filed  by  Asselin  to  Shal- 
low's action  for  libel;  he  says  that  that  defence  should  have 
remained  private  and  secret,  and  he  bases  his  action  entirely 
upon  this  fact. 

Well,  the  action  for  libel  taken  against  Asselin  is  still 
pending;  at  the  present  moment  it  is  inscribed  upon  the 
roll  of  cases  to  be  heard  on  their  merits.  It  is  possible 
that  Asselin  will  prove  the  truth  of  his  plea  and  that  the 
action  taken  against  him  will  be  dismissed.  What  will  be- 
come then  of  the  action  taken  against  The  Gazette  for 
publishing  the  contents  of  the  plea  filed  by  Asselin^  and 
what  will  become  of  the  judgment  of  this  Court  giving 
damages  to  'the  appellant  before  the  trial  and  judgment  in 
the  case  of  Shallow  v.  Asselin  because  the  defence  was  true 
and  Shallow  had  no  right  to  recover  any  damages  ?  I  would 
dismiss  the  appeal  and  confirm  the  judgment,  with  costs. 


QUEBEC. 


Court  of  King's  Bench  (Appeal  Side.)     Dec.  24th,  1907. 

LOCOMOTIVE  AND  MACHINE  COMPANY  OF  MON- 
TREAL, LIMITED  V.  DELORME. 

Coram,  Taschereau,  C/J.,  Bosse,  Blanchet,  Laveronb, 
pnd  Cboss^  JJ. 

Master  and  Servant — Injv/ry  to  Workman — Volenti  non  flit 
injuria — Loss  of  Finger--^ffer  by  Appellants  to  Pay  Doc- 
tof^s  BUI — Effect  of  as  Admission  of  Liability — Negli- 
gence of  Foreman — Liberal  Assessment  of  Z)ania^6*-HK*- 
cretion  of  Trial  Judge. 

The   defendant   (appellant)   appeals  from   a   judgment 
rendered  at  Montreal,  June   12th,   1907,  by  Mr.  Justice 


WroMOTlYE  d  MACHINE  CO,,  MONTREAL,  v.  UELORME.  355 

Guerin,  condemning  it  to  pay  the  sum  of  $1,600,  with  inter- 
est and  costs,  to  the  respondent,  who  had  the  little  finger 
of  his  right  hand  crushed  while  working  for  the  appellant. 
The  plaintiff  (respondent)  was  engaged  at  the  time  of  the 
accident,  with  his  co-labourers,  under  the  immediate  super- 
vision of  the  appellant's  foreman  in  rolling,  by  means  of  a 
rolling  hitch,  the  foot-block  of  an  old  derrick,  weighing 
from  700  to  800  pounds,  from  one  position  to  another  upon 
a  flat-car  on  to  which  the  foot-block  had  been  hoisted. 
Plaintiff's  little  finger  was  seriously  injured,  and  he  was  per- 
manently injured.  The  judgment  appealed  from  found 
specific  acts  of  negligence  on  the  part  of  the  appellant's 
foreman,  who  had  not  caused  the  hitch  to  be  properly  fas- 
tened to  the  foot-block  in  face  of  the  remark  of  one  of  the 
gang  that  it  was  secured  insufficiently,  iippellant  bases 
his  appeal  on  several  grounds,  the  principal  ones  being  re- 
spondent's failure  to  prove  his  charges;  that  he  had  volun- 
tarily assumed  the  risk,  and  further,  grounds  resulting  from 
respondent's  remarks  to  his  foreman,  his  behaviour  after 
the  accident,  and  the  excessive  amount  of  damages,  which 
should  be  reduced  owing  to  the  carelessness  of  respondent 
in  not  protecting  his  injured  finger  from  contamination. 

Cross,  -J.: — ^From  a  consideration  of  the  evidence,  the 
foreman  appears  to  have  thought  the  blocic  of  wood  would 
fall,  and  that,  if  it  did,  it  would  do  no  harm  to  anyone. 
This  was  imprudence  on  the  part  of  its  foreman  for  which 
appellant  is  responsible.  A  serious  reason  on  the  appeal  is 
that  the  damage  did  not  result  from  the  accident,  but  was 
the  result  of  respondent's  neglect  ol  his  wounded  finger. 
The  weight  of  the  medical  evidence  establisned  that  the 
tissues  of  the  finger  were  crushed.  The  result  would  be  that 
the  effects  of  the  accident  might  not  manifest  themselves 
for  some  days,  and  during  that  period  respondent  seems  to 
have  taken  ordinary  precaution  to  prevent  contamination 
and  protect  his  finger.  The  doctor's  bill  alone  accounts  for 
a  very  large  part  of  the  condemnation,  and  we  think  re- 
spondent has  proved  his  damages  to  the  amount  at  which 
they  were  assessed  by  the  first  Court,  even  if  we  might  not 
have  allowed  him  as  much  ourselves.  That  was  a  matter 
within  the  discretion  of  the  learned  Judge  below,  and  which 
we  would  not  override  unless  for  reasons  better  than  those 
Advanced  by  appellant.    It  is  to  be  remarked,  as  the  point 
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has  been  raiBed  in  this  case,  that  the  offer  to  make  the  pay- 
ment of  the  doctor's  bill  by  appellant  was  no  admission  of 
liability  on  its  part  under  the  circumstances  of  this  case 
of  responsibility  for  the  accident.  Judgment  confirmed 
with  costs. 

Appeal  dismissed. 


'TH  j»: 


Eastern   Law  Reporter. 
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QUEBEC. 

December  24th,  1907. 

MONTREAL   PARK   AND   ISLAND   RAILWAY   COM- 
PANY V.  LABROSSE. 

COURT   OF   king's   BENCH    (APPEAL   SIDE). 

Coram,  Bosse^  Blanchet^  Trenholme^  Lavergne  and 
Cross^  JJ. 

Street  RaUmat^ — Injury  to  the  'Person^ — Pedestricm  Hurt  by 
Car — Negligence  of  Motorman — Trespass  on  Tracks. 

Appeal  from  the  judgment  of  the  Superior  Court, 
Montreal,  Guerin,  J.,  rendered  the  6th  June,  1907,  con- 
demning defendant  to  pay  plaintiff  (respondent)  $1,333  and 
costs.  The  husband  of  respondent  was  struck  by  one  of 
the  appellant^s  (defendant's)  oars  on  Maple  wood  avenue,  and 
died  next  day  from  his  injuries.  Respondent  claimed  the 
accident  was  due  to  the  inexperience  of  the  motorman  in 
charge  of  the  car;  to  the  bad  condition  of  the  brakes,  and 
to  the  high  rate  of  speed  at  which  the  car  was  running. 
The  defence  was  that  the  deceased  was  trespassing  on  ap- 
pellant's property  by  walking  on  the  tracks,  and  that  he 
stepped  in  front  of  the  car.  At  the  trial  the  motion  made 
by  appellant  to  withdraw  the  case  from  the  jury  was  denied, 
and  judgment  was  rendered  for  the  amount  stated. 

Bosse,  J.  (dissenting),  was  of  opinion  that  there  was 
no  evidence  establishing  how  the  accident  had  happened. 
It  was  not  sufficient  for  respondent  to  establisli  that  her 
husband  had  been  struck  by  one  of  appellant's  cars;  it  was 
necessary  to  prove  that  the  accident  resulted  from  some  act 
of  neghgence  on  the  part  of  appellant,  and  its  employees. 
The  cars  seem  to  have  been  properly  equip])rd.     The  jury 
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M^as  evidently  in  error  in  its  appreciation  and  application 
of  rule  12  of  instructions  for  appellant's  employees.  It 
refers  to  cars  following  one  another — not  to  cars  going  in 
opposite  directions  on  separate  tracks,  as  in  this  case.  His 
Ix)rd8hip  would  allow  the  appeal,  with  costs,  and  dismiss 
the  action. 

Lavergne,  .1.: — The  majority  of  the  (  burt  differ  from 
their  colleague  on  the  appreciation  of  the  facts  of  the  case. 
Decary  (plaintiff's  deceased  husband)  had  a  right  to  be 
where  he  was — a  sign  placed  by  appellant  near  where  he  was 
struck,  and  which  he  was  endeavouring  to  reach,  indicated 
where  the  cars  stopped.  He  was  not  trespassing.  The  car 
was  ])roceeding  at  an  excessive  rate  down  a  steep  grade. 
Even  admitting  the  motorman  signalled  his  approach  by 
sounding  his  gong  or  blowing  his  whistle,  ]\q  maintained  the 
excessive  speed,  lie  only  applied  his  brakes  when  close  to 
Decary  and  after  he  had  seen  deceased  from  a  long  distance 
— the  track  is  straight  and  the  view  was  uuol)structed.  This 
was  n(»gligence  on  the  part  of  the  motornuui.  The  car  was 
passing  at  great  speed  a  point  where  it  was  customary  and 
usual  for  it  to  stop.  It  should  have  been  slowed  up,  at  least, 
when  passing  that  ])oint.  The  motorman  was  not  in  control 
of  the  car.  He  ran  a  considerable  distance  before  being  able 
to  bring  his  car  to  a  standstill.  The  verdict  is  not  one  which 
reasonable  men  would  not  render,  viewing  the  whole  of  the 
evidence.     Judgment  confirmed   with  costs. 


QUEBEC. 

December  24Tn,  1907. 

CAXADhVX  PACIFIC    RAILWAY  COMPANY  v.  DOM- 
INION HKIDGK  COMPANY. 

COURT   OF   king's   BENCH    (APPEAL  SIDE). 

Coram,  1\\s('m:in:Ar,  C.J.,  Hosse.  Blaxciiet.  Lavkrone, 
and  MAirriNKAC.  ad  boi%  JJ. 

Negligence  —  Discharging  Frei^gJit  from  {Reamer  to  Scow  — 
(^arelessnrss  of  Employees^ — Sinking  of  Scotv^—E^ponsu 
hility  for  Accident, 

This  is  an  a])i)eal  by  the  defendant  from  a  jadgment 
of  Mr.  Justice  Tellier,  rendered  on  the  8th  of  N"oveniber, 
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190G,  by  which  the  plaintiff's  action  was  maintained  for 
$1,040.80,  with  interest  and  costs.  The  facts  are  in  sub- 
stance as  follows:  The  plaintiff  company  (respondent) 
alleges  in  substance  that  on  the  21st  of  October,  1904,  it 
was  receiving  upon  its  scow  Miramichi,  then  alongside  the 
flefcndant's  (appellant's)  ship  (steamship  Lake  Michigan), 
certain  pieces  of  iron  which  were  l>eing  lowered  by  means 
of  a  derrick  operated  by  the  plaintiff  company,  and  situated 
upon  its  floating  scow  ('hampion;  that  the  defendant  com- 
])anv,  by  its  employees,  hooked  the  lifting  cable  of  the  der- 
rick into  a  chain  around  the  pieces  of  iron  that  were  to  be 
lowered  on  to  the  scow,  that  in  the  course  of  this  operation 
two  heavy  pieces  of  iron  became  dislodged  and  slijiped  from 
the  deck  of  defendant's  ship,  falling  upon  the  scow  Mira- 
michi, breaking  holes  through  the  scow  and  causing  it 
to  list  to  one  side  and  then  sink,  so  that  a  large  quantity  of 
other  iron  and  materials  already  placed  thereon,  })artly  from 
defendant's  ship,  but  for  the  greater  part  from  another 
vessel,  slipped  and  fell  to  the  l)(>ttom  of  the  river,  and  that 
the  said  accident  was  due  to;  (a)  The  fault  and  negligence 
of  defendant's  employees,  whose  duty  it  was  to  fasten  the 
chain  around  the  pieces  of  iron  and  to  attach  the  chain  to 
the  derrick  cable,  and  who  did  not  properly  secure  the 
chain,  but,  on  the  contrary,  gave  the  signal  to  proceed  and 
hoist  the  pieces  of  iron  before  the  said  chain  had  been  pro- 
perly placed  and  attached,  and  without  having  securely  or 
proi)erly  fastened  the  said  chain  around  the  pieces  of  iron, 
by  reason  whereof  the  chain  having  either  been  improperly 
or  insecurely  hooked  or  not  hooked  at  all,  was  merely  pulled 
by  the  derrick  from  under  the  heavy  pieces  of  iron  whereby 
the  latter  were  dragged  far  enough  to  fall  over  the  side 
of  the  ship,  (b)  The  neglect  of  the  defendant's  employees 
to  give  proper  signals,  (c)  The  fact  that  the  chain  provided 
bv  the  defendant  was  defective  bv  being  constructed  to  fas- 

•  ft  K^ 

ten  by  a  hook  instead  of  by  rings.  The  defendant  company 
(appellants)  alleged  that  the  beams  were  allowed  to  slip 
from  the  chain  sling  and  fall  upon  the  scow  solely  through 
the  fault  and  negligence  of  those  in  charge  of  the  derrick 
or  others  for  whom  the  respondent  is  responsible;  that, 
either  through  the  improper  operation  of  the  respondent's 
derrick  or  its  imperfect  condition,  the  beams  after  being 
at  first  suddenly  jerked  a  short  distance  when  the  derrick 
commenced  to  work,  were  allowed  to  rest  again  upon  the 
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steamship's  deck  through  the  sudden  stopping  of  the  derrick, 
and  for  this  reason  the  sling  and  chains  were  allowed  to 
slacken^  so  that  the  beams  slipped  and  fell  upon  the  scow; 
that  before  the  beams  so  fell  the  hook  or  the  fall  of  the 
plaintiff's  derrick  had  been  properly  attached  to  the  chain 
sling,  which  had  been  properly  placed  around  the  beams; 
that  all  the  materials  used  by  the  defendant  in  connection 
with  the  work  were  of  the  usual  and  proper  kind  and  con- 
dition, and  the  defendant's  representatives  carried  on  the 
work  of  handling  the  beams  in  so  far  as  they  had  anything 
to  do  with  it,  in  the  proper  and  usual  manner  in  every  way, 
and  that  the  falling  of  the  beams  was  in  no  way  due  to 
any  fault  or  negligence  on  the  part  of  appellant  or  its  re- 
presentatives, but  was  unavoidable  in  so  far  as  they  are  con- 
cerned. The  issues  were  joined  by  the  answer  to  plea, 
which  was  in  the  nature  of  a  general  denial.  It  will  be  seen 
that  the  judgment  appealed  from  is  based  upon  the  follow- 
ing considerants :  1.  That  the  ^'falling  of  the  beams  was 
due  to  the  falling  of  the  hook  fastening  the  chain  or  sling 
passed  around  the  beams,  and  occurred  at  the  beginning 
of  the  lifting  of  the  beams."  2.  That  "  had  the  hook  been 
maintained  in  its  position  by  defendant's  employees  when 
the  order  for  lifting  the  beams  was  given  the  accident  would 
not  have  happened."  3.  That  "  the  hook  of  the  chain  or 
sling  tying  the  beams  was  too  much  opened."  4.  That  ^'  if 
the  sling  around  the  beams  had  been  fastened  by  a  ring 
instead  of  a  hook  the  accident  would  not  have  happened." 
5.  That  "  the  chain  or  sling  was  the  defendant's,  and  it  was 
part  of  its  work  to  place  and  fasten  the  sling  around  the 
beams,  and  then  to  command  the  hoisting  to  the  plaintiff's 
employee  operating  the  derrick."  The  appellant  contends 
that  the  judgment  of  the  Court  of  first  instance  should  have 
held  that  the  accident  was  due  to  the  improper  operation 
of  the  respondent's  derrick  by  the  respondent's  employees, 
and  that  in  any  event  it  should  have  held  that  the  respond- 
ent failed  to  make  the  necessary  proof  that  tfte  accident  was 
fine  to  fault  or  negligence  on  the  part  of  the  appellant. 

Taschereau,  C.J. : — The  preRcnt  case  rests  upon  the 
appreciation  of  the  facts  establisheci  by  the  evidence.  There 
is  no  dispute  as  to  the  legal  principles  and  as  to  the 
grounds  upon  which  is  hasod  the  civil  responsibility  which, 
it  is  claimed,  rests  upon  the  appellant.     For  the  reasons 


iJREAT  XORTHERN  ItAILWAY  CO.  {CA^MJAJ   r.TUJWOT,   361 

Stated  in  his  judgment,  the  Judge  of  the  (-ourt  below  held 
the  appellant  responsible  for  the  accident.  Two  of  the 
Judges  of  this  Court  are  of  the  same  opinion.  The  major- 
ity, however,  hold  the  contrary.  The  facts  not  being  in 
dispute,  while  important  for  the  parties,  lessens  the  inter- 
est of  the  case  from  the  viewpoint  of  jurisprudence.  The 
judgment  below  says  the  accident  was  primarily  due  to  the 
way  in  which  the  sling  or  chain  was  fastened  around  the 
beams.  The  majority  of  this  Court  is  of  opinion  that  there 
is  error  on  that  point  in  the  judgment  appealed  from.  The 
beams  had  been  safely  lifted  several  feet  before  they  slipped 
out  of  the  sling.  It  was,  therefore,  due  to  the  careless 
and  imprudent  way  in  which  the  employees  of  respondent 
were  handling  them.  The  duty  of  lifting  the  beams  was  up- 
on the  respondent.  The  work  preparatory  to  the  lifting  of 
the  beams  was  to  be  done  by  appellant's  workmen,  and  the 
evidence  establishes  that  it  was  thoroughly  and  properly 
done.  It  was  none  of  their  business  to  foresee  that  the 
crane  would  not  be  carefully  used,  since  respondent's  work- 
men were  fully  qualified,  by  long  experience,  to  do  the  work 
well.  Appeal  maintained,  with  costs,  and  judgment  of  the 
Superior  Court  reversed  and  respondent's  action  is  dis- 
missed with  costs. 

BossE  and  Martineau,  ad  hoc.  JJ.,  were  of  opinion  to 
dismiss  the  appeal  and  confinn  the  judgment  of  the  Super- 
ior Court  for  the  reasons  stated  in  that  judgment. 


QUEBEC. 

December  24Tn,  1907. 

GRP:AT  north  KKX  railway  company  of  CAN- 
ADA V.  TURCOT. 

COURT  OF  king's  BENCH  (APPEAL  SIDE). 

Coram,   Tasciiereau,    C.J.,    Bosse,   Blanchet^    Tren- 
HOLME,  and  Laverone,  JJ. 

Master  and  Servant — Negligence — Injury  to  Workman — Un- 
skilful  Use  of  Tool — Ummtdbility  of  Tool  [Supplied  for 
Workman's  Use — Contributory  Negligence. 

Appeal  from  the  judgment  of  the  Superior  Court,  Mon- 
treal, Lafontaine,  J.,  rendered   the   23rd  February,   1907. 


362  THK  I-JASTtJHX  LAW  KtWOKTER, 

Plaintiff  sued  defendant  for  $5,000  for  damages  (loss  of 
an  eye)  caused  to  him  when  he  was  engaged  in  putting  a 
new  brass  above  the  journal  of  a  passenger  coach.  To  do 
the  work  plaintiff  was  given  a  tool  which  he  claims  was 
dangerous,  of  bad  quality,  and  not  intended  for  such 
use;  while  striking  the  brass  to  force  it  into  position,  a 
chip  flew  off  the  tool  and  put  out  his  eye.  He  claims  the 
bar  he  was  working  with  was  defective,  inasmuch  as  it  was 
tempered  too  hard  and  was  accordingly  brittle.  The  plea 
was,  plaintiff,  even  supposing  it  to  be  brittle  and  defective, 
should  not  have  used  the  crowbar  for  the  work  in  ques- 
tion; that  plaintiff  was  an  experienced  workman  and  knew 
how  to  do  the  work  he  was  engaged  in,  and  that  he  did  the 
work  in  the  way  in  which  he  chose  himself  to  do  it  safely; 
that  the  accident  was  due  to  his  mis-use  of  the  tool;  that  no 
one  told  him  how  to  do  the  work  on  the  occasion  in  ques- 
tion, since  he  knew  how  to  do  it,  and  that  the  work  was 
not  dangerous.  The  ('ourt  below  found  that  the  tool  was  de- 
fective, improperly  tempered;  that  while  not  the  proper  tool 
for  the  work  in  hand,  it  was  the  only  kind  of  a  tool  suj)- 
plied  for  the  jmrpose;  that  the  defendant  company  never 
inspects  the  tools  it  supplies  to  its  workmen.  Plaintiff  was 
granted  $1,999  damages.  The  case  being  purely  one  of 
fact,  appellant  argues  that  the  judgment  should  be  re- 
versed, because  the  better  evidence,  the  greater  weight  of 
evidence,  contradicts  the  finding  of  the  ('ourt  below. 

Blanchet,  J.: — It  would  be  next  to  impossible  for  the 
company  to  inspect  daily  all  the  crowbars  it  uses.  But,  on 
another  point,  we  must  confirm  the  judgment.  Appellant's 
own  foreman,  a  man  of  great  experience,  uses  point  of 
crowbar  to  strike  with,  not  the  other  end  as  pretended  by 
appellant  it  should  be,  and  is  generally,  done.  The  only 
tool  su])pliefl  to  the  workman  was  a  crowbar.  Very  dan- 
gerous tool  when  necessary  to  strike  iron  or  steel  with  it. 
Great  negligence  on  part  of  company  to  supply  men  only 
with  crowbar  for  the  work  upon  which  they  were  engaged. 
It  was  not  sufficient  to  simply  warn  the  workmen  how  to 
use  crowbar.  The  foreman  should  have  seen  his  orders 
were  obeyed.  The  company  should  protect  workmen 
against  their  own  mistakes.  The  company  did  not  properly 
protect  respondent  from  injury.  Judgment  confirmed  un- 
animously, with  costs. 
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QUEBEC. 

Deckmber  24th,  1907. 
DESLAURIERS  v.  FORGET  et  al. 

COURT   OF   king's   BENCH    (APPEAL   SIDE). 

Coram,  Tasciieheau,  C'.J.,  Bosse,  Blanciiet,  I'ren- 
holme,  and  Lavemgne,  J  J. 

Contrdci  —  Stockbrokers  —  Order  to  Purchase  Shares — Pay- 

merit — Principal  and  Agent. 

Appeal  from  the  judgment  of  the  Superior  Court,  Mon- 
treal, Charbonneau,  J.,  rendered  the  3rd  May,  1907.  The 
appellant,  parish  priest  of  Xew  Bedford,  Mass.,  alleges  that 
on  the  19th  March,  1902,  he  requested  resi)on(lents  to  l)uy 
for  his  account  150  shares  of  the  stock  of  the  Dominion 
Cotton  Co.,  and  that  ahout  the  said  date  received  in  answer 
a  document  confirming  the  purchase  for  the  sum  of  $8,- 
892.50;  that  on  the  21st  March,  he  forwarded  respondents 
$1,500  and  $1,000  more  on  the  4th  Aj)ril;  and  about  the  1st 
June,  1902,  he  ordered  the  sale  of  75  of  the  shares  when 
the  price  was  up  and  instructed  respondents  to  credit  him 
with  his  gains,  which  respondents  pretended  to  do.  Later, 
however,  ahout  the  commencement  of  1904,  he  discovered 
that  the  shares  had  never  been  bought  for  hiui  and  he  sued 
to  recover  his  money.  Resj)ondents  plead,  that  ai)out  the 
game  date,  they  received  an  order  from  the  Kev.  J.  B. 
Frigon,  to  buy  200  shares  of  Dominion  Cotton,  without  it 
being  in  any  mode  known  to  them  that  150  of  them  were 
for  the  account  of  the  ap])ellant;  that  they  bought  the 
shares  and  credited  them  to  the  acccmnt  of  Frigcm ;  that 
they  had  received  $2,550  from  Frigon,  whom  they  credited 
with  the  amount;  that  all  these  transacticms  had  been  made 
through  one  of  their  clerks,  one  L.  E.  (lagnon,  who  was  the 
intimate  friend  of  Frigon  and  of  the  appellant,  iind  who, 
at  the  suggestion  of  Frigon,  had  sent  a  notice  of  purchase  to 
appellant  without  respondents'  knowledge,  but  simply  for 
the  purpose  of  notifying  ap])ellant  that  150  of  the  shares 
bought  by  Frigon  were  for  a])pellant  and  not  for  tlm  pur- 
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pose  of  transferring  them;  that  75  were  sold  upon  Frigon^s 
order,  and  later  the  other  75  were  sold  to  protect  them- 
selves as  Frigon's  margin  was  exhausted;  that  .appellant 
complained  to  them  in  February,  1904,  that  Frigon  and 
Gagnon  had  duped  him  and  a  settlement  was  reached  be- 
tween appellant  and  Gagnon.  In  answer  to  this,  appellant 
said  his  money  was  sent  to  respondents  and  that  he  had 
nothing  to  do  with  the  transactions  between  Frigon  and 
Gagnon;  that  he  had  dealt  with  Gagnon  in  his  capacity  as 
representative  of  and  as  being  in  the  employ  of  respondents 
and  in  the  ordinary  course  of  affairs;  that  the  arrangements 
made  to  settle  the  matter  were  to  protect  respondents  who 
have  always  refused  and  neglected  to  live  up  to  them. 
Gagnon  made  an  intervention  in  the  case,  which  was  con- 
tested and  dismissed.  There  is  no  appeal  from  that  judg- 
ment. The  judgment  dismissed  the  action,  holding  that 
the  shares  were  bought  for  and  in  the  name  of  J.  B.  Frigon, 
ho  did  not  disclose  the  name  of  his  principal  to  defend- 
ants; that  Frigon  received  instructions  from  plaintiff  to 
buy  the  said  shares;  that  plaintiff  is  without  right  in  de- 
manding re-payment  of  the  amounts  he  has  paid  to  them, 
and  that  his  only  recourse  is  to  demand  delivery  of  the 
shares  upon  payment  by  him  to  defendants  of  what  he 
owes  them  or  to  force  them  to  render  him  an  account, 
which  is  not  the  purpose  of  the  present  action.  It  is  dis- 
missed with  costs.  Appellant  argues  the  judgment  is  wrong 
when  it  says  the  purchase  of  stock  was  made  in  the  name 
of  Frigon.  Why,  then,  was  the  notice  sent  to  appellant  by 
Gagnon,  the  respondents'  employee?  Gagnon  was  acting 
within  the  limit  of  his  duties.  The  money  was  sent  by 
draft  to  the  order  of  respondents  and  by  cheque  to  the 
same  order.  Appellant  cites  Langlois  v.  La  Caisse  d'Econo- 
mic,  Q.  0.  K.  4  S.  C.  65.  Frigon's  account  shews  he  never 
paid  in  more  than  $300  to  finance  his  considerable  opera- 
tions. Gagnon,  respondents'  mandatory,  manipulated  the 
account  and  padded  it  with  appellant^s  money.  Respond- 
ents acknowledge  their  responsibility  in  a  letter  dated  4th 
March,  1904.  There  can  be  no  doubt  Gagnon  and  Frigon 
speculated  with  appellant's  money;  the  necessary  legal 
consequence  is  that  Gagnon,  who  acted  as  respondents' 
employee,  rendered  them  responsible.  And  what  was  appel- 
lant's remedy?  Ho  had  advanced  money  to  respondents, 
his  action  was  to  recoyer  it.     The  judgment  appealed  from 
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does  not  deny  a  right  of  action  against  respondents,  it 
simply  says  appellant  did  not  adopt  the  proper  one.  Ee- 
spomlentb  argue  that  the  judgment  should  be  confirmed. 
The  proof  necessary  to  substantiate  the  appellant's  claim 
IS  lacking.  The  question  to  be  decided  here  is  not  whether 
a  principal  is  responsible  for  the  acts  of  his  agent  even 
when  they  are  unknown  to  him,  but  whether  respondents 
are  responsible  for  the  acts  of  their  agent  when  it  is  estab- 
Ushed  that  they  knew  not  only  nothing  about  them,  but 
that  they  could  not  ])revent  them,  and  when  it  is  also  estab- 
lished that  the  loss  suttVred  by  appellant  was  the  result  ol* 
a  plot  between  him  and  his  agent  and  a  dishonest  clerk  in 
the  employ  of  respondents. 

Trenholme,  J.: — The  whole  question  in  the  case  is 
whether  the  stock  was  bought  in  the  name  and  for  the  ac- 
count of  Frigon  or  not.  Well,  the  evidence  is  conflicting 
and  contradictory.  The  real  broker's  note,  the  document 
containing  the  contract,  signed  by  respondents,  was  sent 
to  Frigon.  Another  broker's  note  was  sent  to  appellant, 
at  his  request,  but  it  was  not  a  new  contract,  it  was  simply 
a  notice  that  50  of  the  200  shares  mentioned  in  the  first 
or  real  contract  or  broker's  note  belonged  to  appellant. 
That  is  all  the  second  broker's  note  was:  simply  a  notice  of 
transfer  of  50  shares  from  Frigon's  account  to  appellant. 
The  second  note,  therefore,  did  not  represent  a  real  trans- 
action between  Forget  and  Deslauriers.  The  evidence  shew- 
ing under  what  conditions  the  second  broker's  note  was  is- 
sued was  legal  evidence  and  was  properly  admitted.  Dur- 
ing two  years  time,  appellant  never  did  any  business  with 
Forget  except  through  Frigon  and  Gagnon.  Appeal  dismis- 
sed, with  costs. 


NOVA  SCOTIA. 

County  Coirt  Dist.  Xo.  6.  July  27th,  1907. 

JOHX  McDOXNELL  v.-  IJSTVERXEvSS  RAILWAY   AND 

COAL  COMPANY. 

Ufjihraif — Straying  Animal  Killed  on  Trarl- — Municipal  By- 
law Prohibiting  Animals  Running  at  Large  —  Validity — 
Dpfective  Fm^es — Nova  Scotia  Railway  Act, 

Macgillivray,    Co.J.  : — The   plaintiff   claims   damages 
for  the  killing  of  his  steer,  by  the  defendant  company's 
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train,  runninp^  on  their  railway  in  the  month  of  October 
last  past. 

The  defendant  company  under  the  provisions  of  an  Act 
of  the  Legislature  of  Nova  Scotia,  chapter  60,  ])assed  in  the 
year  1887,  built  a  line  of  railway  passing  through  the  lands 
of  the  plaintiff  and  his  adjoiijing  neighbours.  Chaptor  53 
of  the  revised  statutes  of  Nova  Scotia  was  made  applicable 
to  the  company's  undertaking,  and  the  same  was  incorpor- 
ated in  their  Act  of  Incorporation.  This  chapter  53  of  the 
revision  of  the  day  is  cliapter  1)9  of  the  present  revision 
(1900),  and  is  entitled  **  Of  Railways.''  The  provisions  of 
this  cha])ter  continue  to  apply  to  the  defendant  company's 
railwav. 

On  OctolxM-  2()th,  190G,  the  plaintiff^  steer  was  killeil. 
Tlie  animal  strayed  from  tlie  owner's  pbice,  al)0ut  half 
a  mile,  to  the  lands  of  John  Dan  Cameron,  whose  land  abuts 
on  the  company's  line  of  railway.  He  was  seen  by  Hugh 
Gillis,  a  witness  for  the  plaintiff,  to  enter  the  line  of  rail- 
way through  a  gap  in  the  railway  fence,  made  by  the  falling 
of  the  wires  between  two  ])osts,  distant  about  10  or  1*^  feet 
from  one  another.  This  gaj)  was  in  the  part  of  the  railway 
fence  which  separates  the  defendant  company's  right  of 
way  from  the  lands  of  John  Dan  Cameron,  who  has  that 
portion  of  his  land  fenced  off  for  ])asture.  The  plaintiff's 
steer  must  have  made  his  way  over  the  pasture  fence  into 
Cameron's  enc^losed  field.  This  enclosure  is  covered  with 
woods  on  the  portion  of  it  adjoining  the  railway.  GiUis 
was  that  day  working  for  the  defendant  company  on  their 
railwav,  about  one  hundred  vards  from  where  he  had  seen 
the  steer  coming  on  the  railway.  About  half  or  three- 
quarters  of  an  hour  after  he  passed  the  steer  he  saw  a  train 
])assing,  going  in  the  direction  of  'the  ])lace  where  he  saw 
the  steer.  About  half  an  hour  after,  word  came  to  him  that 
the  steer  had  been  killed  by  a  passing  train.  The  fair  pre- 
suni])tion  is  that  th(»  steer  was  killed  by  this  train. 

The  plaintiff  in  giving  his  evidence  at  the  trial  of  this 
action  statt»d  that  their  cattle  are  allowed  bv  himself  and 
his  neighbours  to  roam  over  the  hay  lands  in  the  fall  of  the 
year.  These  are  intervale  lands.  That  after  the  hay  is 
taken  off  the  intervales  the  cattle  of  the  proprietors  of  the 
several  adjoining  lots  are  allowed  every  fall  to  graze  on 
these  intervales.  That  this  was  the  custom  among:  them 
ever  since  he  remembered,  and  he  is  77  years  of  age.    The 
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defence  produced  two  witnesses,  adjoiuing  proprietors  of 
these  intervale  lands,  who  contradict  the  ])laintitf's  state- 
ments. They  assert  that  none  of  their  own  cattle  are  al- 
lowed  on  the  intervales  after  the  hav  is  cut,  ever  since  the 
railway  of  the  defendant  company  was  huilt  several  years 
ago.  The  plaintiff  acknowledges  that  he  had  no  agreement 
with  his  neighbours  respecting  their  intervales  being  made 
a  common  of  pasture,  so  to  speak,,  during  the  autumn  of 
every  year.  I  am  therefore  of  opinion  that  there  was  no 
such  custom  among  the  pro})rietors  of  these  intervale  lands 
from  which  a  common  consent  to  allow  cattle  on  the  after- 
grass  may  be  inferred.  1  must  tlierefore  find  that  the 
pteer  in  question  was  on  the  lands  of  John  Dan  Cameron 
without  his  permission,  a  place  adjoining  the  railway  of 
the  defendant  company,  from  which  land  he  got  on  the  track 
of  said  raituav  on  which  he  was  killed. 

The  defendant  company  at  the  trial  put  in  evidence  a 
certified  copy  of  a  by-law  of  the  municipality  of  the  county 
of  Inverness,  within  which  county  the  lands  of  the  plaintiff 
and  his  adjoining  proprietors  are  situate.  The  by-law 
passed  on  the  3()th  day  of  April,  A.I).  1(SJ)7,  reads  thus: — 

VII.    ANIMALS   GOING    AT    LAUGK. 

"  2.  Horses,  cattle,  sheep,  swine,  goats,  dogs,  geese,  tur- 
keys and  other  domestic  fowls  shall  not  be  allowed  to  run 
at  large  within  the  municipality.*' 

The  paintiff  put  in  a  report  of  the  commltT(K»  of  the 
council  of  the  municipality  ado[)ted  the  6th  day  of -May, 
1905,  which  contains  the  following  clause: — 

"That  s.  2,  c,  T,  animals  going  at  large,  be  rescinded  and 
repealed. '^ 

The  defendant  adduced  evidence  which  established  the 
fact  that  notice  of  the  intended  motion  to  repeal  the  by-law 
had  not  been  given  as  required  by  law. 

Applying  the  law  to  this  state  of  facts,  T  have  vomo.  to 
the  conclusion  that  the  plaintiff  must  fail  in  his  action. 

I  am  of  opinion  that  the  by-law  res])ecting  animals  going 
at  large  is  still  in  force;  that  the  report  of  the  committee 
on  by-laws,  adopted  by  the  council,  reconnnending  the  re- 
peal of  s.  2,  c.  T,  of  the  by-laws  of  the  municipality  is  in- 
effectual. The  municipality  of  the  county  of  Inverness  is 
governed  by  the  j)rovisions  of  the  Munici])al  Act,  c.  70  of 
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the  revised  statutes  of  Nova  Scotia,  1900.  The  inhabitants 
of  the  several  counties  and  sessional  districts  in  the  pro- 
vince were  first  incorporated  by  the  Provincial  Legislature 
in  the  year  1879 ;  and  the  present  Act  is  the  conBoIidation  of 
the  Act  of  1879,  and  its  amendments.  Under  the  provi- 
sions of  the  Municipal  Act,  the  council  of  each  municipaUty 
is  empowered  to  make  by-laws  in  respect  to  certain  matters 
coming  within  classes  of  subjects  therein  enumerated.  Sub- 
section 34  of  s.  134  of  the  Act  provides  that  the  council 
may  make  by-laws  respecting  the  restraining  and  regulating 
the  running  at  large  or  trespassing  of  any  animals;  and 
under  the  provisions  of  s.  12,  c.  92f,  R.  S.  X.  S.  1900,  ''Of 
stray  cattle  and  animals  going  at  large."  "The  council 
of  any  municipality  may  make  by-laws  for  preventing  or 
regulating  the  going  at  large  of  horses,  cattle  or  sheep,  and 
may  affix  penalties  for  the  breach  of  any  such  regulations, 
not  to  exceed  ten  dollars,  and  may  also  appoint  cattle 
reeves." 

Pursuant  to  the  above  cited  provisions  the  by-law  c.  7, 
8.  2,  was  passed  and  duly  approved  by  the  Lieutenant-Gov- 
ernor in  council,  and  consequently  has  the  force  of  law  until 
ibo  same  be  repealed.  The  general  power  to  alter  or  make 
by-laws  conferred  by  the  Interpretation  Act  (c.  1,  s.  23  (48), 
R.  S.  N.  S.  1900),  is  regulated  by  s.  144  (1)  and  (2)  of  the 
Municipal  Act. 

144  (1)  "  Xo  repeal,  alteration  or  amendment  of  any 
by-law  adopted  by  the  council  shall  be  made  unless  two 
weeks'  notice  in  writing  has  first  been  given  to  the  clerk 
of  the  intended  motion  to  so  repeal,  alter  or  amend.'' 

"(2)  The  clerk  shall  forthwith  notify  in  writing  every 
councillor  of  such  intended  motion." 

The  defence  put  on  the  stand  the  warden  of  the  muni- 
cipality who  was  in  office  at  the  time;  the  clerk  (under 
subpoena  duces  tecum);  and  the  councillor  who  moved  the 
resolution  for  the  repeal  of  the  by-law  under  consideration. 
The  warden  does  not  remember  any  notice  to  repeal  the 
bv-law.  The  clerk  cannot  find  anv  trace  of  such  notice. 
Donald  A,  Campbell,  the  councillor  at  whose  instance  action 
was  taken  to  repeal  the  by-law,  says : 

^'  I  am  a  municipal  councillor  for  the  district  of  Strath- 
lorne,  and  have  been  for  the  past  nine  years.  I  am  familiar 
with  the  by-laws  of  the  municipality  (s.  2  of  c.  7  of  the  by- 
laws  read   to   witness).     T   remember   action   being  taken 
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with  respect  to  this  by-law  at  a  regular  meeting  of  the 
council.  It  was  in  the  year  1905.  Action  in  repealing  this 
by-law  was  taken  at  my  instance.  There  were  causes  pend- 
ing against  the  defendant  company^  and  I  thought  that  this 
particular  by-law  should  be  repealed  in  the  interests  of  the 
municipality,  on  account  of  a  decision  that  had  been  given 
in  the  Supreme  Court  at  that  time.  I  framed  the  repealing 
clause,  and  the  report  of  the  committee  was  adopted.  There 
was  no  notice  given  of  the  intended  repeal  of  this  by-law." 

The  powers  and  duties  of  the  municipal  council  being 
given  and  regulated  by  the  statute,  the  provisions  of  the 
statute  must  be  strictly  and  literally  carried  into  effect. 
The  provision  respecting  the  repeal  of  a  by-law  is  obliga- 
tory, and  cannot  be  disregarded,  as  it  had  been  in  attempt- 
ing to  repeal  the  by-law  in  question.  The  repealing  clause 
of  the  committee's  report  purporting  to  repeal  this  by- 
law is  therefore  nugatory  and  of  no  effect.  Wherefore  the 
by-law  respecting  animiQs  at  large  in  the  municipality  of 
the  county  of  Inverness  was  in  force  at  the  time  of  the 
killing  of  the  steer,  damages  for  which  is  the  cause  of  this 
action. 

Section  4  of  said  chapter  7  of  the  by-laws  of  the  muni- 
cipality defines  when  animals  are  deemed  to  be  at  large. 

"  4.  All  animals  and  fowls  shall  be  deemed  to  be  at  large 
when  they  are  off  the  premises  of  the  owner,  or  owners, 
and  not  in  his  or  their  care,  or  that  of  some  person  or  per- 
sons in  his  or  their  behalf.' ' 

The  plaintiff  acknowledges  that  he  sent  his  cattle  un- 
attended out  to  roam  over  his  neighbour's  hay  fields,  after 
the  hay  had  been  taken  off,  out  of  his  care;  and  it  is  in 
evidence  that  some  of  his  young  cattle  were  driven  that 
very  fall  (1906)  off  the  intervale  of  one  of  the  neighbour- 
ing farms.    One  of  them,  a  bull,  was  put  in  the  pound. 

The  liability  of  the  defendant  company  for  injuries  to 
cattle,  etc.,  is  imposed  under  the  provisions  of  the  Nova 
Scotia  Railway  Act  respecting  omission  or  neglect  to  erect 
and  maintain  railway  fences.  The  common  law  made  it 
the  duty  of  every  one  to  keep  his  cattle  within  the  limits 
of  his  own  possession.  (See  Cooley  on  Torts,  sec.  337 ;  also 
Dovaston  v.  Payne,  2  H.  Bl.  527;  Pomfret  v.  Pycroft,  1 
Wm.   Saunders,  322a).     Relying  upon  these  decisions  and 
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Upon  llic  general  rule  eininciatod  in  Hex  v.  Peas,  4  B. 
&  Ad.  »J0,  that  railways  when  lawfully  authorized  to  operate 
are  not  sul)jeet  to  any  liability  except  when  the  Legislature 
has  thought  fit  to  impose  it,  the  Court  of  Common  Pleas  in 
England  in  an  elaborate  judgment,  decided  that  railways 
were  not  liable  to  owners  of  cattle  killed  (m  their  track 
unless  they  belonged  to  the  adjoining  pro])rietor  and  es- 
caped through  the  railway  company's  neglect  to  fence,  be- 
cause the  Statute  of  8  &  9  Vic.  c.  20,  s.  S,  imposing  the  duty 
to  fence,  merely  provided  for  the  protection  of  owTiers  or 
occupiers  of  adjoining  lands;  and  sheep  trespassing  upon 
a  close  adjoining  the  railway  are  not  within  the  protection 
of  the  statute.  (Notes  to  the  (Jram!  Trunk  Rv.  Co.  v. 
James,  31  S.  C.  K.  420:  1  McMurchy  ^  Denison  Can. 
Ky.  Cas.,  at  pj).  436-7).  The  authors  state  that  the  general 
Kailway  Act  of  Canada,  1851,  had  almost  similar  ])rovi- 
fiions  to  thosi*  of  the  English  Act ;  and  add  that  the  Ontario 
Courts  followed  the  decisions  in  Kngland  and  established 
the  law  on  this  point  to  be  the  same  as  in  the  mother  coun- 
try till   tlu'  i)resent  dav.     Thev  remark:  *' In  other  words 

»  1  »  • 

the  railway  company's  liability  to  fence  is  for  the  bene- 
fit of  an  adjoining  ])roprietor  only,  or  for  those  who  have 
Ills  permission  to  pasture  cattle  on  his  close,  and  does  not 
compel  railway  companies  to  fence  against  the  world." 
(lb.  p.  437). 

The  provisions  of  the  Nova  Scotia  Railway  Act,  which 
is  largely  a  re-enactment  of  the  Railway  Act  of  Canada, 
h\  Vic.  c.  21),  apply  to  every  railway  constructed  and  in 
operation  or  hereafter  to  be  constructed  under  the  auth- 
ority of  any  Act  passed  by  the  Legislature  of  N'ovn  Scotia, 
excej)t  railways  declared  to  be  works  for  the  general  ad- 
vantag(»  of  Canada.  The  railway  of  the  defendant  com- 
pany has  not  been  so  declared.  It  is  consequently  governed 
by  the  provisions  of  the  Provincial  Act.  This  Act  enjoins 
on  railway  companies  the  erecting  and  maintaining  of 
fences  on  both  sides  of  their  railways,  when  thereunto  re- 
quired by  the  proprietors  of  adjoining  lands;  and  enlarges 
the  resimnsibility  of  such  companies  to  the  owners  of  ani- 
mals getting  on  their  railways  from  adjoining  ])laces,  and 
which  may  be  injuriHl  by  the  com])any6*  trains  or  engines, 
in  consequence  of  tlie  omission  or  neglect  of  the  conij)anie8 
to  erect  and  maintain  such  fences.  The  section  of  the  Act 
imposing  such  duties  and  liabilities  is  sec.  185. 
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**  185  (1)  Within  six  months  after  any  lands  have  beeu 
taken  for  the  use  of  the  railway  the  company  shall,  if 
thereunto  required  by  tlie  projjrietors  of  the  adjoining 
lands,  at  tlieir  own  costs  and  char^^es  erect  and  maintain  on 
.each  side  of  the  railway,  fences  of  the  height  and  strength 
of  an  ordinary  division  fence,  suitable  gates  with  proper 
fastenings  at  farm  crossings  of  the  road  for  the  use  of  the 
proprietors  of  the  lands  adjoining  the  railway,  and  also 
cattleguards  at  all  public  road  crossings,  suitable  and  suffi- 
cient to  prevent  cattle  and  animals  from  getting  on  the 
railwav/' 

**(2)  If  the  comj)any  omits  to  erect  and  complete  as 
aforesaid  any  fence  or  cattle-guard,  or  if,  after  it  is  com- 
jdeted,  the  c<>mpany  neglects  to  maintain  the  same  as  afore- 
said, ajid  if,  in  c(msequence  of  such  omission  or  neglect, 
any  animal  gets  u])on  the  railway  from  an  adjoining  jdace 
where,  under  the  circumstances,  it  miglit  properly  be,  then 
the  company  shall  be  liable  to  the  owner  of  every  such 
animal  for  all  damages  in  respect  to  it  caused  by  any  of 
the  company's  trains  or  engines;  and  no  animal  allowed  by 
law  to  run  at  large  shall  be  held  to  be  ini])roperly  on  a 
place  adjoining  the  railway  merely  for  the  reason  that  the 
owner  or  fKcu])ant  of  such  ])lace  has  not  ])ermitted  it  to  be 
there." 

It  will  be  observed  that  a  railway  company  which 
neglects  to  maintain  its  railway  fence  is  liable  to  the  owner 
of  every  animal  which  gets  upon  their  railway  from  an 
adjoining  place  where,  under  the  circumstances,  it  might 
properly  be,  for  all  damages  in  respect  to  such  animal  caused 
by  any  of  the  company's  trains  or  engines;  and  that  no 
animal  allowed  by  law  to  run  at  large  shall  be  held  to  be 
improperly  on  a  place  adjoining  the  railway  merely  for  the 
reason  that  the  owner  or  occupier  of  such  place  has  not 
permitted  it  to  be  there.  Sub-section  2  of  s.  18.5  enlarges 
the  rights  of  owners  of  cattle  getting  u])on  the  railway  of 
a  company  through  a  defective  railway  fence,  w^hich  get  in- 
jured by  the  company's  trains  or  engines.  This  sub-section 
is  copied  verbatim  from  s.  2,  c.  28,  53  Yic,  amending  the 
Kailwav  Act  of  Canada.  But  the  owners  of  cattle  killed  or 
injured  must  prove  that  there  was  a  by-law  permitting 
cattle  to  run  at  large  in  the  municipality  before  they  can 
recover  damages  from   the   railway  company.     This  point 
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was  decided  in  Fensom  v.  Canadian  Pacific  Ky.  Co.,  4  Ont. 
W.  R.  373,  4  Can.  Ey.  Cas.  76.  In  this  case  the  railway 
company  were  held  liable  for  killing  cattle  on  their  railway 
because  a  by-law  passed  by  the  Union  of  Municipalities  pur- 
suant to  the  provisions  of  the  Municipal  Act  of  Ontario 
in  that  behalf  allowed  cattle  "to  run  at  large''  within 
certain  territorial  limits.  But  for  the  by-law  the  company 
would  not  have  been  held  responsible.  Osier,  J.A.,  deUv- 
ering  the  judgment  of  the  Court,  says :  "  The  first  branch  of 
the  sub-section  (cf.  s.  185  (1)  c.  99,  R.  S.  N.  S.  1900),  is  no 
more  than  an  enactment  or  declaration  of  the  existing  law; 
but  the  second  branch  makes  a  uew  provision  and  is  an  ex- 
tension of  the  company's  liability  in  respect  to  the  particu- 
lar case  of  cattle  which  are  by  law  allowed  lo  run  at  large." 
Mark:  it  is  in  the  case  of  cattle  which  are  allowed  by  law 
to  run  at  large  the  railway  company  ife  liable  if  cattle  be 
injured  on  their  road  after  getting  on  the  track  through 
a  defective  railway  fence.  Now  it  has  been  held  in  McSloy 
V.  Smith,  26  0.  R.  508,  that  the  term  "  running  at  large " 
can  only  apply  to  cattle  pasturing  on  highways,  or  cattle 
(allowed  to  run  at  large  under  the  provisions  of  a  by-law) 
may  properly  depasture  upon  and  ramble  over  all  open 
lands,  waste  or  commons,  even  if  owned  by  the  Crown,  if 
no  objection  is  taken  thereto,  and  no  barriers  or  fences 
are  erected  against  the  cattle:  See  per  Boyd,  C,  in  Fensom 
v.  Canadian  Pacific  Ry.  Co.,  delivering  the  judgment  of 
the  Divisional  Court  in  the  case  on  appeal  from  the  deci- 
sion of  the  trial  Judge  after  the  trial  of  this  action^  3 
Can.  Ry.  Cas.  at  p.  234. 

In  Fenson  v.  C.  P.  R.  Co.  (supra),  the  plaintiff  sued  for 
all  the  animals  killed.  Britton,  the  trial  Judge,  in  finding 
in  favour  of  the  plaintiff  said :  "  The  neglect  of  the  defend- 
ants to  fence  in  their  tracks  is  the  cause  of  the  plaintiff's 
loss.  The  value  of  the  animals  killed,  including  the  "bull,  is 
$327.  The  by-law  referred  to  prohibited  the  plaintiff  ^^om 
allowing  any  bull  to  run  at  large.  The  value  of  the  ^^^^ 
is  $45.  This  amount  deducted  from  $327  leaves  $2^^- 
Judgment  for  the  plaintiff  for  $282  with  costs:"  2  0.  W. 
R.  479;  2  Can.  Ry.  Cas.  377. 

The  plaintiff  herein  was  prohibited  by  a  by-law  of  the 
municipality  of  the  county  of  Inverness  from  allowing  ^^^ 
cattle  "  to  run  at  large  within  the  municipality."    H*  can- 
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not  therefore  succeed  in  his  action  against  the  defendant 
company,  because  his  steer,  getting  on  the  company^s  rail- 
way through  a  defective  fence,  was  improperly  pn  a  place 
adjoining  the  railway — ^not  being  allowed  to  run  at  large. 
On  the  contrary  he  was  prohibited  from  running  at  large. 
It  was  argued  by  counsel  for  the  defence  that  even  in  the 
absence  of  a  by-law  prohibiting  cattle  to  run  at  large,  in 
view  of  the  common  law  duty  of  owners  to  keep  their 
cattle,  the  provisions  of  s.-s.  2,  s.  185,  of  the  Nova  Scotia 
Railway  Act  enlarging  the  liability  of  railway  companies 
to  the  owners  of  cattle  injured,  would  not  apply  in  the  case 
under  consideration.  That  there  should  be  a  by-law  allow- 
ing animals  to  run  at  large  before  he  could  succeed.  I  am 
of  opinion  that  there  is  much  force  in  this  argument.  The 
plaintiff^s  counsel  refers  me  to  the  decision  in  Lizotte  v. 
Teiniscouata  Ry.  Co.,  37  N.  B.  R.  397,  which  decides  "  that 
the  railway  company  is  Uable  for  damage^  for  killing  a  cow 
which  was  at  large  on  the  highway  with  the  knowledge  of 
the  owners  contrary  to  the  Railway  Act,  1903,  and  which 
strayed  from  the  highway  to  the  land  of  D.  and  from  there 
to  the  railway  track  through  a  defective  fence  which  the 
defendant  company  was  obliged  to  maintain."  I  apprehend 
that  the  plaintiff  in  this  case  recovered  against  the  railway 
company  damages  for  breach  of  duty  to  maintain  a  suflBcient 
•"rnce,  on  an  interpretation  of  the  provisions  of  s.  294  of 
the  Railway  Act  of  1903.  There  is  no  such  provision  in 
the  Nova  Scotia  Railwav  Act.  The  case  cited  is  not  there- 
fore  in  point. 

It  may  be  urged  that  should  the  defendant  company  re- 
fuse or  neglect  to  erect  and  maintain,  on  each  side  of  their 
railway,  fences  of  the  height  and  strength  required  by  the 
statute,  the  public  have  no  remedy  except  by  action  at  the 
suit  of  each  person  who  may  suffer  injury  in  consequence 
of  such  neglect.  I  apprehend,  however,  that  the  proprietors 
of  the  lands  adjoining  the  railway  could  compel  the  com- 
pany in  such  case  to  erect  and  maintain  such  fences  with- 
out proving  special  damage,  by  action  at  the  suit  of  the 
Attorney-General  against  the  company. 

The  plaintiff's  action  is  dismissed  with  costs. 
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County  C!ourt,  Dist.  No.  3.  November  20th,  1907. 

JOHN  HALL  V.  DAVID  VEINOT. 

Promissory  Note — Jurisdiction  of  Stipendiary  Magistrate— 
R.  8,  N,  8.  c.  160,  ss,  1  and  S — Principal  and  Interest 
together  Amounting  to  More  tlian  Maodmum  within 
Magistrate's  Jurisdiction — Right  of  Plaintiff  to  Reduce 
Amount  of  Claim  to  8um  within  Jurisdiction — Certiorcurt 
— Practice  on  Appeal — Set-off — Costs, 

W.  G.  Parsons,  for  plaintiflE. 
F.  L.  Milner,  for  defendant. 

Pelton,  Co. J.: — This  is  an  appeal  from  a  judgment 
of  a  stipendiary  magistrate  for  the  municipality  of  Ann*' 
polls  against  the  defendant  as  maker  of. a  promissory  note 
payable  to  the  plaintiff.    The  note  sued  on  is  as  follows: 

$76.55.  Lawrencetown,  Jan.  3rd,  1905. 

On  demand  after  date  for  value  received  I  promise  to 
pay  to  John  Hall  or  order  at  the  Union  Bank  of  Halifax 
here  the  sum  of  seventy-six  55-100  dollars  with  int. 

(Sgd.)      David  Veii^ot. 

The  particulars  endorsed  on  the  magistrate's  vrrii  of 
summons,  which  was  issued  July  22nd,  1907,  are  "  To  note 
$76.55.     Int.  $3.46.     $80.00.^' 

The  judgment  was  entered  for  plaintiff  by  defai^^^  ^^ 
September  20th,  1907,  for  debt  $80,  costs  $3.05=:$S3.05. 

On  the  hearing  of  the  appeal  before  me  the  making   o^  ^^ 
note   and    the    consideration   therefor  were   admitted, 
was  further  admitted  that  the  interest  charged  in  tl^^  V^^' 
ticulars,  $3.45,  was  not  the  full  amount  of  interest   o^  ^ 
note,  and  that  if  the  whole  interest  from  the  date    ^'      , 
note  to  the  date  of  the  summons  was  correctly  cottiV^^    . 
and  added  to  the  principal,  the  sum  total  of  princip^^  * 
interest  would  exceed  $80.     There  is  no  evidence    ^^  *^' 
demand   for   payment   before   the   commencement     ^^ 
action.     It  was  also  agreed  between  the  parties  an^  ,   "fl 
counsel  that  defendant  had  a  set-off  against  the  x>^^ 
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for  $71.50,  and  thai)  if  the  magistrate's  jurisdiction  was 
upheld  there  should  be  judgment  for  plaintiff  for  $8.50  and 
costs.  And  if  the  jurisdiction  was  not  sustained  the  action 
diould  be  dismissed. 

The  principal  question  for  determination  is  whether, 
the  stipendiary  magistrate  had  jurisdiction  (as  to  the 
amount)  under  Revised  Statutes,  c.  160,  ss.  1  and  3 — ^in 
other  words  did  the  plaintiff's  whole  dealing  or  cause  of 
action  exceed  $80.  Under  s.  3  the  stipendiary  magistrate 
has  all  the  powers  and  jurisdiction  conferred  on  one  or  on 
two  justices  of  the  peace  by  that  chapter,  and  under  s.  1 
(s.-s.  b)  jurisdiction  is  given  to  two  justices  in  actions  for 
debt  where  the  whole  dealing  or  cause  of  action  exceeds 
$20  and  does  not  exceed  $80. 

The  contention  on  the  part  of  the  defendant  is  that  in 
this  case  the  plaintiff's  whole  dealing  or  cause  of  action 
does  exceed  $80. 

If  this  is  a  fact  the  stipendiary  magistrate  had  no  juris- 
diction and  his  judgment  for  the  plaintiff  should  be  re- 
versed or  set  aside.  The  principal  sum,  $76.55,  is  within  the 
jurisdiction.  The  interest  claimed,  $3.45,  added  to  the  prin- 
cipal makes  the  $80  claimed,  which  amount  is  still  within 
the  jurisdiction.  But  is  the  $80  the  whole  dealing  or  cause 
of  action,  or  can  the  plaintiff  by  foregoing  or  omitting  to 
charge  a  portion  of  the  interest  reduce  his  claim  so  as  to 
bring  it  within  the  jurisdiction,  and  can  it  be  held  in  view 
of  the  fact  that  the  whole  interest  added  would  make  the 
note  more  than  $80,  that  the  whole  dealing  or  cause  of 
action  does  not  exceed  that  sum? 

Is  it  in  this  case  what  the  plaintiff  chooses  to  claim  in 
his  particulars,  or  what  the  note  actually  entitles  him  to  re- 
cover, which  constitutes  the  whole  dealing  or  cause  of  ac- 
tion? The  note  in  question,  a  note  on  demand,  is  made 
payable  with  interest  and  the  payment  of  interest  is  made 
part  of  the  contract  as  much  as  payment  of  the  principal, 
and  there  can  be  no  question,  I  think,  under  the  authorities, 
that  the  interest  is  a  part  of  the  debt  created  by  the  con- 
tract. There  is  no  proof  of  any  demand  having  been  made 
upon  defeiidant  for  payment  before  the  commencement  of 
the  action,  and  the  interest  is  payable  by  virtue  of  the  con- 
tract— ^not  as  damages.  Under  s.  28  of  the  Bills  of  Ex- 
change Act  the  sum  payable  by  a  bill  is  a  sum  certain  within 
the  meaning  of  the  Act,  although  it  is  required  to  be  paid 
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with  interest.  In  this  case,  therefore,  the  sum  certain  for 
which  the  note  was  payable  when  the  action  was  brought 
would  be  $76.55,  with  interest,  $9.79,  making  $86.34. 

This  in  my  opinion  would  be  plaintiff's  cause  of  action 
— the  amount  claimed  is  only  a  part  of  it.     I  think  the 
effect  of  8.  1,  c.  160,  would  be  the  same  whether  we  con- 
strue  the  word  "  whole "  in  that   section  as  applying  to 
"  cause  of  action ''  as  well  as  dealing,  or  adopt  the  construc- 
tion contended  for  by  counsel  for  plaintiff  and  confine  it^ 
application  to  "  dealing.'^    Cause  of  action  must  mean  the 
whole  contract,  etc.,  giving  rise  to  the  claim  in  the  actioiv. 
Stroud's  Judicial  Dictionary  defines  a  cause  of  action  '^^^'• 
*"  A  cause   of    action   is   the   entire   set   of    facts  Ihet  give 
rise  to   an   enforceable   claim;   tlie    phrase   comprises  even* 
fact  which,  if  traversed,  the  plaintiff  must  prove  ia  order 
to  obtain  judgment.     Therefore,  as  used  in  s.  60    of  the 
Act  establishing  the  modern  County  Courts  (9  &  10  Vic. 
c.  95),  the  phrase,  according  to  its  natural   constriution, 
meant  the  whole  t-ause  of  action:''     Stroud's  Judicial  reac- 
tionary, p.  114,  and  cases  there  cited. 

I  am  of  the  opinion,  thei*eforc,  that  the  plaintiff's  whole 
and  indivisible  cause  of  action  amounting  to  $86.34  was  be- 
yond the  jurisdiction  of  the  stipendiary  magistrate.  Cou^i- 
scl  for  plaintiff  contends  that  the  plaintiff  can  by  reti^  ^^^^^^^ 
or  reducing  part  of  his  claim  bring  the  cause  of  sction 
within  the  jurisdiction  of  the  magistrate,  and  that  h€  hBS 
done  so  in  this  case  by  giving  up  a  portion  of  the  interest. 
He  also  argues  that  the  Court  should  not  assume  tha*  ^"^ 
reduction  was  made  for  the  purpose  of  giving  jurisdiction 
in  the  Court  below.  It  is  not  necessary  so  to  assume.  ^^ 
my  mind  it  makes  no  difference  what  the  object  in  making 
the  reduction  was;  we  are  dealing  with  a  statutory  juriso'^'" 
tion,  and  I  do  not  think  the  plaintiff  can  by  any  volii"**^-^ 
abandonment  of  part  of  an  entire  cause  of  action  beyond  tne 
jurisdiction  avoid  the  statute  so  as  to  give  jurit^d*^^^^^"' 
The  cause  of  action  remains  the  same  notwithstanding?  ^'^^ 
omission,  whether  accidental  or  designed,  to  claim  p*^  ^ 
the  interest.  In  this  case  the  reduction  was  an  evident  ^  ' 
tempt  to  get  within  the  stipendiary  magistrate's  juri^"'.'^' 
tion,  possibly  to  avoid  the  greater  expense  of  an  acti*^'^  ^ 
the  County  Court. 

Tho  case  of  Bath  v.  Dennison  et  al.,  12  N.  S.  R«P'  ^ 
K.  &  C.)  303,  also  Avards  v.  Bhodes,  22  L.  J.  Ex.  106.   ^^ 
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other  eases  cited  by  counsel  for  defendant,  shew  that  the 
plaintiff  cannot  where  the  whole  debt  is  due  and  the  whole 
amount  beyond  the  jurisdiction  give  the  (*ourt  jurisdiction 
by  suing  for  a  portion  only.  As  already  mentioned  the 
whole  amount  due  on  the  note  when  sued  on  was  $86.43, 
an  amount  beyond  the  jurisdiction  of  the  stipendiary,  and 
the  ca.ses  just  mentioned  are  strong  authorities  for  hold- 
ing that  the  reduction  of  that  amount  to  $80,  by  plaintiff, 
did  not  give  tlie  jurisdiction,  and  I  so  decide. 

I  think  the  magistrate  should  have  ascertained  on  the 
return  day  of  the  summons  what  the  whole  amount  .of  the 
principal  and  intiTest  then  due  on  the  note  was,  and  should 
have  dismissed  the  action. 

There  remains  two  questions  to  be  considered. 

1.  Whether  an  appeal  to  the  County  Court  should  be 
allowed  when  the  defendant  did  not  appear  in  answer  to  the 
summons,  but  made  default  in  the  Court  below. 

2.  Whether  certiorari  is  the  only  remedy  for  the  de- 
fendant  in  this  case  or  whether  he  can  have  the  matter 
decided  on  ajjpeal. 

Neither  of  these  questions  was  raised  or  argued  on  the 
hearing  of  the  appeal,  and  I  assumed  in  view  of  the  under- 
standing (as  I  took  it)  between  the  counsel  that  the  defend- 
ant's right  to  appeal  was  not  to  be  attack(^d,  and  that  the 
jurisdiction  of  the  stipendiary  was  the  point  which  I  had 
to  decide.  But  in  a  written  brief  sent  me  by  plain tiff^s 
counsel  since  the  hearing  both  these  questions  are  raised 
and  I  suppose  must  be  decided. 

In  support  of  his  contention  that  the  defendant  should 
not  be  allowed  to  appeal  hecause  )f  hh  non-appearance, 
plaintiff's  counsel  relies  on  the  old  case  of  McCully  v.  Barn- 
hill,  4  X.  S.  Eep.  (Cochrane),  p.  81,  and  the  dictum  of 
Graham,  J.,  in  the  more  recent  case.  Re  Euggles,  35  X.  8. 
Rep.,  p.  57.  In  McCully  r.  Barnhill,  it  was  held,  Bliss,  J., 
dissenting,  that  the  Court  will  not  grant  an  appeal  where 
no  witnesses  have  been  produced  by  the  plaintiff  in  the 
Court  below.  In  that  case  where  the  plaintiff,  who  was 
the  appellant,  produced  no  witnesses  before  the  justice  and 
there  was  no  trial,  plaintiff  was  nonsuited,  and  the  reason 
given  by  the  Court  for  not  allowing  the  appeal  was  that  "  it 
would  be  monstrous  if  the  plaintiff  should  be  allowed  to 
go  through  the  farce  of  summoning  the  defendant,  and  then 
without  calling  any  witnesses  should  be  allowed  an  appeal.^* 
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Bliss,  J.,  dissenting,  held  that  the  statute  gave  an  appeal 
in  all  cases^  and  that  the  appeal  should  be  allowed.  In  that 
case  it  was  the  plaintiff  whose  appeal  was  dismissed  because 
he  comnieiiced  the  action  without  any  reason  or  foundation 
for  it. 

It  may  be  well  to  notice  the  difference  between  the  sec- 
tion of  the  statute  regulating  appeals  under  which  McCuIly 
V.  Bamhill  was  decided',  which  would  be  either  Revised  Stair 
utes  first  series  c.  131,  s.  28,  p.  358,  or  Bevised  Statutes, 
second  series,  c.  131,  p.  450 — the  sections  are  identical — 
and  the  section  of  the  statute  now  in  force  regulating  these 
appeals,  Revised  Statutes,  1900,  c.  160,  s.  35,  which  provides 
that  any  party  dissatisfied  with  the  judgment  of  the  jus- 
tices may  appeal  therefrom,  and  no  bond  in  appeal  is  re- 
quired unless  appellant  has  give  bond  on  arrest  or  desires  a 
stay  of  proceedings.  There  are  no  corresponding  sections 
in  the  chapters  of  the  first  and  second  series. 

This  provision  seems  broad  enough  to  cover  the  case 
of  a  defendant  dissatisfied  with  a  judgment  even  if  he  did 
not  appear  on  the  trial  below.  The  plaintiff  in  McCully 
V.  Barnhill  had  no  reason  to  complain  of  or  be  dissatisfied 
with  the  judgment  of  nonsuit;  he  had  proved  nothing  before 
the  justice  and  he  had  nothing  to  appeal  from ;  there  Was  no 
trial — the  plaintiff  did  not  even  attempt  to  prove  his  case. 
It  seems  to  me  there  might  be  cases  in  which  a  defend- 
ant being  sued  for  an  admitted  hability,  and  recognizing 
the  same  as  disclosed  in  the  particulars  on  the  summons  as 
due,  might  allow  judgment  to  go  against  him  by  default,  and 
yet  have  some  good  reason  on  some  ground  or  other  to  be 
dissatisfied  with  the  judgment  entered  by  the  justice,  as  for 
instance  that  the  amount  of  debt  for  which  judgment  was 
given  was  more,  than  the  particulars,  or  that  the  costs  al- 
lowed were  too  large,  or  for  some  other  cause,  and  in  such 
case  it  would  appear  reasonable  that  an  appeal  should  be 
allowed. 

In  this  case  the  defendant  had  no  need  to  appear — in 
fact  acted  properly  in  not  appearing  if  the  magistrate  had 
no  jurisdiction.  He  had  a  right  to  assume  that  the  magis- 
trate on  discovering  that  the  amount  was  beyond  his  juris- 
diction would  dismiss  the  action,  and  in  my  opinion  had 
the  right  to  take  the  cheap  and  expeditious  appeal  instead 
of  adopting  the  more  cumbersome  and  expensive  proceed- 
ing of  certiorari. 
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Tj'he  County  Court  Act,  Eev.  Stat.,  c.  156,  s.  68,  s.-s.  1, 
provides  that  there  shall  be  an  appeal  to  the  County  Court, 
(a)  from  all  decisions,  orders,  judgments  and  convictions 
of  justices  of  the  peace,  stipendiary  magistrates,  etc.  This 
provision  does  not  seem  to  limit  the  right  of  appeal  in 
any  case  where  there  is  a  judgment,  though  possibly  an  ap- 
peal might  be  set  aside  if  it  was  shewn  upon  affidavit 
that  a  defendant  in  a  case  where  the  magistrate  beyond  doubt 
had  jurisdiction  chose  deliberately  to  make  default  and  then 
after  judgment  without  having  any  defence  at  all  appealed, 
but  that  is  not  the  present  case. 

I  do  not  understand  Graham,  J.,  in  Ee  Ruggles  (on  pp. 
75  and  76  of  the  report),  as  positively  deciding  that  there 
is  no  ( ase  in  which  a  defendant  who  has  not  appeared  can 
appeal;  the  learned  Judge  is  referring  to  a  class  of  cases 
such  as  McCullv  v.  Bamhill.  in  which  the  Court  below 
could  have  disposed  of  the  claim  or  defence  if  there  w:as 
one.  On  p.  75  the  learned  Judge  says  referring  to  McCully 
v.  Barnhill :  "  But  there  is  express  autlioritv  of  our  own 
Court  that  the  case  must  be  tried  below  at  least  partially, 
or  there  will  be  no  trial  above. '^  In  the  case  before  us  I 
think  there  was  a  partial  trial  at  least,  because  the  plaintiff 
must  have  given  evidence  to  prove  his  claim  before  judg- 
ment could  be  given  for  him.  See  Revised  Statutes,  c. 
160,  s.  19.  At  any  rate  there  was  no  decision  in  Re  Ruggles 
that  there  was  no  appeal  when  defendant  did  not  api)car. 

As  to  the  point  that  certiorari  is  the  remedy  in  this 
case  instead  of  appeal,  I  think  the  very  recent  case  of  Slipp 
V.  Morris,  H  X.  S.  R.,  p.  87,  cited  by  both  counsel  on  the 
argument  settles  the  question,  and  is  ample  authority  for 
allowing  this  appeal. 

There  it  was  held,  allowing  the  defendant's  appeal  with 
eostfi,  that  as  the  County  Court  Judge  had  jurisdiction 
to  take  evidence  to  establish  tho  question  of  jurisdiction, 
he  had  jurisdiction  to  determine  that  the  action  ought  to 
have  been  riisniissed  and  should  have  given  judgment  accord- 
ingly. Here  upon  the  face  of  the  proceedings  as  they  ap- 
pear before  me  there  is  an  apparent  jurisdiction  in  the 
magistrate,  the  amount  claimed  being  within  his  jurisdic- 
tion, and  it  was  onlv  after  the*  trial  de  novo  was  (Mitered 
upon,  the  note  produced  in  evidence,  the  calculation  of  in- 
terest made  and  the  statement  or  admission  of  counsel  taken 
(in  lieu  of  evidence  of  witnesses),  that  I  could  determine 
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that  the  whole  amount  of  principal  and  interest  due  upon 
the  note  exceeded  $80.  Until  the  admissions  were  given, 
the  amount  sued  for,  and  for  which  judgment  was  given  in 
the  Court  below,  appeared  to  be  within  the  jurisdiction  of 
the  Court,  and  so  in  the  magistrates'  Court  the  statement 
of  claim  filed  by  the  plaintiff  was  apparently  within  the 
jurisdiction,  and  could  only  be  ascertained  to  be  beyond  the 
jurisdiction  when  the  plaintiff  appeared  on  the  day  of  trial 
to  prove  his  claim,  and  when  the  e\idence  and  calculation  of 
interest  showed  that  he  was  not  claiming  the  whole  amount 
due,  and  that  such  amount  was  over  $80.  Of  course  the 
defendant  in  Slipp  v.  Morris,  appeared  in  the  Court  below, 
and  objected  to  the  jurisdiction,  but  when  the  plaintiff's 
evidence  discloses  that  there  is  no  jurisdiction  I  think  the 
magistrate  is  bound  to  stop  and  dismiss  the  action  whether 
the  defendant  has  appeared  or  not. 

Tlie  illustration  used  by  Graham,  J.,  in  Re  Buggies  (p. 
70),  of  an  action  of  debt  exceeding  $80  in  amount;  and  in 
Slipp  V.  Morris  (p.  94),  of  a  note  for  over  $80  attached 
to  a  writ  of  summons,  are  referred  to  by  counsel  for  plaintiff 
as  supporting  hi«»  contention  that  there  can  be  no  appeal 
in  this  case,  but  it  is  evident  that  the  learned  Judge  was 
alluding  to  cases  where  the  excess  in  amount  was  apparent 
upon  the  face  of  the  claim  or  from  the  note  itself,  and 
not  to  a  case  where  f  he  want  of  jurisdiction  did  not  so  appear, 
because  in  Slipp  v.  Morris  (p.  94),  he  says,  (but  it  is  suffi- 
cient to  say  in  this  case)  where  he  (the  County  Court  Judge) 
had  to  take  ev'dence  to  establish' want  of  jurisdiction  upon 
the  authorities,  that  he  had  jurisdiction  to  determine  that 
the  case  ought  to  have  been  dismissed.  See  also  the  ruling 
of  the  same  learned  Judge  in  the  same  case  on  p.  92,  also 
the  judgment  of  Longley,  J.,  in  the  same  case. 

1  regret  that  I  cannot  see  my  way  clear  to  allow  the 
defendant's  set-off  as  agreed  to  by  plaintiff  and  stop  further 
litigation  in  a  very  small  matter,  by  giving  judgment  for 
plaintiff  for  $8.50,  the  balance  fixed  by  counsel  and  admit- 
ted to  be  due  })laintiff.  T  would  have  decided  against  de- 
f(*n(1anl  upon  his  objection  U)  the  jurisdiction,  which  is  of 
a  highly  technical  character,  if  I  could  consistently  with 
what  I  understand  to  be  the  law  have  done  so.  But  I  can- 
not adjudicate  upon  the  set-off,  and  hold  at  the  same  time 
that  there  was  no  jurisdiction  in  the  magistrate  to  deal 
with  the  plaintiff's  claim. 
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I  have  to  allow  the  appeal  and  set  aside  the  judgment 
below  and  dismiss  the  action  with  costs  of  appeal. 

As  the  defendant  did  not  appear  in  tlie  Court  below 
there  will  be  no  costs  to  the  defendant  below. 

1  hope,  however,  that  the  defendant  will  now  pay  the 
$8.50  due  plaintiflf  without  further  action  having  to  be 
taken. 


NOVA  SCOTIA. 

SUPREME  COURT. 

FuLX  Bench.  Novkmher  30th,  1907. 

HEX  V.  SAM  CHAK. 

Chinese  Immigration  -^  Breach  of  Customs  Act — Entry  of 
Chinanum  into  Canada  uHthout  Paying  Tax — Effect  of — 
Indictable  Offence — Conviction, 

Defendant  was  convicted  by  the  Judge  of  the  County 
Court,  District  Xo.  7,  for  a  violation  of  the  Customs  Act, 
for  that  he  l»eing  a  ]>ers()n  of  Chinese  origin,  entered  Can- 
ada without  paying  the  tax  required  by  said  Act.  (Questions 
were  reserved  for  the  opinion  of  the  Court. 

C.  B.  Smith,  for  Minister  of  Justice. 

riunev.  for  Attomev-lieneral. 

J.  J.  Power,  K.C.,  OTonnor  and  F.  McDonald,  for  de- 
fendant. 

The  first  question  reserved  for  review  by  the  learned 
County  Court  Judge  is: — 

*^Doe8  the  accusation  sufficiently  charge  the  defendant 
with  an  indictable  offence  under  sections  7  and  30  of  chap- 
ter J)5,  H.  S.  of  Canada,  1906  ^ 

Upon  the  determination  of  this,  from  my  point  of  view, 
the  whole  question  rests.  It  may  be  accepted,  T  tliink,  as 
a  recognized  principle  that  penal  statutes  are  to  be  con- 
strued strictly  and  no  crime  can  be  implied  from  any  statut- 
able enactment — the  offence  must  be  stated  in  clear  terms. 
If  this  is  a  correct  statement.  T  can  find  nothing  in  chap. 
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05,  B.  S.  Canada,  which  makes  it  an  offence  for  a  Chinaman 
to  enter  Canada.  It  has  been  made  an  offence  to  enter 
fraudulently  by  personation,  and  it  has  been  made  an  offence 
to  certain  persons  to  connive  at  the  admission  of  larjje 
numbers  of  Chinamen  under  certain  conditions,  but  I  -c&n 
find  no  words  which  make  it  an  offence  for  a  Chinaman  to 
enter  Canada.  Section  7  declares  that  "Every  person  of 
Chinese  origin,  irrespective  of  allegiance,  shall  pay  into 
the  consolidated  revenue  of  Canada,  on  entering  Canada 
.  .  .  a  tax  of  $500.'*  excepting  certain  classes  of  persons, 
specifically  named.  I  do  not  think  that  these  words  can 
possibly  be  construed  into  the  creation  of  an  offence.  They 
must  pay  the  tax;  if  they  do  not  pay  the  tax  they  cAn  be 
sued  for  it,  and  in  default  of  payment  execution  may  be 
had  with  all  its  consequences,  but  the  words  of  the  section 
neither  amount  to  a  prohibition  nor  can  possibly  create  a 
crime.  If  the  section  said  "persons  of  Chinese  origin  are 
prohibited  from  entering  Canada,  unless  they  have  paid  a 
tax,^*  or  "any  person  of  Chinese  origin  entering  Canada 
without  ])aying  a  tax  of  $600  shall  be  guilty  of  an  indictable 
offence,"  then  it  would  be  easv  to  found  an  indictment  on 
this  breach  of  the  prohibition;  but  I  can  find  uothi!i<r  in 
the  enactment  that  "  any  person  of  Chinese  origin  shall  on 
entering  Canada  pay  a  tax  of  $500,'*  that  savours  of  crime 
or  could  be  construed  into  creating  a  criminal  offence. 

The  intention  of  Parliament  can  onlv  be  determined  bv 
the  language  of  its  enactments,  and  I  do  not  tliiuk  it  11- 
difficult  to  conceive  that  Parliament  never  intended  to 
make  it  a  crime  for  a  person  of  Chinese  origin,  and  presum- 
ably ignorant  of  our  laws,  simply  to  enter  Canada.  ^  It  i> 
made  an  offence,  and  reasonably  so,  to  evade  the  tax  by 
personation,  or  even  to  aid  and  abet  another  in  doing  so, 
but  no  words  can  be  found  in  the  whole  Act  which  suggests 
that  it  is  a  crime  for  a  person  of  Chinese  origin  to  simply 
set  foot  on  the  soil  of  Canada.  He  must  pay  his  tax,  and 
he  is  liable  to  all  the  consequences  of  non-payment  in  his 
person  and  estate,  but  that  is  quite  different  from  makinjr 
mere  entry  an  indictable  offence. 

The  Customs  Act  is  full  of  prohibitions  and  many  of  the 
prohibited  things  are  indictable,  but  as  before  said,  clause  7 
is  in  no  sense  a  prohibitive  clause  and  creates  no  offence. 

In  my  view,  therefore,  the  defendant  was  charged  with 
no  crime  wliatr^vor,  and  his  conviction  entirelv  unwarranted. 
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No  crime,  in  my  view,  was  charged  against  him  and  no 
crime  proved.     He  should  therefore  be  discharged. 

Having  been  able  to  reach  this  conclusion  on  the  first 
and  principle  point  reserved,  it  is  not  necessary  for  me  to 
deal  with  the  other  grounds  raised  on  behalf  of  the  accused. 

TovvNSEND,  J.,  Meagher  and  Russell,  JJ.,  concurred. 
Drysdale,  J.,  dissented. 
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supreme  court. 
The  Full  Bench.  November  30th,  1907. 

CT^AIG  T.  THOMPSON. 

Champerty  and  Maintenanre — Agreement  to  Amst  Litigation 

— [nvalidHy. 

Appeal  from  judgment  of  Longley,  T.,  for  plaintiff  in 
action  on  a  contract  for  services  in  assisting  a  party  to  an 
action. 

■ 

W.  B.  A.  Eitchie,  K.C.,  for  appellant. 
H.  Mellish,  K.C.,  for  defendant. 

Laurence,  J.: — The  Pietou  Development  and  Mining 
Company  (a  body  corporate)  owning  mining  areas  at  Ren- 
frew, N.S.,  held  an  option  on  certain  other  areas  owned 
by  the  Colonial  Gold  Mining  Company  and  adjoining  the 
first  named  areas,  and  while  this  option  was  current  the 
defendant  Thompson,  who  was  himself  a  shareholder  in  the 
Pietou  Development  and  Mining  Company,  purchased  all 
the  other  shares  in  said  company  except  those  of  Rachel 
McKenziCy  thereby  becoming  owner  of  about  90,000  of  the 
100,000  shares,  the  capital  stock  of  the  company,  and  then 
procured  an  assignment  to  himself  of  this  option  from  the 
Pietou  Development  and  Mining  Company,  and  on  the 
strength  of  this  assignment,  obtained  from  the  Colonial 
Gold  Mining  Company  a  transfer  to  himself  of  the  areas 
covered  by  the  option. 
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Rachel  McKenzic,  contending  that  Thompson  had  im- 
properly secured  the  transfer  of  these  areas  to  himself 
from  the  Colonial  Gold  Mining  Company,  on  x\pril  18th, 
1901,  brought  suit  in  this  Court  claiming  a  declaration  that 
these  areas  covered  by  the  option  were  the  property  of  the 
Pictou  Development  and  Mining  Company,  and  that  Thomp- 
son ws^  a  trustee  holding  the  same  for  said  company'. 
Other  shareholders  of  the  Pictou  Development  and  Mining 
Company  were  threatening  to  bring  suits  against  Thomp- 
son to  cancel  the  sale  of  their  shares  to  him,  and  also  to 
have  it  declared  that  he  held  the  areas  transferred  to  him 
by  the  Colonial  Gold  Mining  Company  as  a  trustee  for  the 
Pictou  Development  and  Mining  Company,  and  sul>sequent- 
ly  commenced  such  suits. 

The  plaintiff  in  this  action  was  and  had  been  for  some 
years  secretary  of  the  Pictou  Development  and  Mining 
Company,  and  had  control  of  the  books,  &c.,  of  the  com- 
pany. He  was  aware  of  the  actions  of  his  former  co-share- 
holders in  said  company,  and  on  the  3rd  of  May,  1901, 
wrote  to  Thomp6<m  the  de^fendant,  suggesting  his  resigna- 
tion as  secretary  of  the  company,  and  intimating  there  was 
trouble  ahead  for  Thompson,  and  proposing  a  private  meet- 
ing between  them  as  soon  as  convenient.  This  meeting 
took  place  in  Truro,  and  another  meeting  also  between  the 
same  parties  at  Halifax  on  July  30th,  1901,  on  which  day 
the  following  agreement  was  drawn  up  by  Craig  and  signed 
by  both  parties,  Thompson  and  Craig. 

"  Halifax,  X.S,,  July  30th,  1901. 

"Tt  is  hereby  mutually  agreed  between  Evan  Thompson 
of  Elmsdale,  N.S.,  and  Alvin  J.  Craig  of  Pictou,  N.S.,  that 
in  consideration  of  the  said  Alvin  J.  Craig's  friendly  as- 
sistance in  every  way  in  his  power  honourably  to  win  the 
suit  now  ])ending  between  E.  &  C.  Thompson,  Elmsdale, 
and  William  McKenzie  of  Pictou,  attorney  for  Rachel  C. 
McKenzie,  and  also  to  prevent  if  possible  the  entering  of 
actions  by  any  other  shareholders,  the  said  Evan  Thompson 
agrees  to  pay  to  the  said  Alvin  J.  Craig  the  sum  of  two 
thousand  dollars  in  cash  in  the  event  of  winning  the  suit 
above  mentioned,  and  to  pay  the  further  sum  of  three 
thousand  dollars  when  a  sale  of  the  mine  at  Renfrew  is 

effected.  .-^  o    i  ^  ,,         m 

(Sgd.)  Evan  Tptompson, 

"  Alvix  J.  Crato.'' 


CRAIG  V.  THOMPSON.  385 

Upon  this  agreement  the  present  suit  is  brought  to  re- 
cover $4,250^  being  the  amount  stated  in  said  agreement, 
less  $750  paid  to  Craig  by  three  drafts,  which  Thompson 
however  contends  was  in  full  settlement  of  the  whole  claim. 

A  year  before  the  making  of  this  agreement  the  j)lain- 
tiff  Craig  had  disposed  of  all  his  stock  in  the  Pictou  De- 
velopment &  Mining  Company,  and  thereafter  had  no  inter- 
est in  said  company  as  a  shareholder.  He  had  been  paid 
his  salary  as  secretary  and  no  other  interest  legal  or  equi- 
table in  said  company  or  in  said  litigation  is  disclosed  in 
the  evidence  to  justify  his  interference  in  the  litigation  re- 
ferred to  in  the  agreement  pending  or  threatened,  except, 
however,  the  possible  interest  suggested  by  counsel  on  the 
argument  that  Craig  having  been  a  shareholder  could  bring 
an  action  to  recover  back  his  shares,  such  as  Kood  and 
Tanner,  other  shareholders,  brought,  but  which  would  be  in 
violation  of  that  which  he  undertook  in  the  agreement. 
This,  1  think,  is  not  such  an  interest  as  warranted  his  inter- 
meddling in  the  litigation  referred  to. 

Under  this  agreement,  in  consideration  of  the  sum  of 
$5,000,  Craig  the  plaintiff  in  effect  undertook  to  render 
assistance  in  every  way  in  liis  power  to  win  the  suit  then 
pending,  McKenzie  v.  Thompson,  et  al.,  and  to  prevent  if 
possible  other  shareholders  bringing  suits,  $2,000  being 
payable  when  the  suit  was  won,  and  $3,000  more  when  the 
mine  should  be  sold. 

Is  this  agreement  enforceable?  For  it  is  argued,  and 
such  is  one  of  the  defences  in  this  suit,  that  the  agreement 
is  void,  because  of  '^  maintenance,''  and  being  against  public 
justice. 

Maintenance  is  the  maintaining  or  supporting  the  suits 
of  others,  in  which  the  party  maintaining  had  no  interest. 
Cliamperty  is  maintenance  aggravated  by  an  agreement  to 
have  a  part  of  the  thing  in  dispute.  In  Co  Litt.  368b, 
it  is  said  maintenance  signifieth  in  law  a  taking  in  hand, 
bearing  up  or  upholding  of  quarrels  and  sides  to  the  dis- 
turbance or  hindrance  of  common  right. 

Lord  Abinger,  C.B.,  in  Evans  v.  Jones,  5  M.  &  W.  77, 
says:  "No  man  has  a  right  to  acquire  by  his  own  act  an 
interest  in  interfering  with  the  proceedings  of  courts  of 
justice." 
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Ku'ssell  on  Crimes,  vol.  1,  p.  477. — 

'' Mainteuauce  seems  to  signify  an  unlawful  taking  in 
hand  or  upholding  of  quarrels  or  sides  to  the  disturbance 
or  hindrance  of  common  right.  This  may  be  where  a  per- 
son assists  another  in  his  pretensions  to  lands^  by  taking 
or  holding  the  possession  of  them  for  him  by  force  or 
subtlety,  or  where  a  person  stirs  up  quarrels  and  suits  in 
relation  to  matters  wherein  he  is  in  no  way  concerned;  or  it 
may  be  where  a  person  officiously  intermeddles  in  a  suit 
pending  in  a  court  of  justice,  and  in  no  way  belonging  to 
him,  by  assisting  either  party  with  money,  or  otherwise, 
in  the  prosecution  or  defence  of  such  suit.  Where  there 
is  no  contract  to  have  part  of  the  thing  in  suit,  the  party 
intermeddling  is  said  to  be  guilty  of  maintenance  generally; 
but  if  the  party  stipulate  to  have  part  of  the  thing  in  suit, 
his  offence  is  called  champerty." 

There  is  authority  for  the  proposition  that  an  agreement 
to  furnish  evidence  in  the  possession  of  the  party  contract- 
ing is  not  alone  illegal :  Wilkinson  v.  Olievira,  1  Bing.  (N. 
C.)  490.  Nor  is  a  contract  to  communicate  information 
on  terms  of  getting  a  share  of  any  property,  which  may 
thereby  be  recovered  by  the  person  to  whom  the  informa- 
tion is  given,  in  itself  champerty,  but  if  the  contract  pro- 
vides further  that  the  person  who  gives  the  information, 
and  who  is  to  share  in  what  may  be  recovered,  shall  himself 
recover  the  property  or  actively  assist  in  the  recovery  of  it 
by  procuring  evidence  or  similar  means,  then  the  contract 
i-  contrary  to  the  policy  of  the  law  and  void:  Rees  >.  De 
Bernardy\l896),  2  Chan.  437;  Staley  v.  Jones,  7  Bing.  369. 

It  seems  to  be  the  intermeddling  in  litigation  either 
pending  or  contemplated,  without  any  interest  in  such 
litigation,  which  constitutes  the  offence  of  maintenance. 
li  is  not  necessary  in  order  to  render  a  contract  void  and 
mischievous  as  against  the  policy  of  the  law,  and  such  as  a 
Court  of  Equity  ought  to  discourage  and  relieve  against,  on 
this  ground,  to  she^v  that  it  amounts  to  maintenance  or 
champerty  punishable  as  an  offence:  Reynall  v.  Sprye,  1 
T)eG.  M.  &  G.  660. 

])Ui('k<in'>r  (Ic'iiu's  maintenance  as  "an  officious  inter- 
meddlinor  i^  a  suit  that  no  way  belongs  to  one,  by  main- 
taining or  assisting  either  party  with  money  or  otherwise, 
to  prosecute  or  <lefen(l  it:"  4  Bl.  Com.  UU;  and  Hawkins 
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says :  "  All  maintenance  is  strictly  prohibited  by  the  Com- 
mon Law,  as  having  a  manifest  tendency  to  oppression  by 
assisting  and  encouraging  persons^to  persist  in  suits,  which 
perhaps  they  would  not  venture  to  go  in  upon  their  own 
bottoms :"     1  Hawk.  P.  C.  462,  par.  38. 

In  Lathrop  v.  The  Amherst  Bank,  9  Met.  (Mass.),  490, 
Dewey,  J.,  in  the  judgment  of  the  Court,  says :  "  No  doubt 
is  entertained  but  tliat  the  earlier  doctrine  as  to  mainteur 
ance  has  been  very  essentially  modified.  Its  application 
to  many  cases  entirely  venial  in  their  character,  and  not 
within  the  mischief  to  be  guarded  against  in  the  administra- 
tion of  justice,  has  been  denied  and  abandoned.  Hence  the 
many  ca^es  that  have  occurred,  and  are  continually  occur- 
ring, which  form  exceptions  to  the  general  rule  that  de- 
clares maintenance  and  champerty  illegal;  cases  of  remote 
and  contingent  interests,  or  possibility  of  interest  in  the 
subject  litigated;  cases  of  affinity  in  the  persons  inter- 
meddling or  aiding  in  conducting  the  suit;  or  other  equally 
justifying  causes.  But  while  the  exceptions  to  the  rule 
have  been  thus  multiplied,  and  have  come  to  be  liberally 
considered  and  allowed,  the  rule  itself  has  not  been  abro- 
gated, and  is  recognized  as  a  part  of  the  common  law  ap- 
plicable to  snch  contracts."  ITpon  the  foregoing  consider- 
ations I  am  of  the  opinion  the  contract  sued  on  is  illegal 
and  the  appeal  should  therefore  be  allowed. 

Meagher,  J.  and  Kussell,  J.,  read  concurring  opinions. 


NOVA  SCOTIA. 

IN  THE  SUPREME   COURT. 

« 

The  Full  Court.  December  Uth,  1907. 

REX  y.  TOWNSEiVD. 

Criminal  Law — Bail — Estreat — N,  S.  Crown  Rule  28 — Im- 
perial Statute,  5  Geo.  II.  c,  19 — Costs— Canada  Temper- 
am:e  Act — Criminal  Code,  1096. 

Motion  under  s.  1006  of  the  Criminal  Code  for  leave  to 
issue  attachment  against  the  defend<ant  and  his  sureties  on 
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the  recognizance  filed  preliminary  to  applying  for  a  writ,  oi 
certiorari  to  remove  a  search  warrant  under  the  Canada  Tem- 
perance Act.     (Tide  39  X.  S.  R.  189). 

The  defendant,  with  Sawyer  and  Smith,  entered  into  a 
recognizance  as  required  by  the  Nova  Scotia  Crown  Rule    2S, 
to  remove  a  search  warrant  made  by  two  justices  of  the   peace 
for  the  county  of  Kings.       The  appliciition  was  refuse<l     1^7 
the  Court  in  banco  and  after  taxation  of  costs  a  dexxia-i^^ 
was  made  upon  the  defendant  and  his  sureties  pursuant    t^^  ^ 
Geo.  II.  c.  19,  and  payment  of  costs  not  being  made  the  C^oi-irt 
was  moved  for  an  attachment. 

W.  E.  Roscoe,  K.C.,  in  support  of  motion. 
J.  J.  Power,  K.C.,  contra. 

Drysdale,  J. — This  is  an  application  for  an  attachxxx^nt 
under  s.  1096  of  the  Criminal  Code  to  enforce  the  con<ii*^^^^ 
of  a  recognizance  alleged  to  be  taken  under  s,  1126.  Tl^^^  -^^ 
cognizance  in  question  was  entered'  into  by  Townsend  arKl  ^^o 
sureties,  under  the  Crown  Rules  prior  to  and  as  part  of 
proceedings  on  an  application  for  a  writ  of  certiorari  t:o  ^^^ 
move  a  search  warrant;  the  form  of  the  lecognizance  fol^*^^^^ 
form  No.  4,  prescribed  by  the  Crown  Rules,  the  materia.1    *^^^" 


r> 


an 


dition  being  that  if  Townsend  will  make  application  t 
order  for  a  writ  of  certiorari,  and  if  said  order  or  a  ^'^^*_^_i. 
refused  will  pay  such  costs  as  the  Court  or  Judge  may  <J  i*rCCT, 
then  the  recognizance  to  be  void;  the  wTit  was  refused^    ^*^  ^ 
taxed  and  a  demand  duly  made  for.  payment.     Towx*^^      ' 
Sawyer,  and  Smith,  who  entered  into  such  recognizance-     ^^     . 
object  that  it  was  not  taken  under  s.  1126,  that  no  ^^'^^^ 
order  was  made  by  the  Court  under  the  last  named  s^^^*"     , ' 
and  if  Crown  Rules  28  and  32  relied  upon  purport  to  be    "^^^ 
under  this  section,  they  exceed  the  authority  c^iven  !>>' 

statute,  and  that  the  statute  does  not  authorize  a  recogn^^^^. 

"w  ion 

conditioned  to  secure  the  prosecutors'  costs  on  an  appli^^^- 
for  the  writ  of  certiorari. 

In  my  opinion  this  ])oint  is  not  well  taken;  by  the  s*^^"        , 


ro- 


a  general  order  may  be  made  respecting  any  motion  te   ^ 
a  conviction  order,  or  other  proceeding,  before  a  justice    ^  A'. 
viding  for  a  recognizance  with  one  or  more  sureties  ^^^  ^^^^ 
tioned  to  prosecute  such  writ,  and  if  ordered  so  to  do 


the  prosecutor  his  full  costs  and  charges,  to  be  taxed  accr*"*'  ° 
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to  the  course  of  the  Court  where  such  order  or  proceeding 
Ik  confirmed.  By  general  orders  made  by  this  Court,  under 
all  the  powers  vested  in  the  Court  we  find  Crown  Bules  28 
and  32,  the  former  directing  that  a  party  intending  to  apply 
for  a  writ  of  certiorari  shall  first  file  a  recognizance  with  two 
sureties  in  the  sum  of  $200,  conditioned  to  prosecute  the  cer- 
tiorari with  effect,  and  to  respond  the  judgment  which  shall 
be  finally  given  in  the  matter,  and  pay  such  costs  as  the 
Court  or  a  Judge  shall  order,  the  latter  (32)  directing  that 
when  cause  is  shewn  against  the  motion  for  a  writ  to  remove 
any  order,  etc.,  the  Court  or  a  Judge  may  make  it  a  part  of 
the  order  for  the  certiorari  that  the  conviction  order,  etc., 
shall  be  quashed  on  return  without  further  order.  The  eoiii- 
bined  effect  of  these  two  rules,  in  my  opinion,  make  the  mo- 
tion for  the  writ  a  motion  to  quash  in  certain  cases,  and  if  a 
motion  for  the  writ  is  or  may  be  a  motion  to  quash,  s.  1126 
justifies  or  authorizes  a  general  ordfer  for  security  for  all 
costs  that  may  be  incurred  on  such  motion.  I  think  Crown 
Rule  28  directs  the  security  contemplated  by  s.  112G:  in  my 
opinion  this  section  is  broad  enough  to  justify  the  recogniz- 
ance directed  by  our  general  orders  or  rules,  and  entered  into 
in  this  case.  A  further  point  was  urged  against  the  recog- 
nizance on  question  herein;  it  was  argued  that  even  if  the 
security  directed  by  rule  28  was  authorized'  by  s.  1126,  the 
form  (4)  contained  a  condition  not  authorized  by  the  rule, 
viz.,  the  condition  to  "apply  for  the  writ,  and  in  the  event  of 
refusal  of  the  writ,  to  pay  such  costs  as  the  Court  might 
direct.  I  cannot  give  effect  to  this  argument;  the  rule  re- 
quires the  party  intending  to  apply,  and  before  any  applica- 
tion is  made  to  the  Court,  to  file  security  conditioned  to  pro- 
secute the  certiorari  with  leffect,  to  respond  the  judgment 
which  shall  be  finally  given,  and  pay  such  costs  as  the  Court 
shall  order;  this,  it  seems  to  me,  is  quite  broad  enough  to 
cover  costs  on  the  application  for  the  writ  which,  as  already 
pointed  out,  may  not  only  be  an  application  for  the  writ  but 
a  motion  to  quash  as  well. 

It  was  argued  that  attachment  to  recover  costs  is  a  harsh 
porocess,  and  should  not  be  resorted  to  if  there  is  any  other 
method  of  enforcing  this  recognizance,  and  with  this  argu- 
ment I  quite  agree. 

The  provisions  for  the  estreating  or  summary  enforce- 
ment of  recognizances  are  all  to  be  found  in  the  Code  from 

TOI*.    IV.    B.L.B.    KO.    8 — 26 
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S8.  1094  to  1112,  inclusive.     On  a  close  examination  of  these 
sections  it  will  be  fv>aml'  that  there  is  no  provision  for  extract- 
ing or  entering  on  any  such  recognizance  as  the  one  in  ques- 
tion, and  no  provision  for  a  writ  of  fieri  facias  and  capias 
applicable  thereto.     When   this  was  pointed  out  counsel  for 
defendants  relied  upon  Crown  Rule  86,  but  an  examination  of 
this  rule  convinces  me  that  it  does  not  apply  to  a  recognizance 
siuli  as  tile  one  in  question ;  such  rule  first  provides  that  when- 
ever it  appears  a  party  has  made  default  in  performing  the 
conditions  of  any  recognizance,  the  Court^  upon  notice  to  the 
defendant  and  his  sureties,  may  order  such  recognizance  to 
be  estreated  without  issuing  any  writ  of  scire  facias,  and  then 
directs  that  the  further  proceedings  to  estreat  the  recogniz- 
ance and  collect  the  amount  thereof,  shall  be  under  the  provi- 
sions of  c.  179,  R.  S.  (now  the  Code).     The  first  part  of  the 
rule  simply  provides  that  the  recognizance  be  estreated,  that 
is,  extracted  by  a  copy  made  from  the  original,  and'  sent  to 
the  proper  authority  to  be  enforced  without  issuing  any  writ 
of  scire  facias.     The  rule  seems  to  be  partly  taken  from  an 
English  rule  which  simpjy  provided  that  the  Court  may  order 
sucli  recognizance  to  be  estreated  into  the  p]xche(pier  without 
issuing  any  writ  of  scire  facias.     On  consideration  of  our 
rule,  and  reading  it  in  its  entirety,  I  am  convinced  it  is  only 
intended  to  a]jply  to  such  recognizances,  the  estreating  and 
collecting  of  which  are  provided  for  in  the  Code  by  a  rule  and 
writ  of  fieri  facias  and  capias,  and  wholly  dis{)osed  of  to  the 
Crown,  and  the  recognizance  in  (piestion  is  not  one  of  these. 
Crown  Rule  130  was  relied  upon  as  preventing  attachment, 
but,  in  my  opinion,  this  rule  does  not  t<mch  the  question. 
The  English  practice,  since  the  abolition  of  imprisonment  for 
debt,  is  not  helpful  here.     In  my  view  we  are  governed  by  the 
Code  and  the  Cro^^Ti  Rules,  and  I  am  constrained  to  come  to 
the  conclusion  that  the  only  remedy  here  is  bv  attachment 
under  s.  1096.     In  my  opinion  the  attachment  should  issue. 

TowxsiiENi),  C.J.,  Meagher,  J.,  and  I/)ngley^  J.,  con- 
curred. 

Russell.  J.,  dissented. 
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HEW  BBUNSWICK 

SUPREME  COITRT  IN  EQUITY. 

Barker^  J.  December  17th,  1907. 

CARTER  V.  LOWERISON  AND  OTHERS. 

ReaX  Property — Partition  Actijon  —  Paternal  and  Maiemdl 

IIi\rs — Xext  of  Kin — Costs. 

This  suit  is  brought  for  the  partition  of  the  real  estate  of 
one  Robert  A.  Lowerison,  who  died  intestate  at  Sackville  on 
January  11th,  1907.  He  did  not  leave  him  surviving  any 
brothers  or  sisters  or  representatives  of  a  brother  or  sister. 
His  parents  and  grandparents  predeceased  him.  His  heirs 
consist  of  one  surviving  uncle  and  the  rej>resentative8  of  two 
deceased  uncles  and  three  deceased  aunts  on  his  father's  side, 
and  the  representatives  of  a  deceased'  uncle  and  aunt  on  his 
mother's  side.  The  only  question  involved  is  whetlier  the 
estate  is  to  be  divided  amon^  both  the  paternal  and  maternal 
lieirs  or  confined  to  those  of  the  paternal  side.  In  the  one 
case  the  land  would  be  partitioned  on  the  basis  of  six  shares, 
in  the  other  on  the  basis  of  eight. 

I  think  that  the  rule  of  construction  governing  the  distri- 
bution of  real  estate  in  a  case  such  as  this,  is  reallv  settled 
l.y  Doe  dem  Wood  v.  De  Forest.  2:5  X.  B.  R..  209,  though  the 
j)oint  there  involved  was  not  the  same  as  the  one  arising  here. 
I  understand  that  rule  to  be,  that  the  ''  next  of  kindred  ''  to 
whom  real  estate  in  cases  of  intestacv  descends  under  our 
Statute  of  Distributions  (c.  161,  s.  1,  *C.  S.  of  1903),  are  to 
be  ascertained  bv  the  method  of  compensation  which  is 
adopted  in  reference  to  the  P]nglish  Statute  of  Distributions, 
that  is  by  counting  up  from  the  one  party  to  the  common  an- 
cci^tor  and  down  to  the  other,  reckoning  a  degree  for  each 
person.  Uncles  and  nephews  would  therefore  stand  in  the 
third  degree  whether  the  common  ancestor  was  male  or 
female.  Williams,  in  speaking  of  this  method  of  computa- 
tion, says :  *^  Relations  by  the  father  s  side  and  the  mother's 
side  are  in  equal  degree  of  kindred,  and  therefore  equally 
entitled  to  administration,  for  in  this  respect  dignit}^  of  blood 
gives  no  preference.  Hence  it  may  happen  that  relations 
are  distant  from  the  intestate  by  an  equal  numher  of  degrees 
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and  equally  entitled  to  adminifitration  of  his  effects  who  are 
no  relation  at  all  to  each  other  :^^  Williams  on  Executors^ 
331.  The  author  is  here  discussing  the  right  of  adminis- 
tration, but  that  right  depends  upon  the  right  of  properly. 
At  page  328  of  the  same  work  he  says :  "  It  may  be  observed 
that  it  is  an  established  principle  of  the  Ecclesiastical  Courts 
that  the  right  to  the  administration  of  the  effects  of  an  in- 
testate follows  the  right  to  the  property  in  them/* 

I  think,  therefore,  that  the  heirs  on  the  maternal  side  aw 
entitled  equally  with  those  on  the  paternal  side,  and  the 
partition  must  be  made  on  that  hasis. 

As  the  property  cannot  be  beneficially  partitioned,  there 
will  be  an  order  for  its  sale  and  the  proceeds,  after  payment 
of  costs,  will  be  distributed  among  the  parties  to  this  suit 
in  the  proportion  set  out  in  the  bill. 


NOVA  SCOTIA. 

IN  THE  SUPREME  COURT. 

Laurence,  J.  January  7th,  1908. 

HUBLEY  ET  AL.  V.  HUBLEY. 

Deed — Delivery  to  Grantee — Presumption — Orantee  in  Pos- 
session and  Exercising  Acts  of  Ownership  wkth  Know- 
ledge of  Grantor — Declaration  of  Right. 

Mellish,  K.C.,  and  Kenny,  for  plaintiffs. 
MacKay,  K.C.,  for  defendant. 

The  plaintiff,  E.  Myra  Hubley,  as  the  widow  of  J.  Wesley 
Hubley,  deceased,  brings  this  action  for  herself  and  on  be- 
half of  their  infant  child  Emily  Leonora  Hubley,  against 
Francis  Hubley,  the  father  of  said  J.  Wesley,  for  the  posses- 
sion of  a  certain  deed  of  conveyance  and  a  declaration  that 
the  lands  described  in  said  deed  were  conveyed  by  the  defend- 
ant to  the  said  J.  Wosley  Hmbley,  and  that  these  lands  were 
the  property  of  said  J.  Wesley,  at  his  decease,  and  are  now 
the  property  of  the  plaintiffs. 

In  the  summer  of  1902  the  defendant  engaged  Albert  A. 
Brine,  a  Crown  land  surveyor  and  justice  of  the  peace,  to 
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prepare  a  plan  and  description  of  a  lot  of  land  at  French 
Village,  comprising  about  3^  acres  owned  by  defendant,  and 
to  draw  up  a  deed  thereof  from  defendant  and  his  wife  to  his 
eon,  the  said  J.  Wesley,  who  was  at  that  time  building  for 
'himself  a  house  on  this  lot.  The  deed  was  written,  and  exe- 
cuted by  the  defendant  and  his  wife,  Lavinia,  in  the  presence 
of  a  witness  and  Mr.  Brine,  who  took  the  wife^s  acknowledg- 
ment and  the  attestation  of  the  witness,  and  handed  it  back 
to  the  defendant,  who  kept  it  in  his  custody. 

Shortly  afterwards  the  plaintiff,  E.  Myra,  came  to  the 
village  as  a  school  teacher,  and  in  tlie  autumn  of  the  sanu* 
year  became  engaged  to  marry  the  son,  J.  Wesley.  In  Octo- 
ber or  November  the  plaintiff,  E,  Myra,  being  at  defendant's 
house,  the  deed  was  produced!  by  def^dant  at  the  request  of 
J.  Wesley  and  she,  E.  Myra,  read  it  aloud  to  him,  defendant 
and  his  wife,  by  tlieir  wish.  After  the  reading  defendant 
took  the  d^d,  saying  he  would  keep  it.  On  January  1st, 
1903,  the  plaintiff,  E.  Myra,  and  J.  Wesley,  were  married, 
and  later  on  again  E.  Myra  and  her  husband,  ,T.  Wesley,  be- 
ing at  the  house  of  defendant,  on  request  of  J.  Wesley  the 
defendant  brought  out  the  deed  to  be  read  over  again,  and 
the  plaintiff,  E.  Myra,  states  that  in  the  year  before  her  hus- 
band J.  Wesley  died,  she  and  he  again  read  the  deed,  and  the 
subject  of  recording  it  was  mentioned.  Sho  testifies:  "Wes- 
ley's father  and  Wesley  were  present  then  at  his  fathers 
house;  he  brought  out  the  deed  and  I  read  it  and  Wesley 
asked  me  if  I  would  get  the  deed  recorded,  and  I  said  yes — 
this  was  at  the  father's  house — ^he  said  all  right,  and  his 
father  had  owed  us  a  few  dollars,  and  then  Wesley's  father 
said  he  would  get  the  deed  recordcfl,  and  he  took  the  deed 
from  me,  and  Wesley  said  all  right  to  get  it  recorded;  that 
wds  a  year  ago  last  summer.  He  agret»d  to  do  so.  He  agroed 
to  get  it  recorded  in  the  summer.  My  husband  asked  me  if 
I  would  get  the  deed  recorded  in  the  presence  of  his  father 
and  mother,  and  I  said  I  would,  his  father  owed  us  a  few 
dollars,  and  he  said  he  would  get  the  deed  recorded  and  he 
took  the  deed.  Wesley  said  all  right,  as  long  as  it  was  re- 
corded. My  husband  then  went  away  after  that.  I  wont  to 
see  the  defendant  again  about  it  after  that,  after  I  got  a  letter. 
When  I  got  that  letter  I  went  to  the  defendant's  house  for 
the  purpose  of  having  it  recorded,  under  my  husband-'s  in- 
fitructions.     That  was  in  the  summer. 

To  the  Court: — "Wesley's  father  did  not  carry  out  his 
promise  to  have  it  recorded,  so  T  went  to  see  about  it,  and  he 


3J)4  y*//^  KASrmiN  LAW  REPORTER. 

said  he  was  too  busy  at  that  time.     He  did'  not  refuse  to  do  it, 
he  just  said  he  was  too  busy." 

And  on  cross-examination  she  says: — *'The  second  time 
I  went  there  I  knew  the  deed  had  not  been  recorded,  because 
they  told  me,  my  husband  told  me,  and  they  spoke  about  it 
not  being  recorded,  because  if  he  ^ot  in  debt  at  any  time  they 
would  take  the  house  from  liim,  if  he,  my  husband,  got  into 
debt  it  would  be  taken  from  him,  therefore  they  would  not 
record  it,  and  they  could  not  come  down  on  him  for  the  land. 
My  husband  knew  that  it  had  not  been  recorded,  he  referred 
to  it  the  year  before  he  died.  I  knew  that  it  had  notjo^^ 
recorded  then." 

The  defendant  in  referring  to  this  matter  says,  **I  ^«^ 
never  at  any  time  asked  to  have  this  deed  recorded.     My  own 
wife  never  mentioned  recording  it  to  me.     It  was  all  ready 
for  recording,  l)iit  it  was  not  to  be  recorded.     It  was  ready 
to  be  recorded  at  any  time  it  wac?  needed."     His  wife  says 
nothing  on  this  subject,  though  she  is  said  to  have  been  pre- 
sent when  the  recording  was  mentioned  and  arranged  for. 
The  building  of  the  house  was  proceeding  during  this  time, 
and  was  being  built  by  J.  Wesley,  who  appears  to  have  em- 
ployed the  carpenter  and  paid  him.     When  far  enough  ^^^"^^ 
he  and  his  wife,  the  plaintiff  E.  Myra,  moved  into  i't.^^^ 
occupied  it  until  twenty-one  days  before  he  died,  whicft  ^^^ 
on  March  10th,  1907.     During  this  twenty-one  days  he  ^^^ 
at  his  father's  house,  and  cared  for  by  his  mother,  and  during 
this  final  illness  the  defendant  destroyed  the  deed. 

Delivery,  it  is  said,  is  a  matter  of  intention  indicated  by 
expressions  or  acts  of  the  grantor. 

In  Zwicker  v.  Zwicker,  29  S.  C.  R.  527,  the  facts  wore: 
That  the  grantor  signed  and  sealed  the  deed,  handed    i^  ^'^ 
the  subscribing  witness,   who  went  before  a  justice  of   *"^ 
peace  and  attested  to  it,  proving  the  deed  for  registrj',    ^^ 
then  returned  it  to  the  grantor,  who  retained  it  in  hi?    ^^^ 
possession  and  control  until  his  death.       So  far  it  socrn^  * 
me  this  case  is  on  all  fours  with  the  one  under  considers *^^^.' 
The  defendant,  the  grantor,  signed  and  sealed  the  de^^^ 
question  in  presence  of  a  witness,  and  handed  it  to  a  jti^ 
of  the  peace  to  have  it  attested  to  by  the  witness  and  aclc^    , 
ledged  by  his  wife,  which  was  done,  the  deed  beinsr  made  f  ^   J 
for  registry,  and  then  it  was  given  hack  to  the  grantor,    '^ 
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retained  it  in  his  possession  until  his  son,  the  grantee,  was  on 
his  death  bed,  when  he  destroyed  it.    The  reasons  given  in 
Zwicker  v.  Zwicker  by  the  Supreme  Court  of  Xova  Seotia 
for  holding  that  the  cireumstances  in  evidence  rebutted  the 
presumption  of  delivery  in  that  case  were,  "  the  retention  of 
the  deed  by  the  grantor;  that  it  comprised  all  the  proi)erty 
of  the  grantor,  and  that  he  regarded  it  in  some  respects  as  a 
testamentary  disposition,  no  provision  made  for  support  of 
grantor  and  his  wife,  and  that  it  professed  to  flispose  of  the 
property  at  once  and  inconsistently  with  the  grantor  retain- 
ing the  possession  and  enjoyment  of  the  j)roperty  luentioned 
m  the  deed  until  death."     Chief  Justice  Strong  in  that  case 
Bays:  "In  the  absence  of  authority  I  see  nothing  to  authorize 
the  proposition  tliat  these  circumstances  rebut  the  presump- 
tion  of  delivery  "  (p.  533).    If4hose  circumstances  are  insuffi- 
cient to  rebut  the  presumption  of  delivery  in  that  case,  it  seems 
to  nie  tlie  circumstances  relied  on  in  the  case  before  me  to  re- 
but that  presumj)tion  are  weaker.     The  grantor  retaini'ci  the 
property.     He  knew  the  grantee  was  building  a  house  on  the 
land.     He  allowed  the  grantee   to  take  possession   and   live 
with  his  wife  on  it.     He  only  used  the  land  in  ])art  with  the 
grantee,  cutting  son»e  hay  on  it.-     The  grante(»  knew  of  the 
existence  of  the  deed,  and  it  was  read  to  him  more  than  once, 
I  believe,  though  defendant  says.  **  ^fy  son  never  heard  from 
mo  about  it  at  all."     The  grantor  reserved  the  right  of  way 
over  the  land  conveved  to  himself,  which  is  consistent  with 
the  deed  taking  immediate  effect.     Then  there  is  the  positive 
statement  of  the  plaintiff  that  the  defendant  agreed  to  have 
the  deed  recorded,  which   I   am  inclined  to  l)eli(»ve,  as  it  is 
not  definitely  and  categorically  contradicted  by  the  d«'fend^ 
ant,  and  not  at  all  l)y  defendant's  wile,  in  wliosc  presence  the 
promise  is  alleged  to  have  been  given.     The  only  other  cases 
which  1   need  cite  are  Garnons  v.  Knight,  5   B.  k  C.  C)71, 
Moore  v.  Hazelton,  J)  Allen  (Mass.)  1()2,  K.xton  v.  Scott,  6 
Sim.  31,  all  of  which,  as  well  as  other  cases,  are  referred  to 
in  Zwicker  v.  Zwicker.     I  think  the  presumption  in  favour 
of  deliverv  of  the  deed  has  not  been  satisfactorilv  rebutted, 
and  I  give  judgment  for  thejdaintifTs  in  res])ect   to  the 
declaration  of  right  asked  for. 
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The  Full  Court.  January  14th,  1908. 

KEX  EX  REL.  JOHNSON  v.  JUDGE  OF  THE  COUNTY 

COFirr  FOK  DISTRICT  No.  5. 

Canada  Temperatice  Act  —  Mandamus  to  Compel  County 
Court  Judge  to  Hear  Ajrpeal  from  Conviction — Criminal 
Code  749  (c)  —  ''Next  Sittings''  — " District''  and 
"County" — Computation  of  Time  within  which  Appeal 
to  be  Taken, 

Motion  on  behalf  of  the  rdator  for  an  order  in  the  nature 
of  a  rnandannis  under  Crown  Rule  70,  to  compel  the  Jiid«ri» 
of  the  County  Court'for  District  No.  5  to  hear  at  Pictou,  in 
the  county  of  Pictou,  an  appeal  of  the  relator  Johnson  from 
a  conviction  made  by  two  justices  of  the  peace  for  the  county 
of  Pictou  against  him  on  October  21st,  1907,  for  a  third 
offence  against  the  Canada  Temperance  Act.  The  County 
Court  Judicial  District  No.  5,  in  Nova  Scotia,  comprises  the 
counties  of  Pictou  and  Cumberland,  and  sittings  of  the  Court 
were  held  at  Amherst,  in  the  county  of  Cumberland,  on  No- 
vember 5th,  and  at  Pictou,  in  the  county  of  Pictou,  on  De- 
cember  3rd,  1907. 

The  County  Court  Judge  refused  to  hear  the  appeal  on 
the  ground  that  under  s.  749  (c)  of  the  Criminal  Code,  the 
appeal  should  have  been  taken  to  the  next  sittings  of  the 
Court  in  the  district  after  the  conviction,  which  was  at 
Amherst,  and  not  at  Pictou,  which  was  the  next  sittings  in 
the  county. 

Tlie  mandamus  was  moved  for  on  the  grounds: — 

(1)  That  the  appeal  must,  in  all  cases,  be  taken  to  the 
next  sittings  in  the  county,  and 

(2)  That  in  any  event  av<  the  conviction  was  not  made 
more  tlian  14  clear  davs  before  the  sittings  of  the  Court  at 
Amherst,  the  next  appropriate  sittings  in  the  district  was  at 
Pictou  under  s.  750  (a)  of  the  Code. 

J.  J.  Power,  K.C.,  in  support  of  motion. 

H.  Mellish,  K.C.,  for  the  Judge  of  District  No.  5. 

W.  McDonald,  for  lns|>ector. 
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Meagher,  J. : — The  conviction  was  on  the  2l8t  of  October 
and  the  next  sittings  of  the  County  Court  thereafter  was  at 
Amherst  on  the  6th  of  November,  and  the  second  next  at 
Pictou  on  the  3rd  of  December.  The  County  Court  Judge 
at  the  Pictou  sittings  refused  to  hear  the  appeal  from  the 
conviction  on  the  ground  that  it  was  too  late,  and  a  manda- 
mus is  now  sought  to  compel  him. 

Two  questions  arise : — First,  does  the  statute  provide  that 
the  appeal  is  to  the  sittings  within  the  county  where  the 
conviction  was  made? 

Second,  if  not,  was  the  appellant  obliged  to  proceed  with 
his  appeal  at  the  sittings  at  Amherst?  The  answer  to  the 
latter  depends  upon  how  the  time  prescribed  by  the  statute 
is  to  be  computed. 

The  first  question  is  easily  solved.  Section  749  of  the 
Code  authorizes  the  appeal  and  directs  that  it  shall  be  "to 
the  County  Court  of  the  district  or  county  '^  where  the  cause 
of  complaint  arose.  The  words  "or  county^*  were  not  em- 
ployed to  create  a  distinction  in  respect  to  one  county  form- 
ing part  of  a  district  embracing  two  or  more  counties,  but 
were  intended  to  appjy  to  a  case  where  the  district  consisted 
of  one  county  only. 

There  is  no  named  Court  of  a  countv;  the  statute  defines 
each  Court  to  be  a  Court  of  a  district,  and  therefore  to  de- 
signate it  as  the  Court  of  a  county  would  be  a  clear  mis- 
nomer and  contrary  to  the  very  words  of  the  statute. 

The  fact  that  there  is  no  dork  of  a  district  which  includes 
more  than  one  county  does  not  create  a  difficulty.  The  jus- 
tices send  the  papers  to  the  clerk  of  the  Court  in  the  county 
where  the  appeal  is  to  be  heard,  and  that  depends  upon  whe- 
ther the  appeal  is  to  the  next  or  second'  next  sittings  after 
the  conviction. 

The  terms  of  the  recognizance  are  of  no  moment.  The 
appellant  knows,  or  should  know  before  he  gives  it,  the  county 
where  his  appeal  is  to  be  heard,  and  the  recognizance  is  pre- 
pared accordingly. 

Section  750  requires  the  appeal  to  be  made  to  the  next 
sittings  of  the  Court,  if  the  conviction  or  order  is  made  more 
than  14  days  before  such  sittings.  These  are  general  words, 
and  do  not  indicate  any  intention  that  the  appeal  is  to  be 
confined  to  the  county  where  the  conviction  was  made.  It 
is  to  be  taken  to  the  next  sittinors  of  the  Court  within  the 
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district,  wherever  that  may  be,  provided  the  prescribed  time 
permits. 

If  tlie  app<'al  was  intended  to  be  confined  to  a  sittings 
within  the  county  of  the  convifction,  and  not  generally  to  a 
sittings  within  the  district,  the  statute  would  have  said  so. 

If  the  appellant's  contention  is  correct,  this  result  miglit 
follow: — If  the  conviction  was  made  sav  ten  davs  before  a 
sittings  of  the  Court  in  Pictou  county,  the  appeal  of  cour&t- 
could  not  be  taken  to  it;  neither  could  it  be  taken  to  the 
next  sittings  thereafter  at  Amherst,  and  yet  it  is  to  one  or 
other  of  these  the  appeal  is  to  be  taken.  There  is  no  refer- 
ence to  a  third  sittings.  In  order  to  ^lake  the  jj'tatute  apply 
to  the  second  sittings,  which  in  this  case  was  at  Pictou,  one 
must  supply  words  which  do  not  exist  in  the  statute.  In 
this  connection  I  am  dealing  only  with  the  contention  which 
seeks  to  limit  the  hearing  of  the  appeal  to  the  county  of 
Pictou  alone. 

We  are  not  at  liberty  to  sci»k  assistance  in  construing  the 
Code  from  the  ])rovincial  legislation  alfecting  County  Courts 
further  than  may  be  necessaiy  to  ascertain  the  description  of 
the  Court,  the  area  it  embraces,  and  the  time  and  place  of  its 
sittings. 

1  am  not  called  upon  to  describe  any  (piestiou  of  hardship 
where  the  statute  is  so  clear.  Indeed  I  think  u])on  weigh- 
ing all  considerations,  the  statute,  as  I  read  it,  will  produce 
an  average  measure  of  fair  play  and  convenience,  and  pro- 
bably if  an  early  determination  is  sought,  as  it  should  he.  in 
the  defendant's  interests  and  those  of  the  public,  it  will  best 
achieve  that  purpose. 

The  second  question  is  more  dilhcult.  In  order  to  com- 
pel the  appeal  to  be  made  to  the  sittings  at  Amherst  in  this 
instance,  more  than  14  days  must  intervene  Ix'tween  the  con- 
viction and  the  sittings ;  the  words  are,  **  if  a  conviction  or 
order  is  nuide  more  than  14  days  before  the  sittings  of  the 
Court." 

Endlich  on  Statutes,  s.  391,  says:  "Again,  when  so  many 
'  clear  days '  or  so  many  dftys  *  at  least '  are  given  to  do  an 
act,  or  '  not  less  than '  so  manv  davs  are  to  intervene,  both 
the  terminal  days  are  excluded  from  Ithe  computation." 
Paley  on  Convictions,  8th  ed.,  p.  379,  is  to  the  same  eifect, 
citing  Keg.  v.  Shropshire  (1838),  8  A.  .S:  E.  173.  See  Keg.  v. 
Aberdare   (LSoO),  14  Q.  B.  8(>8,  where  ''at  least  16  davs 
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before''  was  held  to  iiiean  "*  IG  <lays  exclusive  of  tlie  day  of 
notice  and  the  day  of  the  meeting/^ 

Chitty's  Archbold  (14th  ed.-),  1435,  says:  "Where  a 
statute  enacts  that  not  less  than  15  davs  shall  intervene  be- 
tween  the  tesU»  and  return  of  a  writ,  both  the  dav  of  the 
\e^i^  and  the  return  are  to  Ix*  reckoned  excUisivelv.  And 
where  th(»re  is  ^iven  to  a  party  a  certain  space  of  time  to  do 
«»ome  act,  which  space  of  time  is  included  between  two  other 
acts,  both  the  days  of  doing  these  acts  ought  to  ])e  excluded 
in  order  to  insure  to  him  the  whole  of  that  space  of  time/' 

In  Young  v.  Higgon,  i\  M.  &  \V.  oW,  it  was  held  that  in 
construing  the  statutory  provision  recpiiring  a  month's  notice 
of  action  to  be  given  to  a  justice,  botli  terminal  days  must 
be  excluded. 

I  regard  the  present  situation  in  much  the  same  light  as 
if  the  appellant  was  recjuired  to  do  something  promptly  after 
the  conviction,  and  had  the  time  allotted  by  the  statute  given 
to  him  Tor  that  purpose.  It  is  a  mattei"  of  jurisdiction,  and 
if  the  a[)peal  must  Ix;  made  to  the  sittings  at  Amherst,  it  can 
only  be  by  virtue  of  the  existence  of  a  })eriod  of  time  inter- 
vening sufficient  to  satisfy  the  statute.  The  enactment  in 
this  respect,  it  may  be  said,  was  for  the  benefit  of  the  appel- 
lant, and  therefore  it  should  not  be  lessened  ])V  construction. 
The  rule  in  England  is  to  give  similar  enactments  a  liberal 
construction.  1  refer  to  the  latest  and  best  reasoned  case  on 
the  subject,  Kegina  v.  Tlie  Justices  of  Surrey  (1880).  6  Q. 
B.  T).  100,  decided  bv  Afanistv  and*  Bowen,  ^^. 

The  statute  in  that  case  recpiired  the  aj^peal  to  be  made 
*'to  the  next  sessions.''  The  Court  said,  ''In  respect  of  both 
classes  of  appeals  (referring  to  removals  and  poor  rates),  the 
respective  statutes  which  deal  with  them  require  that  the  ap- 
peal should  be  to  the  next  sessions,  and  a  long  series  of 
I  cases  have  occurred  in  the  last  hundred*  years  which  shew 
that  a  liberal  construction  is  to  be  given  to  these  words." 
Again,  the  Court  said:  *^  The  next  actual  sessions  are  not 
as  it  seems  to  us,  ])ractically  possible  where  there  is  no  time 
for  intelligent  and  reasonable  action  as  to  the  notices  and 
grounds  of  appeal.  In  adopting  this  extension  of  tlip  words 
of  the  statute,  it  seems  to  us  that  we  are  only  following  and 
giving  effect  to  the  liberal  interpretation  which  has  been 
placed  on  this  and  similar  acts  of  Parliament  by  authorities 
ranging  over  nearly  a  century.''  The  Court,  therefore,  held 
that  one  day  beyond   the  prescribed   time   for  carryinir   the 
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appeal  to  the  next  sessions  was  not  enough  to  cover  the  rea- 
sonable time  the  appellant  was  entitled  to  have  to  allow  his 
considering  whether  he  shauld  appeal  and  to  take  the  first 
steps  upon  the  appeal,  and  this,  notwithstanding  tliat  he 
knew  long  before  that  his  property  was  rated'  and  that  he 
had  filed  objections  weeks  before  to  4he  rating. 

I  have  not  lost  sight  of  the  difference  between  the  statute 
considered  there  and  the  one  before  us,  but  assuming  the 
latter  to  be  more  imperative,  yet  it  seems  to  me  we  are  quite 
justified  in  giving  it  the  liberal  interpretation  which  the 
English  Courts  have  given  to  such  statutes  for  more  than  a 
century,  so  as  to  make  the  appeal  reasonably  effective  and 
not  an  illusory  one. 

The  first  day  of  the  sittings  in  this  instance  is  excluded 
by  the  word  "  before '*  in  the  statute.  This  leaves  exactly 
14,  but  not  more  than  14  davs  between  the  conviction  and 
the  sittings.  May  then,  the  day  of  the  conviction,  which  at 
best  is  but  a  fractional  part  of  a  day,  be  included  in  order  to 
make  more  than  14  dftvs?  I  certainlv  think  not,  if  the 
statute  is  to  receive  the  liberal  interpretation  which  English 
Judges  have  applied  to  similar  enactments. 

The  statute  requires  the  appellant  to  file  in  the  office  of 
the  clerk  of  the  Court  appealed  to,  within  ten  days  after  the 
conviction,  and  to  serve  upon  the  respondent  a  notice  setting 
forth  the  conviction  appealed  against  and  the  ('ourt  appealed 
to,  and  at  least  five  days  before  the  hearing  of  the  appeal  to 
f5erve  a  notice  setting  forth  the  grounds  of  his  appeal. 

It  was  claimed  this  gave  the  appellant  fifteen  days  to 
perform  these  acts,  and  that  he  was  entitled  to  avail  himself 
of  every  moment  the  statute  gave  him.  If  so,  more  than  14 
days  are  required  for  the  performance  of  these  acts,  and  that 
may  well  have  been  the  reason  why  so  many  days  were  pre- 
scribed b(^fore  the  next  sittings.  I  am  not  convinced  the  ap- 
pellant's contention  in  these  particulars  is  necessarily  correct, 
but  there  is  enough  force  in  it  to  lead  one  to  be  cautious  in 
computing  the  14  days. 

In  Chambers  v.  Smith  (1843),  12  M.  &  W.  2,  it  was  held 
that  "fifteen  davs  at  the  least"  meant  15  full  davs  between 
the  events  specified  in  the  enactment. 

The  language  we  are  considering  is  quite  as  strong  as  the 
terms  referred  to  in  the  above  case,  as  well  as  those  enumer- 
ated in  the  extract  from  Endlich  given  above.  *^  More  than  " 
is  to  say  the  very  least  the  equivalent  of  "not  less  than,''  and, 


Iih:X  EX  RKL.  JOHN  SOS   v.  DISTRICT  .VO.  J.  40 1 

therefore,  requires  tlie  exclusion  of  the  terminal  days.  In 
order  to  get  an  excess  over  14  days  here  one  must  exclude  the 
day  of  the  conviction,  something  1  do  not  feel  at  liberty  to 
do  in  the  face  of  the  rule  I  have  referred  to;  nor  can  I,  if  I 
pay  proper  regard  to  the  English  decisions,  apply  to  this  en- 
actment a  narrow  construction.  If  it  be  said  that  within  the 
ten  days  mentioned  he  has  all  the  reasonable  time  required, 
and  thus  a  liberal  construction  of  the  statute  is  not  called 
for,  it  may  be  answered  that  if  (as  in  this  case),  the  convic- 
tion adjudges  imprisonment  alone,  lie  must,  in  order  to  be 
released  from  custody,  give  the  recognizance  prescribed,  and 
in  it  must  describe  the  county,  and  perhaps,  too,  the 
place  where  his  appeal  is  to  be  heard,  and  therefore  some  con- 
sideration, some  enquiry  as  to  the  time  and  place  of  the  sit- 
tings of  the  Court  to  be  appealed  to,  some  reasonable,  intel- 
ligent action  on  his  part,  is  necessary  before  he  takes  that 
step.  If  the  day  of  the  conviction  is  to  enter  into  the  com- 
putation, there  is  no  mode  of  subdividing  it  and  his  rights 
would  be  the  same  whether  the  conviction  was  made  at  eleven 
in  the  forenoon  of  that  day  or  eleven  at  night. 

If  the  statute  said  so  many  days  merely,  and  nothing 
more,  perhaps  I  could  apply  the  method  relied  on  by  my 
Irother  Kussell.  This  Court  applied  it  in  Barrowman  v. 
Fader,  (31  N.  S.  K.  29)  and  held,  under  a  rule  reciuiring  one 
day^s  notice  of  taxation,  that  notice  might  be  given  any  time 
before  six  p.m.  of  the  day  previous  to  the  taxation. 

With  respect  to  the  second  branch  of  the  section  regulat- 
ing the  appeal  to  the  second  next  sittings,  I  did  not  consider 
it  necessary  to  analyze  it  closely,  nor  see  how  it  could  be 
worked  out.  While  there  may  be  difficulty,  I  do  not  say 
there  is,  in  construing  it  and  making  it  easy  of  application  to 
such  sittings,  I  do  not  think  that  fact  ought  to  be  permitted 
to  control  the  clear,  strong  words  of  the  section  in  respect 
to  the  first  sittings,  and  the  rule  of  interpretation  which 
should  be  applied  to  the  words  we  have  to  regard  in  that 
behalf.  If  the  lattor  can  be  so  read  as  to  give  an  appeal  in 
a  certain  way  and  under  defined  conditions,  they  must  be 
given  effect  even  though  it  should  happen  that  the  remaining 
words  are  unworkable  and  unhitelligible  as  to  an  appeal  to 
the  sittings  mentioned.  Viewing  the  situation  as  a  whole 
he  is  entitled  to  a  mandamus.  T  am  not  aware  what  the 
practice  is  or  may  have  been,  but  it  can  have  no  weight  in 
construinfiT  the  statute. 
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TowNsiiKXi).  VJ,,  ooucurred. 


JjONglky,  J.,  read  an  opinion  in  favour  of  granting  the 
motion  on  both  grounds  asked  for. 

KrssKLL,  .f.,  read  a  dissenting  oj)inion. 
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The  F(tll  (Vocrt.  January  23rd,  1908. 

STKPHKX,  Petitioxick,  v.  FLKMIXG,  Hfc:si>oNi>iiNT. 

Mmnripal  Law—Elcctwn—li.  N.  N.  8,  c.  70,  s,  ^9 :  c,  7;?, 
s.  Jf — liighi  of  Vonniii  Court  Judge  to  Review  Reinm  of 
County  Clerl'  —  Defect  I  ve  Hntlot  —  Corrupt  Practices- 
All  efjatious  in  Petition — I'ractice, 

Appeal  from  the  judgment  of  Wallack.  ('.(*..!.,  in  favour 
of  petitioner  in  a  munieipal  controverted  election  jietition. 

A  (Huney,  for  j)etilioner. 

W.  B.  A.  Hitchie,  K.C.,  for  respondent. 

TowxsiiKXi).  VJ.: — 'J'his  is  an  appeal  from  the  decision 
of  tlie  Judge  of  the  County  Court,  District  Xo.  1,  in  favour 
of  the  ])etitioner.  The  presiding  officer  at  the  close  of  the 
poll  declared  petiticmer  to  hav(»  had  the  highest  nunihor  of 
votes,  and  to  he  duly  elected  as  requii*ed  by  s.  59,  c  70, 
Municipal  Corporations  Act.  and  at  once  reported  to  the 
clerk  of  the  municipality  the  result  of  the  election,  and  thf 
number  of  votes  given  for  each  candidate.  There  were  three 
candidat<^s,  and  he  announced  the  votes  as  follows : — 103  for 
petitioner,  10:>  for  Fleming,  and  4S  for  Peverill.  The  r^ 
spondcnt,  Fleming,  under  s.  ()4.  demanded  a  rec*ount  oi  ^"^ 
votes,  which  was  onlv  held  with  the  result  that  the  clerk 
threw  out  three  hallot-s  as  s]>oiled.  marked  by  the  tTudgc  as 
Nos.  1.  2.  3.  'J'his  reduced  the  number  of  ballots  counted 
for  petitioner  to  100,  giving  the  J^oat  to  the  respondent. 

The  petitioner  then  applied  to  the  County  Court,  by  ^'»y 
of  p(»tition  under  s.  4,  c.  72.  Controverted  Municipal  Elec- 
tions  Act,  claiming  tliat  respondent   was  unduly  deolareO' 
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and  retunuH)  l)V  the  county  clerk  or  councillor  for  the  (lis- 
trict.  and  that  he  was  duly  eleeled  and  returned.  After  hear- 
in^-  eyidenee.  the  Jud^a-  allowed  the  rejeeted  hallots  to  he 
counted,  and  dxxlared  f)etitioner  duly  elected.  From  thia 
decision  respondent  novy  appeals. 

Kespondeni 's  counsel  took  two  j)reliniinary  objections  to 
th(^  jurisdiction  of  the  Judge  helow:  (1)  That  there  was  no 
app<*al  and  no  right  in  the  County  Court  Judge  to  review  the 
decision  of  the  county  clerk,  which  he  contends  is  conclusive. 
That  the  return  mentioned  in  s.  4,  c.  7'^,  refers  only  to  the 
return  of  the  presiding  ofiicer,  and  not  to  the  declaration  of 
the  clerk  after  recounting.  I  cannot  accede  to  this  reatling 
cf  the  statutes.  The  declaration  of  the  clerk  is  simply  the 
return  tlie  presiding  officer  should  have  made,  had  he  cor- 
rectly counted  the  ballots,  and  in  it<  effect  does  not  in  any 
way  differ  from  the  return  of  that  officer.  It  never  could 
have  l)een  the  intention  of  the  legislature  to  make  the  clerk's 
iftuni  final,  which  is  the  contention  of  the  respondent.  The 
legislatnre  has  provided  a  distinct  and  independent  tribunal 
to  decide  all  (piestions  of  undue  returns  or  an  undue  election, 
by  c.  72.  There  is  nothing  in  c.  TO,  s.  ()4,  which^  in  my 
(»panion,  countenances  the  idea  that  the  act  of  recounting 
deprived  the  Connty  Court  of  its  jurisdiction  to  try  an  elec- 
tion petition  exprc'ssly  conferred  by  c.  72, 

(2)  Thou  respondent  objects  that  there  are  no  facts  al- 
leged in  the  petition  which  shew  such  returns  to  be  undue, 
as  then*  is  no  allegation,  as  a  matter  of  fact,  that  the  peti- 
tioner had  the  highest  number  of  votes.  By  s.7,  c.  72,  s.-s. 
(a),  "The  petition  may  i)e  in  any  prescribed  form,  but  if  or 
in  so  far  as  no  form  is  ])rescribed.  it  need  not  be  in  any  par- 
ticular fonn,  but  it  shall  complain  of  the  undue  return  or 
undue  election  of  a  member  or  that  no  n»turn  has  been  made, 
or  that  a  double  return  has  l)een  made,  or  of  matter  con- 
tained in  any  special  return  made."  Reading  the  petition 
in  this  case,  I  think  it  sufficiently  complies  with  the  above 
section.  It  complains  of  an  undue  return,  and  sets  forth 
facts,  if  true,  sufficient  to  shew  that  such  was  the  case. 

I  have  some  doubt  on  the  question  of  corrui)t  practices 
whether  petitioner  should  not  be  disqualified.  From  the 
evidence  it  appears  that  the  dinners  were  not  paid  for  in 
view  of  any  previous  arrangement,  or  in  fact  of  any  agree- 
ment, that  they  were  paid  for  after  the  electors  had  voted, 
and  do  not  appear  to  have  been  paid  for  with  any  view  of 
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influencing  the  electors.  I  therefore  see  no  reason  for  dis- 
turbing the  decision  of  the  Judge  below  in  this  matter.  I 
am  further  influenced  by  the  decision  in  the  Olengany  case, 
Hodgins  8:  the  Bewdley  case,  1  O'M.  &  H.  18;  the  Lichfield 
case,  1  O'M.  &  H.  22,  and  the  North  Norfolk  case,  1  O'M.  & 
H.  236. 

The  remaining  question  is  as  to  the  validity  of  the  three 
ballots  thrown  out  by  the  clerk  and  counted  by  the  Judge. 
As  to  No.  1  ballot,  I  agree  with  the  Judge  that  it  should  not 
have  been  rejected  for  the  reasons  given. 

As  to  No.  2  ballot,  I  also  come  to  the  same  conclusion  on 
the  authority  of  decided  cases  referred*  to  in  the  decision.  As 
10  No.  3  ballot,  I  cannot  agree  with  the  Judge.  This  ballot 
should  not  be  counted. 

(1)  By  sec.  30,  ch.  70,  "  The  ballot  papers  shall  be  in  the 
form  B.  in  the  second  schedule  of  the  chapter."  This  it  will 
be  observed  is  mandatory,  not  directory  merely. 

By  sec.  46,  "The  voter  shall  fortliwith  proceed  into  one 
of  the  compartments  of  the  polling  place  and  shall  then  and 
therein  forthwith  mark  his  ballot  paper  by  making  a  cross 
with  a  pencil  on  any  part  of  the  ballot  paper  within  the  divi- 
sion or  divisions  containing  the  name  or  names  of  the  candi- 
date or  candidates  for  whom  he  intends  to  vote,''  etc. 

Turning  to  form  B.  we  find  the  lines  on  the  top  as  well 
as  the  part  of  the  ballot  distinctly  printed  as  in  the  form  pre- 
scribed.  This  ballot  No.  3  had  a  pencil  cross  not  between 
the  divisions,  but  below  all  the  lines.  Not  in  the  place  im- 
peratively required  by  the  statute,  and  therefore  not  a  ballot 
which  ought  to  be  counted.  There  are  several  decisions  which 
support  this  view. 

In  the  Berwick  case,  3  O'M.  &  H.  182,  the  voter  had 
marked  the  ballot  to  all  intents  in  the  same  manner  as  here, 
the  diiference  being  that  the  cross  was  on  top  above  the  line 
in  the  ballot  paper.  The  two  Judges  differed,  one  holding  it 
should  be  counted,  the  other  that  it  was  void  for  uncertaintv 
and  it  was  not  counted.  In  the  Buckrose  Division  case.  4 
O'M.  &  H.  110,  before  Mr.  Baron  Pollock  and  Mr.  Justice 
A.  L.  Smith,  the  same  point  arose,  and  these  two  Judges  fol- 
lowed the  opinion  of  Mr.  Justice  Hawkins,  in  the  Berwick 
ease  and  of  the  Court  in  the  Stepney  case,  4  O^M.  &  H.  32. 
and  held  that  the  vote  was  void  for  uncertainty.  In  the 
Stepney  case,  the  cross  was  also  put  on  top  outside  the  lines, 
Mr.  (rullv  submitted  that  it  indicated  an  intention  to  vote 
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for  the  respondent  whose  name  stood  first  on  the  hallot  paper, 
but  the  Court,  consisting  of  Denman  and  Fields  JJ.^  struck  it 
off  on  the  ground  of  uncertainty. 

I  think  it  safer  and  better  to  follow  the  high  authority 
of  these  eminent  Judges,  five  of  whom  held  that  a  ballot 
marked  like  the  one  in  question  should  not  be  counted,  than 
to  adopt  some  theory  of  our  own.  No  one  looking  at  the 
ballote  can  judicially  say  that  it  is  certain  for  whom  the 
Toter  intended  to  vote.  It  would  be  a  mere  matter  of  specu- 
lation in  any  case,  and  it  seems  to  me  preferable  to  follow 
authority  on  the  subject  so  that  we  may  have  some  definite 
ni]e  to  go  by  in  future  cases  of  more  importance  than  this 
appears  to  be. 

In  my  opinion  this  appeal  must  be  allowed  and  the  deci- 
sion of  the  Coimty  Court  Judge  on  this  ballot  should  be  set 
aside.  The  result  is  that  the  two  candidates  have  an  even 
number  of  votes  and  the  presiding  officer  must  give  his  vote 
08  provided  in  the  Act. 

Meagher^  J.,  in  concurring,  was  understood  to  confine 
his  opinion  to  the  point  last  noted. 

BussELL  and  Longley^  JJ.,  read  opinions  dismissing  the 
appeal  and  afiirming  the  judgment  appealed  from. 


NOVA  SCOTIA. 

The  Full  Court.  January  25th^  1908. 

BELL  V.  INVERNESS  COAL  &  RAILWAY  00. 

Master  and  Servant  —  Employers'  Liability  Act  —  Common 
Employment — Negligence  in  Operating  Eailway  in  Mine 
— Contributory  Negligence  —  Volenti  non  fit  injuria  — 
Applicability  of  Eule  to  Cases  of  Breach  of  Statutory 
Obligation. 

Appeal  from  the  judgment  of  Longley,  J.  (4  E.  L.  R. 
144),  in  favour  of  plaintiff  in  an  action  claiming  damages 
for  injuries  sustained  through  the  negligence  of  a  servant 
of  defendant  company. 

H.  Mellish,  K.C.,  for  appellant. 

D.  McNeil,  for  respond'ent. 

TOL.    IV.    I.L.R.  NO.  8— 27-f 
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TowNSHEND^  C.J.: — ^Tliis  is  an  action  under  the  Em- 
ployers' Liability  Act,  c.  179,  R.  S.,  in  which  plaintiff  al- 
leges and  has  proved  very  serious  injuries  to  himself, 
as  he  claims  through  the  negligence  of.  defendant  com- 
pany's  servants.  The  defence  of  common  employment 
is  out  of  this  case,  and  no  more  need  be  said  on  that 
subject.  It  iB  claimed  that  the  injury  to  plaintiff  was 
not  caused  through  the  negligence  of  any  of  defend- 
ant's workmen  as  specified  and  described  in  s.  3  of  the 
Act.  I  hold  with  the  learned  trial  Judge  that  the  case  oomes 
under  s.-s.  (e)  "  by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer  who  has  the  charge  or  control 
of  any  pointtj,  signal,  locomotive  engine,  machine  or  train 
upon  a  railway,  tramway  or  a  street  railway/'  The  railway 
or  tramway  to  the  bottom  of  the  slope  on  which  the  carriages 
were  hauled  up  and  down,  in  my  opinion,  is  within  ihe  mean- 
ing of  this  sub-section,  and  McKinnon  was  an  employee  who 
had  charge  or  control  of  "signals''  upon  that  railway.  It 
is  further  clear  that  the  accident  to  the  plaintiff  was  due 
directly  to  this  employee's  negligence,  and  breach  of  order  in 
signalling  once  only  when  under  s.  72  of  the  special  niles 
hi  should  have  given  four,  or  again  in  allowing  men  to  come 
out  of  the  slope  at  the  time  he  did.  If  against  orders^  then 
it  was  his  duty  to  forbid  and  prevent  them  riding  up  on  that 
occasion. 

The  other  defences  to  be  considered  are  two:  (1)  Was 
ihe  defendant  guilty  of  contributory  negligence.  (2)  Does 
the  principle  of  volenti  non  fit  injuria  apply  under  the  cir- 
cumstances of  this  case.  These  are  both  questions  of  fact, 
and  of  course  in  view  of  the  decision  of  the  trial  Judge,  his 
findings  on  both  points  must  have  been  in  favour  of  plaintiff. 
What  we  have  to  consider  and  determine  is  whether  the  evi- 
dence justified  him  in  doing  so.  The  system  under  which 
the  mine  was  worked  was  that  box  cars  brought  the  coal  to 
the  surface,  and  what  is  termed  a  "rake  of  cars'^  was  sent 
down  at  stated  intervals  to  bring  up  the  men.  On  the  occa- 
sion in  question  plaintiff  was  on  the  night  shift.  About  half 
past  twelve  he  ceased  work  and  then  inquired  for  the  riding 
rake  to  go  to  the  surface.  Just  then  a  rake  of  boxes,  by 
which  I  understand  coal  boxes,  came  along.  Plaintiff  was  at 
No.  6  landing,  and  he  heard  the  mine  deputy  call  after 
McKinnon,  who  was  on  the  rake,  where  he  was  going  with 
the  empty  rake,  and  McKinnon  shouted  hack  that  he  wa^ 
going  for  the  riding  rake  and  within  five  minutes  he  came 
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back  with  the  riding  rake  to  N^o.  6  landings  and  then  plain- 
tiff got  on  with  the  five  or  six  others.  When  they  were  on 
McKinnon  gave  one  rap  only.  That  was  not  the  usual  way 
wli(^n  men  were  on,  and  as  already  shown  was  against  the 
rules.  The  speed  was  so  great  that  plaintiff  was  terrified 
and  said  to  the  others,  '^  Tjepare  to  meet  thy  God."  Tliey 
stopped  at  No.  5  landing  time  enough  to  take  on  four  or  five 
more  men,  and  again  McKinnon  gave  one  rap,  and  they  went 
up  at  the  same  great  speed.  Plaintiff  says  he  had  the  im- 
pression that  at  No.  5  he  would  give  four  raps,  knowing  that 
such  was  the  proper  signal  when  men  were  on.  At  No.  4  the 
rake  was  again  stopped  to  allow  another  man  to  get  on,  and 
again  started  with  one  rap,  with  the  result  that  the  car  in 
which  plaintiff  was  riding  was  thrown  off  the  track,  and  some 
of  the  carriages  went  over  him  and  others  doing  to  him  and 
two  others  serious  injury.  Plaintiff  further  says  that  they 
stopped  at  No.  6  landing  for  the  purpose  of  taking  on  the 
men,  and  the  same  at  the  other  landings,  and  that  there 
would  not  be  time  for  a  man  to  get  off  after  the  signal  was 
given.  • 

Now  it  is  said  that  plaintiff  was  guilty  of  contributory 
negligence  in  remaining  on  the  rake  of  cars  wlien  he  knew 
that  they  were  moving  at  a  dangerous  speed,  and  that  he 
should  have  got  off  at  the  first  opportunity.  Apart  from  the 
fact  that  there  is  no  clear  evidence  that  there  was  time  for 
him  to  do  so,  and  further  that  he  was  justified  in  his  belief 
that  the  man  in  charge  would  do  his  duty,  in  what  way  did 
his  remaining  on  the  cars  contribute  to  the  accident  due  to  the 
negligence  of  defendant  company^s  employee?  In  Greenland 
V.  Chaplain,  5  Exch.  243,  the  learned  Judge  said  in  giving 
judgment  for  a  new  trial,  "  I  think  thnt  where  the  negligence 
of  the  party  injured  did  not  in  any  degree  contribute  to  the 
immediate  cause  of  the  accident,  such  negligence  ought  not 
to  be  set  up  as  an  answer  to  the  action.''  This  was  said  in  a 
case  where  the  plaintiff  at  the  time  of  the  accident  was  stand- 
ing upon  a  steamboat  at  a  part  where  he  had  no  right  to  be 
and  where  had  he  not  been,  the  injury  would  not  have  hap- 
pened to  him.  This  disposes,  I  think,  of  the  objection  in  the 
present  case  as  well  as  the  further  objection  that  the  plaintiff 
should  not  recover,  because  he  should  not  have  boarded  this 
rake  of  cars  at  all,  but  should  have  waited  for  the  regular 
rake  which  came  down  later  to  take  up  the  men.  It  is  evi- 
dent that  80  far  from  forbidding  or  preventing  the  men  from 
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coming  up  on  this  occasion,  the  man  in  charge  allowed  and 
invited  them  to  come. 

1  do  not  think  the  principle  of  volenti  non  fit  injuria  can 
be  invoked  in  favour  of  defendant  company  in  this  case  any 
more  than  in  the  case  of  Smith  v.  Baker  (1891)  App.  Gas. 
325.  There  the  plaintiff  admitted  tliat  he  knew  of  the  prac- 
tice of  slinging  stones  over  his  head,  and  that  the  practice 
^as  a  dangerous  one,  and  said  he  had  told  the  crane  driver 
that  it  was  dangerous,  and  yet  he  had  continued  to  work 
exposed  to  this  risk  for  four  or  five  months,  and  yet  it  was 
held  in  the  House  of  Lords  that  the  doctrine  volenti  non  fit 
injuria  did  not  apply  to  the  circumstances  of  that  case.  But 
here  the  plaintiff,  when  he  boarded  the  train,  had  no  reason 
whatever  to  anticipate  any  unusual  danger.  Everything  he 
saw  led  him  to  believe  that  he  would  be  taken  to  the  surface 
in  the  usual  manner,  and  not  until  the  start  was  made  did 
anything  occur  to  indicate  the  contrary.  While,  indeed,  he 
then  realized  the  peril  of  the  situation'  after  the  train  started^ 
he  in  no  sense  voluntarily  undertook  it.  In  Smith  v.  Baker, 
the  Lord  Chancellor  says,  "  For  my  own  part  I  think  that  a 
perKon  who  relies  on  the  maxim  must  shew  a  consent  to  the 
particular  thing  done,"  Now  if  we  may  judge  from  the 
plaintiff^s  own  conduct  and  statements,  so  far  from  consenting 
he  was  in  a  situation  over  which  he  had  no  control,  and  had 
the  right  to  rely  on  defendants  servant  doing  his  duty  and 
obeying  the  rules.  Now  there  is  one  further  objection  to  the 
application  here  of  this  principle  decided  by  the  Court  in 
Baddeley  v.  Granville,  19  Q.  B.  D.  423,  that  the  -doctrine  of 
volenti  non  fit  injuria  does  not  apply  when  the  negligence  of 
the  employer  consists  in  the  breach  of  a  statutory  obligation. 
I  find  that  in  the  rules  regulating  the  defendant  company's 
mines,  78,  that  the  above  rules  have  the  same  force  as  if  they 
were  enacted  in  the  Mines  Regulations  chaptej*  signed  by  the 
manager  and  Edwin  Gilpin,  Inspector  of  Mines.  It  is  said 
these  special  rules  only  apply  to  the  employees,  and  not  to  the 
owners,  defendant  company.  The  heading  is  "  Special  rules 
for  the  conduct  and  guidance  of  the  persons  acting  in  the 
management  and  of  all  persons  employed  in  or  about  the 
collieries  of  the  Inverness  Railway  and  Coal  Co/'  The  negli- 
gence which  occasioned  the  accident  was  tiie  breach  of  one  of 
these  rules,  a  statute,  by  an  employee  of  defendant  company, 
and  I  fail  to  see  why  the  company  is  not  to  be  held  respon- 
sible for  a  breach  of  this  statute  by  such  employee  so  as  to 
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preclude  it  under  the  authority  cited  from  setting  u])  volenti, 
etc.,  as  a  defence.  As  a  coal  company  can  only  carry  on  and 
manage  business  through  its  agent,  manager  and  other  otti- 
•cials,  any  breach  of  a  statute  must  necessarily  be  the  defend- 
ant company^s  act,  or  acts  for  which  it  is  responsible.  It  is 
undoubtedly  liable  in  this  case  unless  the  doctrine  m*  question 
<?an  be  set  up,  and  the  law  as  I  understand  it  is,  it  cannot  be 
done  when  a  statute  is  violated.  This  appeal  should  be  dis- 
missed with  costs. 

Mbagheh,  J. : — I  agree  with  the  conclusion. 

Russell.  J.,  and  Laurekce,  J.,  read  opinions  reaching 
the  same  conclusion. 


QXTEBEC. 

Superior  Court.  January  14th,  1908. 

MURDOCK  V.  TOWN  OF  WESTMODNT. 

Municipal  Law — Negligence — Blasting  Operations — Damage 
to  Property — Injury  to  Health  of  Occupant  of  House 
Dam  aged — Liability, 

Saint-Pierre,  J.: — This  action,  which  is  one  for  dam- 
ages, had  its  origin  in  the  manner  in  which  some  blasting 
operations  were  carried  on  by  the  town  of  Westmount, 
while  opening  some  sewers  within  the  limits  of  its 
territory.  The  question  to  be  inquired  into,  though  chiefly 
one  of  fact,  has  given  rise  to  an  interesting  discussion  as 
to  what  should  be  looked  upon  as  negligence  on  the  part  of 
a  town  corporation  when  carrying  on  works  which  are  neces- 
sary for  the  welfare  of  its  citizens,  under  the  authority  of 
itfi  charter. 

On  May  2nd,  1904,  the  council  of  the  town  of  West- 
mount,  by  resolution  passed  to  that  effect,  under  the  auth- 
ority of  section  280  of  the  town  charter,  voted  a  certain 
sum  of  money  for  the  construction  of  sewers  in  some  of 
their  streets,  among  which  were  Mount  Stephen  and  Strath- 
cona  avenues;  and  as  the  work  of  opening  those  sewers  was 
expected  to  require  considerable  time,  it  was  decided  to 
begin  at  once  and  to  proceed  during  the  whole  of  the  summer 
season.  Mount  Stephen  and  Strathcona  avenues  are  paral- 
lel roadways  running  up  hill  on  the  mountain  side  from 
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Sherbrooke  street  to  St.  Antoine  Boad.  Mrs.  Murray's 
honse  is  on  a  higher  level  on  the  north  side  of  St.  Antoine 
road  and  almost  in  a  line  with  Mount  Stephen  avenue. 
As  solid  rock  was  found  at  a  depth  of  4  or  5  feet  the  opera- 
tion of  blasting  by  dynamite  became  necessary  and  this 
operation  was  begun  about  the  middle  of  May  and  wa^ 
continued  during  the  summer  months.  The  distance  be- 
tween Mrs.  Murray's  house  to  the  nearest  spot  where  blast- 
ing operations  took  place,  as  the  crow  flies,  was  on  Strath- 
con  a  avenue  five  hundred  and  fifty  feet,  and  on  Mount 
Stephen  two  hundred  and  fifty  or  two  hundred  and  sixty 
feet.  The  difference  of  level  between  said  avenues  and  the 
spot  where  Mrs.  Murray's  house  is  to  be  found  is  from  forty 
to  sixty  feet,  the  house  being  on  the  higher  level. 

In  her  declaration  Mrs.  Murray  complains  that  from 
about  the  14th  May  up  to  the  end  of  the  month  of  August 
the  town*s  employees  entrusted  with  the  operation  of  blast- 
ing, carried  on  their  work  in  a  negligent  and  reckless  man- 
ner;* that  the  charges  of  dynamite  being  excessive,  her 
house  was  so  badly  shaken  at  each  blast  that  the  plastering 
became  detached  from  the  ceilings  and  from  the  walls  all 
over  the  house  and  actually  fell  down  on  the  floor;  that 
stones  from  the  blast  would  fly  in  the  direction  of  her  prop- 
ertv  and  scatter  all  over  and  around  her  house:  that  on 
one  occasion  the  roof  of  her  house  was  struck  by  one  of 
these  stones  and  has  since  leaked  at  that  particular  spot; 
and  finally  that  as  a  result  of  this  feckless  blasting  she 
lived  during  the  whole  of  the  summer  season  in  constant 
^read  of  being  hurt  by  flying  stones.  Her  claim  is  made 
up  of  the  following  items: 

Cost  of  repairs  to  the  ceiling  and  to  the  walls  of 

the  house   $357  39 

Cost  of  repairs  to  the  roof 14  00 

Diminution  in  the  value  of  the  house 200  00 

Cost  of  removing  furniture 12  00 

Cost  of  cleaning  house  and  furniture 22  00 

Damage  to  furniture 163  61 

Injury  to  plaintiffs  health 200  00 

Cost  of  rned'ioal   attendance  and  expenses  for  the 

purchase  of  drugs  and  medicine 30  00 

Total   $999  00 
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It  is  well  to  note  here  that  the  present  action  was  taken 
out  on  the  18th  of  November,  1905,  and  was  served  upon 
the  defendants  on  the  30th  of  the  same  month. 

In  their  plea,  the  defendants  deny  the  charge  of  negli- 
gence and  carelessness  reproached  to  them.  They  allege 
in  substance  (1)  that  the  works  carried  on  by  them  were 
worka  of  public  necessity  and  for  the  protection  of  the 
citizens,  and  that  said  works  were  initiated  and  carried  on 
under  the  authority  conferred  on  the  town  bv  its  charter; 
(2)  that  the  said  works  were  carried  on  and  executed  by 
skilled  and  competent  employees,  and  were  so  carried  on 
with  all  possible  care,  prudence  and  diligence. 

To  that  part  of  plaintiff^s  claim,  wherein  she  claims 
damages  on  a<?count  of  her  health  having  been  affected,  the 
defendants  oppose  the  prescription  of  one  year. 

Paragraph  18  of  the  plea  is  an  important  one.  In  that 
paragraph  the  defendants  allege  specially  that  all  the 
causes  of  damage  invoked  by  the  plaintiff  in  her  present 
action,  and  the  various  amounts  in  connection  therewith, 
are  covered  by  and  were  included  in  similar  claims  urged, 
first,  bv  the  late  William  F.  Ramsav,  and  later  on  l>v  his 
widow,  the  present  plaintiff,  on  various  occasions  whoil  the 
town  had  been  compelled  to  resort  to  blasting  in  the  open- 
ing of  sewers  in  some  of  the  other  streets  of  the  town,  ad- 
joining said  plaintiff^s  property,  the  complaint  being  then 
as  now  that  the  plastering  of  the  house  referred  to  in  the 
present  suit  had  been  loosened  by  ^the  shocks  caused  by 
the  blasting. 

The  defendants  explain  that  in  settlement  of  the  claim 
urged  by  the  late  William  F.  Bamsay,  this  gentleman  had 
received  $60,  and  that  the  other  claims  which  were  put  in 
later  on  by  the  present  plaintiff  after  Ramsay's  death  had 
become  extinct  at  the  date  of  the  institution  of  the  present 
action  by  the  effect  of  the  two  years*  prescripion. 

The  contention  of  the  defendants  is  that  as  the  damages 
done  to  the  plastering  of  the  house  on  those  previous  occa- 
sions are  actually  included  in  plaintiff's  present  claim,  and 
as  the  sum  of  sixty  dollars  was  paid  in  satisfaction  of  said 
previous  claim,  and  it  being  shewn  on  the  other  hand  that 
the  plaintiff  had  allowed  her  claims  prior  to  that  of  1904  to 
become  prescribed,  the  least  that  could  be  said  would  be 
that  plaintiff's  present  demand   for  damages  should  lu*  ro- 
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duced  in  proportion  and  made  to  cover  only  the  damages 
actually  incurred  by  her  in  the  year  1904,  and  no  more. 

They  further  pray  that  plaintiff's  action  should  be  dis- 
missed, with  costs.  The  authority  of  the  town  to  open 
sewers  in  the  two  avenues  mentioned  in  the  pleadings  has 
not  been  questioned  in  this  cause.  The  complaint  of  the 
plaintiff  is  not  that  the  town  had  no  right  to  do  what  they 
have  done,  but  that  they  did  it  negligently  and  recklessly^ 
and  that,  as  a  consequence  of  said  negligence  and  reckless 
exercise  of  its  rights,  the  town  should  be  held  responsible  for 
the  damages  it  had  caused  her. 

The  defendants  have  made  proof  that  the  work  of  blast- 
ing had  been  entrusted  to  competent  and  careful  men,  who 
had  much  experience  in  blasting  with  dynamite.  This  may 
be  true,  but  it  will  not  suffice  to  entitle  them  to  immunity 
in  the  event  of  damages  having  actually  been  done  to  a 
neighbouring  property.  The  exercise  of  the  rights  of  cor- 
porations, as  well  as  of  individuals,  is  limited  by  those  of 
their  neighbours,  and  the  former  must  find  its  limit  the 
moment  it  is  made  to  encroach  upon  the  latter.  The  cor- 
poration has  the  undoubted  right  to  open  its  sewers,  but,  on 
the  other  hand,  the  plaintiff  had  an  equal  right  to  the 
peaceful  enjoyment  of  her  property. 

The  effect  of  legislative  authority  to  carry  on  certain 
work  is  defined  as  follows  by  the  authors  in  12  English  and 
American  Enoy.  of  Law,  p.  501,  verbis  "explosions''  and 
'•explosives:" 

"  Legislative  authority  to  a  corporation  or  an  invididual 
to  do  work  for  its  or  his  profit  does  not  carr}^  with  it 
authority  to  use,  at  the  risk  of  others,  highly  explosive  and 
dangerous  materials,  even  though  they  be  necessary  to  the 
convenient  prosecution  of  the  work,  and  if  injury  is  caused 
by  the  use  of  such  materials,  the  party  using  them  will  be 
liable  even  though  it  be  shewn  that  the  work  was  being  per- 
formed in  the  most  careful  manner." 

In  the  case  of  Sophia  Booth  v.  the  Borne,  Watertown 
and  Ogdensburg  Terminal  Bailroad  Company,  decided  by 
the  Supreme  Court  of  the  State  of  New  York  on  the  5th  of 
December,  1893  (vol.  140  of  X.  Y.  Reports,  p.  267),  Chief 
Justice  Andrews,  in  delivering  the  unanimous  judgment  of 
the  Court,  expressed  himself  as  follows: 

"  If  the  injury  was  occasioned  by  the  omission  to  use 
due  care,  this  alone  would  sustain  the  action,  even  if  the 
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right  of  the  defendant  to  use  explosives  in  reinovin<^  tho 
rock  was  conceded.  If  one  by  carelessness  in  making  an 
excavat'on  on  his  own  land,  causes  injury  to  an  adjoining 
building,  even  where  the  owner  of  the  house  has  no  ease- 
ment of  support,  he  will  be  liable.  (I^eader  v.  Moxon,  3 
Wils.  460;  Lawrence  v.  (Jreat  Northern  Railway  (Company, 
1()  Ad.  and  EL,  643-653)  T^ake's  T>aw  of  Real  Pro]).  248. 
The  law  exacts  from  a  person  who  i^ndertakes  to  do  even 
a  lawful  act  on  his  own  premises,  which  may  produce  injury 
to  his  neighbor,  the  exercise  of  a  degree  of  care  measured 
by  the  danger,  to  prevent  or  mitigate  the  injury.  The  de- 
fendant could  not  conduct  the  operation  of  blasting  on  its 
own  premises,  from  which  injury  might  be  apprehended 
to  the  property  of  his  neighbour,  without  the  most^ 
cautious  regard  for  his  neighbour's  rights.  This  would 
only  be  reasonable  care  under  the  circumstances.  If  it  was 
practicable  in  a  business  sense  for  the  defendant  to  have 
removed  the  rock  without  blasting,  although  at  a  somewhat 
increased  cost,  the  defendant  would,  we  think,  in  view  of 
the  situation,  and  especially  after  having  been  informed  of 
the  injury  that  was  being  done,  have  been  I)ound  to  resort 
to  some  other  method.  There  is  evidence  that  the  rock 
from  some  parts  of  the  excavation  was  loosened  by  the  use- 
of  iron  bars,  and  if  this  was  practicable  as  to  all  of  it,  the 
jury  might  well  have  found  that  this  means  should  have 
been  adopted.  So,  also,  if  less  powerful  blasts  might  have 
been  used,  which  if  used,  would  not  have  occasioned  injury^ 
or  would  have  lessened  it,  the  omission  to  use  tlu^iii  might, 
well  be  considered  as  negligence."  This  precedent  as  weH 
as  the  authority  from  the  American  and  Englisii  Encyclo- 
pedia of  Law  just  cited  are  based  upon  the  jurisprudence  in 
force  in  the  United  States;  but  on  comparing  them  both 
with  the  French  and  English  common  law,  I  find  them  to 
agree  in  every  respect.  The  well-known  case  of  Roy  v.  The 
Canadian  Pacific  Railway  [191)2]  A.  C.  220,  luis  been  cited 
by  the  defendants,  but  that  case  being  based  uj)on  the  inter- 
pretation of  a  statutory  disposition,  has  no  application  to  the 
present  one.  We  have  it  in  evidence  in  the  present  case 
that  eight  or  ten  holes  loaded  each  with  four  sticks  of 
dynamite,  making  a  total  of  no  less  than  35  or  40  sticks 
of  dynamite,  were  made  to  explode  at  one  tinu^ 

We  have  it  also  proven  beyond  a  doubt  that  plaintiff's 
house  was  badly  shaken  by  those  explosions,  and  that  tho 
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plastering  was  everywhere  dropping  from  the  ceilings  and 
from  the  walls  of  the  house.  We  have  also  the  proof  that 
owing  to  the  effect  of  those  heavy  charges  of  dynamite 
small  pieces  of  the  shattered  rock  would  fly  off  and  scatter 
around  the  house,  and  that  on  one  occasion  the  roof  was 
actually  damaged  by  the  fall  of  one  of  the  flying  stones. 
It  would  be  difficult  in  the  face  of  such  evidence  to  come 
U)  any  other  conclusion  than  that  the  town's  employees  had 
not  acted  with  that  degree  of  prudence  and  care  which 
might  be  expected  from  them. 

I  have  no  hesitation,  therefore,  to  come  to  the  conclu- 
sion that  the  defendants  must  be  held  responsible  for  the 
damage  which  has  been  caused  to  the  plaintiff. 

Dealing  first  with  the  damages  claimed  to  have  been 
caused  to  her  health,  I  must  say  that  if  the  jurisprudence 
now  prevailing  is  to  be  applied,  plaintiff's  claim  should  be 
declared  to  have  become  extinct  by  the  effect  of  the  short 
prescription  of  one  year;  but  I  would  even  go  a  step  further 
and  state  that  there  exists  no  satisfactory  proof  that  Mrs. 
Ramsay's  illness  was  ever  brought  on  as  a  consequence  of 
the  blasting  operations  carried  on  by  tlie  town  of  West- 
mount. 

That  part  of  her  claim  must,  therefore,  be  rejected. 
The  other  items  are  with  reference  to  the  damages 
caused  to  her  house.  The  bill  of  Gosselin  for  replastering, 
and  that  of  Houle  for  retinting  tlie  house  amount  altogether 
to  the  sum  of  $357.39.  This  she  should  be  allowed  to  have, 
-less,  however,  a  proportion  of  one-third  of  that  amount, 
which  1  am  of  opinion  should  be  deducted  from  it  for  two 
reasons.  The  first  one  is  that  the  injury  done  to  the  plaster- 
ing of  the  house  was  not  due  solely  to  the  blasting  carried 
on  in  1904,  but  also  to  that  of  previous  years,  and  for  which 
a  sum  of  $60  had  been  paid  her  husband  by  way  of  indem- 
nity, let  alone  the  other  claims  prior  to  1904,  which  had 
become  prescribed  by  lapse  of  time.  The  second  one  is 
that  the  old  plastering  having  been  shewn  to  have  been  of 
a  very  inferior  quality,  and  to  have  been  loosely  put  on, 
it  follows  that  the  plaintiff  should  be  made  to  pay  her  share 
in  the  damages  which  the  bad  condition  of  the  plastering 
has  contributed  in  bringing  about. 

This  deduction  of  one-third  will  bring  the  claim  down 
to  $238.10,  to  which  should  be  added  tlie  sum  of  $14,  a:? 
representing  the  costs  of  the  repairs  made  to  the  roof,  the 
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whole  making  a  total  sum  of  $252.10,  for  which  judgment 
should  go  in  favour  of  the  plaintiff. 

The  claim  for  damages  to  the  furniture  was  not  proven 
and  that  for  removing  the  same  during  the  repairs  to  the 
house,  if  susceptible  of  being  entertained  at  all,  is  more 
than  compensated  by  the  advantage  accruing  to  the  plain- 
tiff in  having  the  interior  of  her  house  replastered  and 
tinted  afresh  with  first  class  material  chiefly  at  the  expense 
of  the  corporation  defendant;  that  for  alleged  depreciation 
in  the  value  of  the  house  being  unsupported  by  proof  is  dis- 
allowed. 

The  judgment,  therefore,  will  be  for  the  sum  of  $252.10, 
with  interest  from  the  date  of  service  of  process,  and  the 
costs  of  an  action  for  that  amount. 


QUEBEC. 

Superior  Court.  January  9tii,  1908. 

LEBEL  V.  TOURGIS. 

Defamation — Slander — Opprobrious  Worth  Usrd  in  Puhlic 
— "Crooked  Man,  Dirty  Skunk'' — ]\irt*:ruhirs  —  Qnchrr 
and  English  Pra/tice  Con.^ldered — Pleadings  in  Defama- 
tion Actions, 

Davidsox.  J.: — The  action  is  to  rtv-ovor  $500  for  slander. 
It  is  charged  that  defendant,  on  the  13th  July,  1907,  in  the 
office  of  the  Liverpool,  London  &  Globe  Insurance  Com- 
pany, and  in  the  presence  of  a  num])er  of  persons,  without 
cause  and  maliciously  "  insulted  and  grossly  and  deeply  in- 
jured plain  tiff  ^s  feelings  by  accusing  him  of  being  a  dishon- 
est merchant  and  a  dishonourable  man  by  calling  him: 
^  crooked  man,  dirty  skunk.^  '^  In  how  far  these  words  can 
be  shewn  to  bear  out  the  innuendo  is  not  now  in  question. 

Particulars  are  asked  of  the  names  of  the  persons  refer- 
red to  as  being  present,  and  of  the  damages  suffered.  Al- 
though there  is  some  vagueness  of  language,  the  allegation 
is  accepted  as  setting  forth  that  the  words  complained  of 
were  spoken  to  the  plaintiff  in  the  presence  of  third  per- 
sons.    Is  the  defendant  entitled   to  the  names  of  one  or 
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more  of  those  present,  in  so  far  as  plaintiff  knows  them? 
It  is  contended  that  place,  date  and  circumstance  are  dis- 
closed with  sufficient  precision  to  enable  defendant  to  iden- 
tify the  occasion,  and  that  to  require  further  detail  would 
amount,  simply,  to  revelation  of  evidence,  and  of  the  names 
of  possible  witnesses.  Neither  the  old  nor  the  existing 
code  of  procedure  contains  any  specific  reference  to  particu- 
lars. The  like  can  be  said  of  our  Hules  of  Practice  which 
were  enacted,  in  supplement  of  the  ])revious  rules,  on  the 
coniinu^  into  force  of  the  present  code.  Indirect  recogni- 
tion of  the  i)ractice  is  found  in  1  Edward  VII.,  ch.  34,  sec. 
],  which  declares  that  the  dej)Osit  needed  to  accompany  pre- 
liminary exceptions  is  not  reipiired  upon  motions  for  par- 
ticulars. 

How  then  did  the  now  fully  recognized  right  of  asking 
for  particulars  grow  up?  Where  are  to  be  found  and  what 
are  the  principles  and  the  limitations  which  govern  them? 

The  word  "  particulars  "  is  certainly  not  of  recent  local 
origin.  We  find  it  use<l  so  far  back  as  184T.  The  statute 
10  &  11  Vict.  (Can.)  c.  (J,  provided  for  the  recovery  of  dam- 
ages from  any  person  wlio  unlawfully  caused  the  death  of 
another.  Its  5tii  section  reipiired  that  there  should  be  de- 
livered to  the  defendant — '*  together  with  the  declaration — 
a  full  particular  of  the  nature  of  the  claim  in  respect  of 
which  damage  shall  be  sought  to  be  recovered."  In  the 
French  version  tlic  expression  is  '*  nn  ctat  ample  et  de- 
tniUe."  Xo.  '^  of  the  l^ules  of  Practice,  which  came  into 
force  in  1850,  ])rovided  that  "Whenever  the  ])articulars 
of  anv  demand  shall  not  be  disclosed  bv  the  declaration  and 
ni)  bill  of  ])articulars  shall  be  therewith  filed,  no  pro- 
ceedings shall  be  had  ujmn  such  declaration,  but  the 
same  shall,  upon  the  motion  of  the  adverse  party,  be 
rejected,  and  thereu])on  the  action  of  the  plaintiff  be  dis- 
missed, unless  it  is  otherwise  ordered  by  the  Court  upon 
sufficient  cause  shewn.*'  In  the  French  version  the  expres- 
sion is  **  memoire  de  partienlarites."  Filing  of  the  plea 
was  considered  a  waiver  of  the  right  to  ])articulars:  West- 
ro])  V.  Xichol.(ls:)S),  2  L.  (\  ^.  194.  The  existing  Kules 
of  Practice  do  not  contain  a  similar  provision.  The  50th 
article  of  the  old  code  which  canu»  into  force  on  the  28th 
June,  18<)?,  reproduced  the  ordinance  of  166T,  tit.  111.  art. 
1,  and  C.  S.  L.  V.  c.  88,  ss.  84  and  170,  in  enacting  that 
''  the  causes  of  action  must   be  stated  in  the  writ  and  de- 
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claration.*'  The  then  existing  Rules  of  Practice  continued 
in  force  save  in  so  far  as  not  altered  by  some  express  pro- 
vision of  the  Code  of  Procedure,  and  it  was  considered  that 
the  code  had  not  made  any  change  as  regarded  particulars 
of  the  action:  La  Banque  Nationale  v.  The  City  Bank 
(1871),  3  R.  L.  28.  At  what  time  precise  or  even  proximate 
assured  footing  was  given  to  the  practice  of  recognizing 
a  pleading  as  sufficiently  definite  to  prevent  attack  by  excep- 
tion to  the  form  or  by  demurrer,  and  yet  so  general  in  whole 
or  in  part  as  to  give  the  opposite  party  the  right  of  demand- 
ing further  details  ere  he  can  be  compelled  to  answer,  I 
do  not  know.  Possibly  some  basis  for  this  modified  form  of 
preliminary-  exception  might  have  been  found  in  C.  C.  135, 
whereby,  in  certain  cases,  according  to  the  practice  of  the 
courts,  grounds  of  preliminary  exception  might  be  urged 
by  motion.  This  article  was  not  reproduced  at  least  in 
sj^ecific  form,  in  the  new  code.  To  quiet  doubts,  1  Edw. 
VII.  c.  34,  s.  1,  was  passed. 

Other  systems  recognize  in  distinct  form  the  right  to 
obtain  particulars  to  secure  further  and  better  statement 
of  the  nature  of  the  claim,  1  Annual  Practice  (Eule  203), 
249 :  Ont.  Jud.,  Rule  299. 

What  pleadings  need  to  contain  is  found  in  C.  C.  P. 
105.  It  suffices  that  "the  facts  and  conchisions  be  con- 
cisely, distinctly  and  fairly  stated,  without  any  special  form 
being  necessary  and  without  entering  into  argument.  The 
draft  article  (100)  had  it  "  and  without  entering  into  par- 
ticulars of  evidence  or  argument '' ;  the  words  "  particulars 
of  evidence  or  of  ^^  were  struck  out  by  the  Legislature;  but 
our  jurisprudence  reads  these  words  into  the  code:  Not  to 
include  "  a  statement  of  the  causes  of  action  in  the  writ 
or  in  the  declaration,'*  justifies  an  exception  to  the  form 
C.  C.  P.  174  (4).  What  the  codifiers  had  in  view  in  re- 
spect of  those  and  other  provisions  was  "  to  suppress  dif- 
fiiseness/'  "  to  compel  parties  to  plead  briefly  and  to  the 
point,'*  and  to  exclude  "  matters  relating  purely  to  evidence 
or  to  legal  argument,"  1  and  4  Codifiers'  Report,  pp.  xxxii. 
and  xi.  Neither  in  Code  of  Procedure  nor  practice  da 
French  authorities  help  us.  Their  system  of  trials  differs 
essentially  from  ours.  The  English  Rule  (200),  requires  "a 
concise  statement  of  the  material  facts — ^but  not  the  evid- 
ence by  which  they  are  to  he  proved.  The  Ontario  Rule 
(268),  is  similar. 
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Our  local  jurisprudence,  interpretative  of  these  organic 
laws  of  pleadings,  is  as  regards  the  precise  scope  of  par- 
ticulars, uncertain  in  tone.  The  like  may,  in  possibly  a* 
lesser  sense,  be  said  of  decisions  elsewhere.  Particulars  of 
place,  date,  circumstances,  and  the  names  of  the  persons  to 
whom  the  slander  was  published  were  ordered  in:  Irvine 
V.  McCrimmon  (Mathieu,  J.,)  (1898),  Q.  R.  13  S.  C.  ?1,  and 
in  Collier  v.  Filiatrault  (Pagnuelo,  J.,)  (1899),  2  Q.  P.  R.  33. 
The  contrary  wavS  held  in  Martineau  v.  Lussier,  Q.  R.  7  Q.  B. 
473.     In  this  latter  case.  Sir  Alexandre  Laeoste,  C.J.,  said: 

*^  The  Court  below  had  good  reason  in  refusing  to  order 
the  respondent  to  reveal  the  names  of  the  persons  l>efore 
whom  appellant  had  slandered  him.  We  do  not  say  that  in 
every  case  we  would  not  oblige  the  plaintiff  to  give  the 
names  of  those  who  heard  the  injurious  words  he  claims  the 
defendant  uttered.  But  we  find  in  this  case  that  the  de- 
claration contains  details  sufficiently  precise  to  allow  of  ap- 
pellant properly  defending  himself,  without  it  being  further 
necessary  for  him  to  give  the  names  of  the  persons  who 
were  present.^'  In  Roy  v.  Powell  (Routhier,  J.),  (1889),  2 
0.  P.  R.  27,  refusal  to  order  disclosure  of  the  names  of  the 
persons  present  was  based  on  the  ground  that  a  party  is 
no  more  bound  in  an  action  for  slander  than  in  anv  other 
action  to  divulge  the  names  of  his  witnesses.  In  Mainville 
v.  Belair  (Pagnuelo,  J.),  (1894),  6  S.  C.  3:n,  the  declaration 
stated  the  name  of  a  person  present,  but  neither  the  place 
nor  date  when  the  slander  charged  was  published.  Ac- 
tion dismissed  on  exception  to  the  form  as  being  lackingv 
in  sufficient  details.  In  Xicolle  v.  Clement  (^lathieu,  J.)- 
(1898),!  Q.  P.  R.  386  (an  action  for  separation),  particulars 
as  far  as  possible  were  ordered  of  dates  and  circumstances 
so  that  defendant  might  know  the  particular  facts,  the 
ill-usage  whereof  he  was  accused.  In  Menard  v.  Pigeon 
(1902),  4  Q.  P.  R.  441,  Mathieu,  J.,  said  that  the  plaintiff 
could  be  obliged  to  make  known  beforehand  the  names  of 
the  persons  before  whom  the  slanders  were  published.*' 

Decisions  based  on  a  rule,  almost  identical  with  ours  as 
regards  what  a  pleading  needs  to  contain,  are  instnictive: 
Williams  v.  Ramsdale  (Q.  B.  D.  1887),  30  W.  R.  125,  ordered 
that  plaintiff  give  the  best  particulars  he  can  of  the  persons 
present  when  the  alleged  slanders  complained  of  were 
uttered.  Rosselle  v.  Buchanan  (1886),  L.  R.  16  Q.  B.  D. 
656.  particulars  ordered   of  the  names  of  the  persons  to 
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whom  the  alleged  slanders  were  uttered.  Thornton  v. 
Capstock  (1883),  9  Ont.  P.  R.  535,  ordered  of  the  person 
to  whom  the  words  were  spoken,  or  if  such  person  were 
unknown  or  the  words  were  spoken  to  plaintiff  himself, 
the  name  of  any  person  present.  Cameron,  J.,  said  that 
plaintiff  was  bound  to  disclose  a  cause  of  action,  even  if 
to  do  so  involved  the  name  of  a  witness.  In  Winnett  v. 
Appelbe  (1894),  16  Ont.  P.  R.  57,  plaintiff  filed  an  affidavit 
that  the  slander  was  published  to  one  S.  C.  in  the  presence 
of  others,  whose  names  were  unknown  to  him.  Held,  suffi- 
cient. In  Robinson  v.  Sugarman  (1897),  17  Ont.  P.  R.  419, 
and  in  Townsend  v.  O'lveefe  (1898),  18  Ont.  P.  K.  147,  it  was 
ordered  that  the  names  be  given  of  some  of  the  persons 
in  whose  hearing  the  defamatory  words  were  spoken.  See, 
as  to  general  principles  of  particulars,  1  Annual  Practice 
(1908),  241;  A.  &  E.  Encyc.  of  Procedure. 

It  can  be  said  with  certainty  that  the  tr)ie  purpose 
of  particulars  is  to  prevent  surprise,  in  a  word,  to  afford 
certain  knowledge  of  the  nature  of  the  case  which  has  to 
be  met,  and  not  the  method  in  which  that  case  has  to  be 
proved.  Hence  they  are  not  intended  to  disclose  the  special 
evidence  or  the  witnesses  merely  as  such  which  an  adverse 
party  intends  to  adduce  or  call  to  the  witness  box.  It 
might  be  that  this  rule  would  not  be  applied  if  its  applica- 
tion to  some  particular  case  interfered  with  the  full  dis- 
closure of  a  legal  cause  of  action. 

That  such  an  exception  may  exist  in  an  action  for  slan- 
der is  possible  of  serious  argument.  For  the  party  charged 
with  the  publication  of  a  slander  to  or  in  the  presence  of 
third  persons  would  seem  entitled  to  have  one  or  more 
of  them  specified,  and  the  more  e8peciall>  if  he  by  affida- 
vit denied  knowledge  of  their  identity.  What  if  such  per- 
son was  a  husband  or  wife  of  the  person  complaining  or 
a  lunatic  or  an  infant! 

But  the,  with  us,  leading  ca.«*o  of  Marti neau  v.  Lussier 
has  said  otherwise.  I  follow  it  with  reluctance  as  regards 
the  motion  for  particulars  before  me. 

Particulars  rofnpcrl. 
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QUEEEG. 

SuPEKiOR  Court.  February  9th,  1908. 

GARAND  V.  MONTREAL  LIGHT,  HEAT  AXD  POWER 

COMPANY. 

HAMEL  V.  MONl^REAL  LIGHT,  HEAT  AND  POWER 

COMPANY. 

Negligence  —  Defective  Gas  Pipes — Injury  to  the  Person — 
Gas  Escaping  from  Leaky  Pipes  into  House — Asphyxia^ 
Hon  of  Inmates — Damages, 

Archibald,  J.: — These  are  two  actions  in  which  the  two 
plaintiffs,  who  are  husband  and  wife,  sue  the  defendant  for 
damages  in.  consequence  of  the  two  plaintiffs  being  aspihyxi- 
ated  by  gas,  alleged  to  have  escaped  from  the  defendant's 
pipes.  The  plaintiffs  allege  that  on  the  7tii  February,  1904, 
they  were  living  in  a  house  on  Dufferin  street,  in  the  city  of 
Montreal,  and  that  the  defendant  had  gas  pipes  in  the  street, 
which  passed  in  front  of  plaintiffs'  residence,  and  that  by 
reason  of  an  escape  from  the  said  pipes,  the  gas  found  ite 
way  through  the  soil  and  into  the  house  inhabited  by  the 
plaintiffs  and  caused  their  asphyxiation  during  their  sleep, 
and  plaintiffs  allege  that  they  were  damaged  in  consequence 
to  the  extent  of  five  hundred  dollars,  for  which  they  claim 
judgment.  The  defendant  denies  the  allegations  of  the  plain- 
tiffs' declaration,  and  further  alle<res  that  the  gas  pipes  in  the 
street  were  laid  with  all  due  precautions,  according  to  the 
rules  of  art,  in  a  place  where  it  had  a  legal  right  to  place 
such  pipes  for  the  distribution  of  gas,  and  that  if  one  of  the 
defendant's  pipes  did  burst  the  same  was  due  to  fortuitous 
circumstances  over  which  the  defendant  had  no  control,  and 
for  which  it  cannot  be  held  responsible.  The  case,  therefore, 
represents  an  issue  of  facts  and  an  issue  of  law : — ^1.  Did  the 
gas  escape  from  defendant's  pipes  and  obtain  entrance  into 
plaintiffs'  house,  where  it  caused  their  asphyxiation.  2.  Was 
that  escape  due  to  force  majeure  or  to  inevitable  accident? 
5  Is  the  defendant  responsible  towards  the  plaintiffs  for  the 
results  of  such  escape  of  gas?  The  plaintiffs,  who  were  liv- 
ing in  the  house  alone,  were  found  on  Sunday  morning  un- 
conscious in  bed,  and  probably  would  not  have  been  discovered 
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bad  it  not  been  for  the  fact  that  the  same  result  was  pa*o- 
duced  in  the  house  immediately  under  the  plaintiffs'  house, 
where  like  asphyxiation  took  place,  but  some  members  of  the 
family  were  able  to  give  the  alarm.  It  is  proved  that  gas 
was  found  in  plaintiffs*  house  on  the  previous  day,  and  the 
female  plaintiff  was  sick  as  the  result  of  said  gas,  and  called 
a  doctor.  The  doctor  who  came  found  gas  in  the  house,  but 
inasmuch  as  there  was  no  gas  service  pipe  connected  with  the 
house,  he  supposed  that  the  gas  must  have  come  from  the 
stove,  either  in  the  plaintiffs'  own  premises  or  in  the  house 
below  the  plaintiffs'  premises,  and  said  so  to  the  female  plain- 
tiff. The  same  doctor  visited  the  house  below,  and  likewise 
discovered  the  odour  of  gas  there.  The  plaintiffs  had  no  coal 
fire  in  their  house  on  the  Saturday  or  during  the  Saturday 
night.  In  the  house  below  the  plaintiffs'  house  there  was  a 
coal  fire,  but  it  was  extinguished  early  in  the  evening  of  Sat- 
urday, and,  therefore,  could  not  have  caused  the  asphyxiation 
which  took  place  during  the  night  from  Saturday  to  Sunday. 
The  employees  of  the  defendant  made  several  unsuccessful 
attempts  to  find  any  escape  of  gas,  and  swear  that  they  visited 
the  plaintiffs'  house  and  the  house  underneath  on  Sunday 
and  Monday  and  found  no  evidence  whatever  of  any  gas  in 
the  house,  or  coming  into  it  from  the  street.  On  Tuesday, 
however,  the  defendant's  employees  opened  up  the  street,  in 
front  of  the  plaintiffs'  dwelling,  and  found  that  what  is  called 
a  saddle,  which  serves  as  a  means  to  unite  the  service  pipe 
of  the  main  pipe  in  the  street,  was  split  and  allowing  a  con- 
siderable escape  of  gas.  Under  all  these  circumstances,  I 
think  there  can  be  no  doubt  that  the  asphjrxiation  was  from 
the  escape  of  gas  coming  from  defendant's  pipes  in  the  street, 
in  consequence  of  these  pipes  being  in  bad  condition.  During 
the  trial,  it  was  suggested  that  the  plaintiffs  could  have  no 
ground  of  action  against  the  defendant  because  they  actually 
did  know  that  there  was  gas  in  the  house  on  Saturday,  and 
did  know  that  it  was  dangerous  to  remain  in  a  house  which 
was  filled  with  illuminating  gas,  and,  therefore,  if  they  suf- 
fered asphyxiation  they  have  themselves  to  blame.  I  remark, 
however,  upon  that  point  that  no  mention  is  made  of  it  in 
the  plea,  and  there  is  some  proof  in  the  record  that  gas  filter- 
ing through  a  certain  amount  of  soil  may  lose  its  pungent 
odour,  so  as  not  to  remain  very  disagreeable  to  the  inhabit- 
ants of  the  house  in  which  it  mav  find  entrance.  There  is  also 
proof,  and,  besides,  I  think,  it  is  matter  of  common  know- 
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ledge  that  persous  remaining  for  a  considerable  time  in  a 
place  where  there  is  a  disagreeable  odour,  gradually  lose  the 
sense  of  the  existence  of  that  odour.  1  niav,  therefore,  sav  at 
once  that  I  do  not  think  the  plaintiffs  can  be  held  to  have 
been  in  fault  in  not  abandoning  the  premises  in  question  on 
the  Saturday,  and  that  especially  because  the  doctor  whom 
they  had  called  in  gave  it  as  his  opinion  that  the  gas  was 
coming  from  a  stove  which  stove  was  afterwards  extinguished. 
J  conclude,  then,  that  the  accident  haj)pened  from  the  gas 
which  was  carried  in  the  defendant's  pipes  and  escaped'  there- 
from through  the  bad  condition  of  tho^e  pipes.  But  the  de- 
fendant says  that  it  is  not  responsible  because  it  is  authorized 
by  its  charter  to  put  in  the  streets  of  Montreal  pipes  for  the 
distribution  of  gas;  and  that  so  long  as  it  administers  its 
business  with  reasonable  precautions  it  is  not  reasonsible  for 
the  damage  which  may  result  from  it  It  claims  that  the 
position  has  been  upheld  in  the  case  of  the  Canadian  Pacific 
Railway  Company  v.  Roy  (1902),  A.  C.  .220.  In  that  case 
the  action  was  for  damages  suffered  l)y  a  proprietor  of 
])ro[)erty  contiguous  to  defendant's  railway,  by  the  burn- 
ing of  buildings  by  r(»as()n  of  sparks  issuing  from  the 
smoke  stacks  of  defendant's  engines,  and  the  Court  held 
that  where  it  is  proved  that  the  defendant  had  adopted 
every  rcasona])le  device  for  the  prevention  of  the  issue 
of  sparks  from  its  smoke  stacks  that  it  was  not  respon- 
sible for  the  damages  so  caused,  because  they  were 
caused  in  the  ordinarv  and  normal  use  of  the  railwav. 
There  could  be  no  question  that  if  it  had  been  proved  that 
the  netting  which  covers  the  smoke  stacks  had  been 
broken  so  as  to  allow  of  the  issue  of  sj)arks  of  larger  size, 
that  the  railway  company  would  have  l)een  held  respon- 
sible. The  effect  of  the  decision  in  que^^tion  went  only  to  this 
extent,  that  when  any  person  or  corporation  is  authorized  by 
law  to  carry  on  certain  business  which  may  be  more  or  less 
dangerous  in  character,  that  such  a  person  or  corporation  is 
only  obliged  to  use  all  reasonable  precautions  to  minimize  or 
to  take  away  as  far  as  possible  the  danger  of  damage;  but 
that  if  all  such  precautions  have  been  used  and  damage  does 
still  occur,  the  person  or  corporation  causing  the  damage  is 
not  responsible  in  law  for  it.  But,  on  the  other  hand,  they 
are  responsible  when  such  precautions  have  not  been  taken. 
In  the  present  instance,  the  pipes  are  sworn  to  have  been 
properly  laid,  but  it  is  proved  that  an  appliance  which  was 
not  intended  to  be  broken  was  broken.    No  force  either  ma- 
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jeure  or  otherwise  has  been  proved.     The  appliance  which 
was    found    broken,   was    placed    in    the    ground    only  a 
few    years    ago,   and    could    not    be    worn   out  or  rusted 
out,    or   defective    in    any    way    from    any  ordinary  cause. 
These    pipes    when    j)ut    into    the    ground    are     expected 
to     last     and     do     last     almost     indefinitely     unless  some 
force  has  caused  their   destruction,    or    unless   some  defect, 
either  in  the  material  or  laying,  has  arisen,     it  is  needless  to 
say  that  if  such  a  defect  existed,  the  company  would  be  re- 
sponsible as  for  fault,  inasmuch  as  everj^  pipe  or  connection 
which  is  put  into  the  ground  should  be  carefully  tested.     On 
the  other  hand,  if  any  irresistible  force  occur  it  must  have 
been  a  force  which  would  have  been  proved,  which  could  have 
heen  discovered.     The  defence  of  irresistible  force  is  a  fact 
which  must  be  proved.       In  the  present  instance  no  effort 
whatever  has  been  made  to  prove  that  a  force  of  any  descrip- 
tion operated  upon  the  defendant's  pipes  after  they  were  laid. 
I  am  of  the  opinion  that  the  mere  fact  that  an  appliance 
which  ought  to  be  sound  is  found  broken,  is  no  proof  of  irre- 
sistible force;  it  is  rather  a  ])roof  that  the  appliance  was 
eitlier  broken  before  it  was  laid  or  was  broken  in  the  process 
of  laying.     It  is  plain   that  its  having  been  once  proved  that 
the  pipes  of  the  defendant  which  should  have  been  sound, 
were  broken,  unless  the  defendant  can  escape  on  the  plea  that 
this  iHjndition  of  things  was  beyond   his  power  to  prevent, 
it  must  be  held  responsible  for  it.     Apart  from  this  considera- 
tion, it  is  useful  to  see  what  is  contained  in  the  charter  of  the 
defendant   with   regard   to   its   responsibility    for   damages. 
The  Statute  of  Canada,  1847,  c.  79,  s.  14.  ])rovides  in  sub- 
stance:— '^Tliat  the  company,  in  the  exercise  of  the  power 
conferred  upon  it,  should  cause  as  little  damage  as  possible, 
and  shall  indemnify  the  possessor  and  proprietor  of  houses 
and  properties  for  all  damage  by  them  suffered."     And  in  1 
Edw.  VII.,  c.  66,  s.  10,  it  is  provided: — "That  the  company 
may,  in  the  city  of  Montreal  and  elsewhere,  construct  under 
and  over  the  streets  and  public  highways  all  such  pipes,  etc., 
as  may  be  necessary  for  its  business,  provided  that  the  com- 
pany be  responsible  for  all  damages  which  it  may  occasion." 
This  provision  appears  to  me  to  differentiate  the  case  now  be- 
fore the  Court  from  the  case  to  which  reference  has  already 
been  made.     I  am,  therefore,  of  opinion  that  the  defendant  is 
responsible  towards  the  plaintiffs  for  the  damage  which  they 
have  suffered.     As  to  the  amount  of  these  damages,  it  ap- 
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pears  to  me,  from  a  connected  view  of  all  the  proofs,  that  they 
have  been  considerably  exaggerated.  Both  of  the  plaintiffs 
were  takeh  to  the  hospital  on  Sunday  and  were  discharged  on 
the  Monday  following,  with  the  entry  in  the  register  of  the 
hospital,  "cured/'  Prom  that  time  the  male  plaintiff  was 
accustomed  day  by  day  to  go  around  on  foot  in  the  city  for 
the  purpose  of  keeping  up  a  fire  in  his  house.  He  says  that 
he  had  pains  and  was  unable  to  work.  He,  however,  did 
actually  go  back  to  work  and  earned  some  wages  in  a  very 
few  weeks.  Some  trifling  damages  are  proved  in  reference  to 
some  property  in  the  house,  resulting  from  the  abandonment 
of  the  house  for  two  or  three  weeks.  He  claims  still  that  he 
suffered  pains  in  the  legs,  which  he  attributes  to  the  asphyxia- 
tion in  question.  The  weight  of  the  medical  evidence  leads 
me  to  think  that  these  pains,  which  are  probably  felt  by 
every  Iperson  from  time  to  time,  when  they  arrive  at  the 
plaintiff's  age,  are  not  due  to  gas  asphyxiation.  The  case 
of  the  female  plaintiff  appears  somewhat  more  serious. 
She  complains  of  more  or  less  shortness  of  breath,  that 
she  is  more  easily  fatigued,  and  that  her  disposition  has 
been  changed  from  that  of  being  cheerful  to  that  of  being 
morose.  These  symptoms  are  not  very  well  confirmed  by  the 
medical  evidence  as  being  the  symptoms  of  gas  poisoning, 
and  moreover,  they  depend  so  completely  upon  the  mental 
state  of  the  person  suffering  that  the  observation  of  other 
persons  cannot  be  considered  conclusive.  Still  the  plaintiffs 
are  entitled  to  damages,  and  I  think  such  damages  ought 
not  to  be  strictly  confined  to  the  exact  amount  which  they 
can  specifically  prove.  The  distribution  of  gas  in  the  city 
is  a  highly  dangerous  enterprise,  and  the  defendant  ought 
to  understand  that  that  enterprise  must  .be  conducted  with 
a  care  commensurate  to  its  danger,  and,  therefore,  that  a 
certain  sum  by  way  of  nominal  damage  might  be  properly 
awarded  by  the  Court.  I  am  disposed  to  award  the  male 
plaintiff  judgment  for  the  sum  of  $100  and  the  costs,  and 
in  the  'case  of  the  female  plaintiff  I  should  give  judgment 
for  the  sum  of  $150  and  costs. 
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QUEBEC. 

Superior  Court.  January  SIst,  1908. 

ROYAL  BAJS:K  OF  CANADA  v.  DOUGLAS. 

Banks  and  Banking — Cheque — Signaiure  of  Drawer  as  Agent 
— Requirements  of  Signature  to  Relieve  Drawer  of  Per- 
sonal Liability — BUls  of  Exchange  Act,  s,  52. 

Bruneau,  J.: — Plaintiff  sues  to  recover  $459.18,  being 
amount  in  capital  and  interest  and  protest  charges  of  three 
cheques  signed  by  defendant  and  endorsed  by  the  payee  to 
plaintiff.  Defendant  pleaded  in  substance  that  he  is  not  per- 
sonally responsible  for  the  payment  of  the  cheques^  as  he 
had  signed  them  merely  as  dgent,  as  it  appears  on  the  face 
of  said  cheques,  and,  furtlier,  to  the  knowledge  of  the  payee 
and  the  plaintiff,  and,  consequently,  that  plaintiff  has  no 
right  of  action  against  him  personally.  It  appears  to  the 
Court  from  the  evidence  of  record  that  the  plaintiff  could  do 
nothing  else  but  sue  defendant  personally,  inasmuch  as  de- 
fendant had  never  made  known  the  name  of  his  principal  to 
plaintiff.  In  order  to  succeed'  it  was  very  necessary  for  defend- 
ant to  prove  that  plaintiff  knew  at  the  time  of  the  signature  of 
each  of  the  cheques  by  defendant  that  the  defendant  was 
simply  acting  as  agent  or  mandatory  for  some  third  party. 
Defendant  has  failed  to  do  this.  Tn  order  to  relieve  himself 
from  personal  responsibility,  the  defendant  should  have  in- 
dicated upon  the  said  cheques  the  name  of  his  principal,  if 
he  was  not  really  acting  otherwise  than  as  a  duly  authorized 
agent.  Defendant  did  not  do  so.  Under  the  law,  defendant 
is  personally  responsible  for  the  payment  of  said  cheques,  and 
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in  view  of  section  52  of  the  Bills  of  Exchange  Act  I  dismiss 
the  plea  and  give  judgment  in  favour  of  plaintiff  for  the  full 
amount  demanded  with  costs. 

Editor's  Note: — See  the  following  cases: — Hamilt<m  ▼, 
Jones,  Q.  0.  B.,  10  S.  C.  496;  Menard  v.  Leroux,  M.  L.  R., 
8  S.  C.  70 ;  Court  v.  Stewart,  3  L.  N.  414 ;  1  Parsons  on 
Promissory  Notes,  pp.  95  and  96. 


NOVA  SCOTIA. 

The  Pull  Court.  February  8th,  1908. 

BEX  V.  ROMANS. 

Seduction — Female  under  age  of  21  years — Criminal  Code, 
sec.  212 — Promise  of  Marriage  m^ade  as  Ind*ucemeni  to 
Oirl's  Consent — Crown  Case  Reserved. 

Crown  case  reserved  at  the  request  of  the  Attorney- 
General,  by  Pelton,  C.C.J.,  on  the  acquittal  of  the  accused 
on  a  charge  of  seduction  under  s.  212  of  the  Criminal  Code. 

J.  J.  Power,  K.C.,  for  the  Crown. 
NTem.   Con. 

TowNSHEND,  C.J. : — The  defendant  was  tried  under  the 
Speedy  Trials  Act  before  the  County  Court  Judge  for 
District  No.  3,  and  was  acquitted.  At  the  request  of  the 
Attorney-General  he  has  reserved  for  the  consideration  of 
the  Court  certain  questions  of  law. 

The  charge  under  which  he  was  tried  was  that  ^'on  or 
about  the  19th  day  of  September,  1906,  he  then  being  above 
the  age  of  twenty-one  years,  unlawfully  and  under  promise 
of  marriage,  did  seduce  and  have  illicit  connection  with 
Cecil  M.  Eaton,  an  unmarried  female  of  previously  chaste 
character,  and  under  the  age  of  twenty-one  years.*' 

This  would  be  an  indictable  offence  under  s.  212  of  the 
Criminal  Code. 

The  Judge  below  reports  his  findings  as  follows: — 

I  found  upon  the  evidence: 
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(1)  That  the  accused,  Ernest  F.  Romans,  was  over  the 
age  of  twenty-one  years,  and  that  the  said  Cecil  M.  Eaton 
under  that  age  when  all  of  the  acts  of  illicit  connection 
took  place,  and  that  he  was  the  father  of  the  child. 

(2)  That  there  was  an  engagement  of  marriage  and  a 
promise  to  marry  said  Cecil  M.  Eaton  made  by  the  said 
Ernest  F.  Romans  in  August,  1906,  before  any  illicit  con- 
nection was  had  between  them,  and  that  no  such  connection 
was  had  at  the  time  of  such  an  engagement  and  promise. 

(3)  That  upon  the  first  occasion  when  illicit  connection 
took  place  between  the  said  Cecil  M.  Eaton  and  the  accused, 
but  before  the  act  of  connection,  the  engagement  was  re- 
ferred to  and  the  promise  of  marriage  repeated,  coupled 
with  the  condition,  qualification  or  statement,  made  by  the 
accused  at  the  same  time,  "  that  if  she  got  into  trouble  he 
would  marry  her  before  anyone  knew  it.^' 

(4)  That  substantially  the  same  conversation  took  place 
and  the  same  promise,  with  the  same  condition,  qualification 
or  statement  by  the  accused,  was  repeated  upon  these  other 
occasions  when  illicit  intercourse  took  place  between  him 
and  the  said  Cecil  M.  Eaton,  viz.,  about  Christmas,  1906,  in 
^ebrua^y,  1907,  and  about  the  last  of  April,  1907. 

(5)  That  there  was  corroboration  of  the  said  Cecil  M. 
Eaton  under  s.  1002  of  the  Code,  viz.,  by  the  evidence  of  the 
parents  as  to  the  admissions  made  by  the  accused  with  re- 
spect to  the  promise  of  marriage. 

(G)  I  was  of  opinion  from  the  evidence  of  said  Cecil  M. 
Eaton,  as  well  as  from  other  evidence  on  the  trial,  that  she 
willingly  consented  to  all  the  acts  of  illicit  connection  with 
the  accused,  without  regard  to  the  engagement  or  promise 
of  marriage,  and  that  the  yielding  and  consent  by  her  to 
these  acts  were  not  brought  about  or  caused  by  said  engage- 
ment or  promise  of  marriage,  or  any  repetition  of  the  same 
by  the  accused,  and  I  found  as  a  fact  that  such  yielding  and 
consent  were  voluntary  on  her  part,  and  that  she  was  not 
seduced  and  did  not  consent  to  such  connection  at  any  time 
hy  reason  or  by  means,  or  as  a  result  of  any  such  engage- 
ment, promise  or  repetition  of  promise. 

(7)  As  under  s.  210  of  the  Code  the  burden  of  proof  of 
previous  unchastity  on  the  part  of  the  said  Cecil  M.  Eaton 
was  upon  the  accused,  I  was  unable  to  find  that  the  burden 
of  proof  had  been  sustained  by  the  defence,  and  I  held,  in 
view  of  all  the  evidence,  that  such  previous  unchastity  had 
not  been  proved  by  the  defence. 
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1  held,  a8  a  matter  of  law,  apart  from  my  liiidings  oi 
fact: — 

(a)  That  under  b.  212  of  the  Code  the  seduction  must 
be  accomplished  and  the  illicit  connection  yielded  to  by  the 
female  by  means  and  as  a  result  of  the  promise  of  marriage^ 
and  that  the  engagement  of  marriage  entered  into,  and  the 
promise  made  by  the  accused  about  the  last  of  August,  were 
loo  remote  and  could  not  be  held  to  be  the  cause  for  or 
means  by  which  the  seduction  was  accomplished  and  the 
illicit  intercourse  assented  to  bv  the  said  Cecil  M.  Eatou 
several  weeks  later. 

(b)  That  the  reference  to  the  previous  engagement  and 
the  repetition  of  the  promise  of  marriage,  coupled  with  the 
condition,  qualification  or  statement  that  if  the  said  Cecil 
M.  Eaton  got  into  trouble  the  accused  would  marry  her  be- 
fore anyone  knew  it,  was  not  within  the  meaning  and  intent 
of  said  s.  212,  and  not  such  a  promise  of  marriage  as  would 
support  an  indictment  or  accusation  under  that  section. 

I  acquitted  the  accused  on  the  ground  that  the  seduc- 
tion was  not  accomplished,  nor  the  illicit  connection  had,, 
under  promise  of  marriage. 

If  it  is  competent  for  me  to  do  so  now  I  reserve  the 
following  questions  of  law  for  the  opinion  of  the  Court: — 

(1)  As  a  matter  of  law,  apart  from  my  findings  of  fact, 
was  I  right  in  my  ruling  with  respect  to  the  engagement 
and  promise  as  said  ruling  is  set  out  in  paragraph  "  (a),'' 
above  ? 

(2)  As  a  matter  of  law,  ai)art  from  my  findings  of  fact, 
was  I  right  in  my  ruling  with  respect  to  the  repeated  promise 
coupled  with  the  condition,  qualification  or  statement  men- 
tioned in  paragraph  "  (b),"  above  ? 

It  seems  to  me  that  a  promise  of  marriage  is  a  continuing 
promise  until  the  event  takes  place.  That  the  existence 
of  this  promise,  renewed  by  the  defendant  as  an  induce- 
ment to  the  woman  to  allow  him  to  have  illicit  connection 
with  her^  comes  within  the  meaning  and  purpose  of  the  Act. 
That  purpose  is  plainly  to  be  gathered  from  the  words  "  who- 
under  promise  of  marriage."  The  promise  of  marriage  in 
this  case,  was  the  suggestion  or  inducement  which  immedi- 
ately led  to  the  act.  There  is  nothing  in  the  section 
which  confines  or  limits  the  inducing  cause  to  the  time  the 
engagement  to  marry  is  first  made.  The  defendant  was 
"  under  the  promise  "  of  marriage  at  the  time  and  the  of- 
fence was  committed  under  that  promise.     According  io 
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tho  view  of  the  Judge  below,  what  must  occur  to  constitute 
the  offejice  is  the  oflfer  of  marriage  by  the  defendant  in 
^-onsideration  of  the  illicit  connection  being  consented  to 
there  and  then.  I  cannot  think  any  such  limited  construc- 
tion could  or  should  be  given  to  the  section.  If  bo  the 
object  of  the  Act  will  be  largely  defeated. 

How  much  more  effective  the  legislation  becomes  when 
it  is  read  that  anyone  under  promise  of  marriage  and  during 
the  continuance  of  that  promise,  who,  making  use  of  that 
promise,  induces  illicit  connection.  To  my  mind  it  is  clear 
that  such  was  the  aim  of  the  Act  and  it  should  be  so  inter- 
preted. The  test  I  would  apply  is  this:  Did  the  defendant, 
in  seeking  to  accomplish  his  purpose,  not  hold  out  to  the 
girl  the  expectation  of  marriage  to  induce  her  to  consent? 
I'^or  the  above  reason  I  am  of  opinion  the  Judge  below  was 
vrong  in  his  ruling  on  this  point. 

As  to  the  second  question  reserved,  that  a  promise  of 
marriage  coupled  with  the  condition,  qualification  or  state- 
ment that  if  she  got  into  trouble  through  such  illicit  connec- 
tion he  would  marry  her  before  anyone  knew  it,  I  am 
clearly  of  opinion  that  the  Judge  below  was  wrong  in  hold- 
ing that  it  did  not  come  within  the  intent  and  meaning  of 

In  my  opinion  such  a  promise  comes  most  clearly  within 
the  scope  and  meaning  of  the  Act,  and  the  mischief  intended 
to  be  met  by  that  Act.  The  promise,  whether  conditional 
or  otherwise,  is  the  inducing  cause  which  enabled  the  de- 
fendant to  accomplish  his  purpose.  It  will  not  do  to 
fritter  away  the  evident  object  of  the  statute  by  accepting 
such  excuses  as  a  defence  to  the  commission  of  an  offence 
under  such  conditions.  The  promise  of  marriage  is  made 
in  order  that  the  defendant  may  carry  out  his  design,  and 
no  such  immoral  bargaining  to  save  the  offender  can  be 
regarded  by  the  Court.  I  make  these  observations  strongly, 
as  we  were  given  to  understand  that  several  of  the  County 
Court  Judges  have  adopted  the .  same  view  as  the  Judge 
below  did  in  this  case,  and  acquitted  the  accused.  Such  an 
interpretation  would  in  my  view  almost  completely  defeat 
the  object  of  the  statute. 

Some  of  the  American  cases  are  much  in  point  as  to  the 
construction  they  put  on  a  like  statute. 

In  Armstrong  v.  People,  70  K  Y.  38,  the  Court  of 
Appeal  had  a  similar  case  before  them  under,  apparently, 
a  similar  statute.    The  Court  held  that  no  matter  when  the 
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illicit  intercourse  did  take  place,  provided  it  was  after  the 
promise  of  marriage,  and  the  consent  on  her  part  was  in 
consequence  of  the  promise  the  offence  was  committed, 
the  fact  that  the  promise  of  marriage  was  made  several 
months  prior  to  the  illicit  intercourse  does  not  take  the  case 
out  of  the  statute. 

In  Calahan  v.  State,  30  Am.  Kep.  211,  the  Court  held 
that  an  indictment  which  read  "  by  means  of  a  promise- 
of  marriage^'  was  suflScient  under  the  statute  and  was 
substantially  the  same  as  "  under  promise  of  marriage  "  in 
the  Act.  The  Court  says  *'  the  evident  purpose  of  the  stat- 
ute was  to  make  it  a  penal  offence  to  have  illicit  carnal 
intercourse  with  a  female  of  the  description  mentioned 
when  she  is  induced  to  consent  thereto  and  her  consent  is 
obtained  by  or  through  the  means  of  a  promise  of  mar- 
riage.*^ Further  they  say :  "  There  is  nothing  in  the  statute 
that  requires  the  promise  of  marriage  to  be  free  from  all 
legal  objections  viewed  as  the  foundation  of  an  action  for 
its  breach.  Its  purpose  was  to  prevent  the  obtaining  of  the 
female^s  consent  to  sexual  intercourse  by  means  of  a  promiso 
of  marriage — to  protect  her  from  the  arts  of  designing  and 
unprincipled  men  in  whom  she  may  repose  trust  and  con- 
fidence, and  to  whose  solicitations  she  may  yield,  believing 
that  their  promises  of  marriage  are  made  in  good  faith  and 
will   be   fulfilled." 

The  learned  County  Court  Judge,  I  presume,  had  not 
these  and  similar  decisions  before  him,  otherwise  it  is  diffi- 
cult to  understand  the  unfortunate  and  erroneous  opinion 
formed  by  him  of  the  statute,  and  giving  effect  to  it  by 
acquitting  the  accused. 

In  this  particular  case  however  the  Judge  below  ha^y 
made  another  finding,  No.  6,  which  embarrasses  the  ques- 
tion of  the  defendant's  guilt  greatly.  He  reports  that  in 
his  opinion  ^'  she  willingly  consented  to  all  acts  of  illicit 
connection  with  the  accused  without  regard  to  the  engage- 
ment or  promise  of  marriage,  and  that  the  yielding  and 
consent  by  her  to  these  acts  were  not  brought  about  or 
caused  by  said  engagement  or  promise  ot  marriage — and 
that  she  was  not  seduced  and  did  not  consent  to  such  con- 
nection at  any  time  by  reason  or  by  means  or  as  a  result 
of  such  engagement,  promise,  or  repetition  of  promise.*' 

How  the  learned  Judge  could  make  this  latter  finding, 
in  view  of  his  previous  finding,  No.  3,  is  almost  inconceiv- 
able.    In  finding  No.  3  he  says,  "I  find  upon  the  evidence 
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that  upon  the  first  occasion  when  illicit  connection  took 
place  between  the  said  Cecil  M.  Eaton  and  the  accused,  but 
before  the  act  of  connection,  the  engagement  was  referred 
to  and  the  promise  of  marriage  repeated,  coupled  with  the 
condition,  qualification  or  statement  made  by  the  accused 
at  the  same  time  "that  if  she  got  into  trouble  he  would 
marry  her  before  anyone  knew  it." 

Now  to  the  ordinary  mind  here  is  as  clear  an  inducement 
to  have  the  illicit  connection  under  promise  of  marriage  as 
could  be  made,  and  yet  in  a  few  sentences  further  on  he 
finds  that  it  was  not  the  inducement. 

It  is  suflBcient  to  point  out  these  findings  to  reahze 
how.  utterly  inconsistent  one  is  with  the  other.  We  are  not 
at  liberty  in  a  case  reserved  to  examine  the  evidence  to 
form  an  independent  opinion.  Possibly  the  best  explanation 
of  these  contradictory  findings  is  that  the  learned  Judge 
was  carried  away  by  his  mis-construction  of  the  Act.  As  he 
was  of  opinion  that  the  Act  did  not  apply  where  the  illicit 
connection  was  not  contemporaneous  with  the  promise  of 
marriage,  and  further  thought  that  what  he  calls  a  condi- 
tional promise  of  marriage  was  not  within  its  scope,  his 
views  expressed  in  the  6th  findipg  were  all  influenced  by 
and  attributable  to  this  serious  misconception. 

Under  all  the  circumstances  1  agree  that  the  verdict 
of  acquittal  should  be  set  aside  as  erroneous  in  law,  and  a 
new  trial  ordered. 

Meagher  and  Longley,  J  J.,  concurred. 


QITEBEC. 

Superior  Court.  February  8th,  1908. 

MTTTIMKK    v.    THADER^S    FIRE    INSURANCE    COM- 
PANY. 

Fire  Insurance  —  Foreign  Company  —  Conflict  of  Laws — 
Agent  for  Serifice  of  Process — Domicile — Fonim — Juris- 
diction. 

Davidson,  J. : — The  defendant  urges  by  declinatory  ex- 
(.eption  that  this  action  is  not  cognizable  by  this  or  any 
other  Court  in  this  province.     The  plaintiffs  are  described 
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as  being  of  the  city  of  Amsterdam,  state  of  New  York. 
They  claim  upon  a  policy  of  fire  insurance  executed  at  the 
city  of  Toronto.     It  covered  property  and  effects  situate 
fljid  destroyed  by  fire  at  Little  Falls,  state  of  New  York. 
Service  on  the  company  was  made  by  leaving  certified  copies 
of  the  writ  and  declaration  with   "the  manager  himself, 
pt  his  place  of  business  at  Montreal,  being  its  principal 
place  of  business  in  the  province  of  Quebec,  in  the  city  and 
district  of  Montreal."     The  defendant  is  described  in  the 
writ,  as  the  fact  was  and  is,  '"as  having  its  head  office  in 
t}>e  city  of  Toronto,  in  the  province  of  Ontario,  and  also 
having  an  office  and  place  of  business  in  the  city  and  difi- 
Irict  of  Montreal."    The  office  at  which  and  the  agent  on 
whom  such  service  was  made  are  designated  by  the  com- 
pany, in  accordance  with  the  provisions  of  4  Edw.  VII. 
O904),  c.  34.     The  license  of  the  company  reads  in  part 
thus: — ^"Whereas  the  company  has  deposited  in  the  office 
of  the  provincial  secretary  a  power  of  attorney  appointing 
a  chief  agent  in  this  province  for  the  purpose  of  receiving 
services    in    all    matters    and    proceedings    taken    against 
it,  and  declaring  where  the  head  office  of  the  company  will 
be."    Section  3  of  the  Act  referred  to  enacts  that  such  U- 
cense   is  granted  to  an  extra-provincial   corporation,  pro- 
vided that  tlie  corporation,  among  other  things :  "(3)  Deposits 
in  the  office  of  the  provincial  secretary  a  power  of  attorney 
constituting  a  chief  agent  in  the  province  for  the  purpose 
of  receiving  services  in  any  suit  or  proceedings  against  it 
and  declaring  where  the  principal  office  of  the  corporation 
is  to  be  established."     Having  regard  to  these  facts,  does  the 
service,  thus  made,  bring  this  extra-provincial  corporation 
within  our  jurisdiction?     By  C.  C.  27,  "Aliens,  although 
not  resident  in  Lower  Canada,  may  be  sued  in  its   Courts 
for  the  fulfilment  of  obligations  contracted  by  them  in  for- 
eign countries.*'    Of  course,  this  right  of  suit  is  dependent, 
ag  regards  jurisdiction,  upon  the  limitative  rules   as  ir^garda 
service  of  process,  which  are  found  in  the  Code  of    Proce- 
dure.   By  C.  r.  94,  the  defendant,  in  a  personal  actio  :*i,  niay 
be  summoned,  saving  exception  and  methods  which  ^o  ^^^ 
concern  us:   1.  Before  the  Court  of  his  domicile;  ^iid  ^^ 
the  case  of  election  of  domicile  for  the  execution     of  an 
Act,  before  the  Court  of  the  domicile  so  elected.    2.    before 
the  Court  of  the  place  where  the  action  is  personally    servw 
upon  him.    It  is  obvious  that  if  the  defendant  had  h&^^t  ^^r 
example,  the  rnanagor  witli   whom  copies  of  the  w^it  wia 
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declaration  were  left,  objection  to  the  jurisdiction  of  this 
Court  could  not  have  been  seriously  taken.  But  the  word 
**  person  "  includes  a  body  politic  and  corporate,  unless  such 
meaning  is  contrary  to  law,  or  inconsistent  with  the  par- 
ticular cireunistanees  of  the  case:  G.  C.  P.  17  (11);  C.  C. 

*  P.  140,  141,  142.  Neither  of  these  exceptions  have  existence 
in  connection  with  the  facts  of  this  case.  Indeed,  the  de- 
fendant has  voluntarily  elected  a  principal  office  and  an 
agent,  whereat  and  wherein  service  may  be  made  in  all  mat- 
ters and  proceedings  taken  against  it.  In  Bank  of  British 
North  America  v.  Stewart  (1891),  Q.  0.  K.,  1  Q.  B.  56, 
the  Court,  by  a  majority  of  three  to  one,  confirmed  Tascher- 
eau,  J.,  in  holding  the  service  of  a  writ  good  under  circum- 
stances in  all  respects  similar  to  those  before  us.  The 
plaintiff  resided  in  New  Brunswick,  where  all  the  incidents 
which  were  set  forth  as  justifying  a  claim  for  damages  oc- 
curred. The  head  office  of  the  bank  was  in  England,  and 
its  principal  office  for  Canadian  business,  in  Montreal,  where 
service  had  been  made  on  the  local  manager.  It  is  alto- 
gether possible  that  the  confirming  judgment  would  have 
been  unanimous  had  4  Edw.  VII.,  c.  34,  been  then  in  exist- 
ence. In  Tytler  v.  The  Canadian  Pacific  Hallway  Company 
(1898),  29  0.  E.  654;  26  Ont.  App.  Rep.  467,  the  cause  of 
the  action  arose  in  British  Columbia.     On  issue  of  writ  at 

.  Toronto,  and  service  thereof  at  the  company's  office  there, 
objection  was  taken  to  the  jurisdiction.  The  reasons  of 
judgment  maintaining  the  regularity  of  the  proceedings  are 
thoroughly  pertinent  to  the  laws  and  procedure*  of  this 
province.  The  declinatory  exception  is  dismissed,  with 
costs. 


QUEBEC. 

Sri'KRioK  CoiRT.  February  7th,  1908. 

THIAViM.LE  V.  CAXADIAX  EXPRESS  COMPANY. 

Cirmmori  Carrier — lAmit  of  Responsibility  in  Damages  for 
Failure  to  Carry  Safely — Unforseen  D/pmage — Similarity 
of  Queher  and  English  Lau\ 

Archibald,  J. : — Plaintiff  claims  $262  damages  from  the 
defendant  alleging  them  to  have  been  caused  to  him  by  de- 
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fendant*s  failure  to  deliver  to  him  a  valve  for  a  purap  used 
in  keeping  his  ferry-boat,  plying  between  I^chine  and 
Caughnawaga,  free  from  water,  alleging  the  details  of  his 
damages  as  follows :  Increase  in  coal  consumption  and  wages 
for  four  months  of  an  additional  engineer  at  $1  per  day, 
$120;  purchase  of  a  syphon  for  temporary  replacement  of 
the  valve  in  question,  $12;  purchase  of  new  pony  pump, 
$115;  paid  an  expert,  $15.  Defendant  pleaded,  denying  the 
essential  allegations  of  the  declaration,  admitting  the  loss 
oi  the  valvc  in  question,  notwithstanding  efforts  made  to 
find  it,  and  alleging  certain  conditions  upon  the  contract  of 
carriage  made  by  the  parties  as  follows :  "  The  company 
shall  not  be  liable  for  any  loss  or  damage,  unless  the  claim 
therefor  shall  be  made  in  writing  within  thirty  days  from 
the  accruing  of  the  cause  of  action  or  statement  made  to 
which  this  receipt  shall  be  annexed ;"  and  defendant  alleges 
that  plaintiff  never  made  any  claim  within  the  thirty  days  in 
writing  and  never  notified  the  company  in  writing  concern- 
ing the  matter,  that  the  failure  of  the  plaintiff  to  conform 
to  the  clause  was  one  of  the  causes  which  made  it  difficult 
to  trace  the  said  article,  and  defendant  further  pleaded  that 
the  claim  of  plaintiff  for  damages  was  out  of  all  proportion 
to  any  loss  which  the  plaintiff  suffered  and  was  too  remote 
to  be  claimed  frpm  defendant;  that  when  plaintiff  ascer- 
tained the  loss  of  the  valve  he  could  have  immediately  pur- 
chased a  new  pump  for  the  sum  of  $60  or  less,  and  saved 
any  further  expense  there  Avould  have  been;  and  defendant 
further  pleads  a  condition  in  the  contract  of  carriage  that 
the  company  should  not  be  liable  in  any  sum  exceeding 
$50  unless  the  tnie  value  therefor  was  stated  in  the  con- 
tract of  carriage,  and  that  plaintiff  never  declared  the  value 
of  tlie  article,  and  the  defendant  prays  for  the  dismissal  of 
plaintiff's  action.  The  proof  establishes  the  valve,  when 
new,  was  worth  about  $2,  and  worn  out  as  it  was,  probably 
of  no  value  whatever.  It  is  also  to  be  noticed  that  plaintiff 
claims  nothing  as  the  value  of  the  article  lost.  When  the 
valve  in  question  was  delivered  by  the  plaintiff  to  the  defend- 
ant, no  information  was  given  to  the  defendant  of  the 
nature  of  the  article  or  of  the  use  to  which  it  was  applied 
or  of  the  interest  of  the  plaintiff  in  having  it  immediately 
returned,  nor  of  the  damage  or  loss  which  the  plaintiff 
would  suffer  from  day  to  day  in  being  deprived  of  its  use. 
The  main  question  to  be  decided  is  whether  the  plaintiff 
can  recover  for  such  damages  as  he  claims  in  this  action. 
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The  article  1073  of  the  Civil  Code  provides  that  the  damages 
due  to  the  creditor  are  in  general  the  amount  of  the  loss 
which  he  has  made,  or  of  the  profit  of  which  he  has  heen 
deprived,  saving  the  exceptions  and  modifications  contained 
in  article  1074  of  the  Civil  Code:  "The  debtor  is  only 
bound  for  the  damages  which  have  been  foreseen,  or 
could  have  been  foreseen  at  the  time  when  the  obligation 
was  contracted,  when  it  is  not  in  consequence  of  a  fraud 
that  the  obligation  was  not  executed!  Even  in  the  case 
where  the  inexecution  of  the  obligation  results  from  the 
fraud  of  the  debtor,  the  damages  comprise  only  what  is  the 
immediate  and  direct  consequence  of  the  inexecution  of  the 
obligation/'  It  has  already  been  said  that  the  defendant, 
at  the  time  of  receiving  the  valve  in  question,  knew  nothing 
about  the  nature  of  its  use  or  the  loss  which  would  result 
to  the  plaintiff,  by  reason  of  his  being  deprived  of  its  use. 
It  is  difficult  to  say  that  such  damages  as  these  which  the 
plaintiff  now  claims  could  be  considered  as  damages  which 
could  have  been  foreseen  by  the  defendant  at  the  time  of 
the  contract.  Are  they  even  such  damages  as  are  the  direct 
and  immediate  consequence  of  the  failure  of  defendant  to 
safely  convey  and  deliver  the  article  in  question?  It  is,  of 
course,  clear  that  the  plaintiff  must  have  expected  to  have 
been  deprived  of  the  valve  for  a  certain  space  of  time  neces- 
sary for  the  carriage  from  Lachine  to  Sorel  for  the  manu- 
facture of  a  new  valve,  and  for  the  return  of  the  new  valve 
from  Sorel  to  Lachine.  All  that  might  possibly  be  accom- 
plished in  one  week,  yet  the  syphon,  for  which  plaintiff 
charges,  had  to  be  immediately  bought  as  temporary  re- 
placement, and  naturally  could  not  be  charged  to  defendant. 
Now  it  is  a  principle  in  the  estimation  of  damages  that  a 
person  who  claims  the  inexecution  of  an  obligation  which 
causes  damages,  must  himself  be  active,  and  must  adopt 
such  measures  as  minimize  as  much  as  possible  the  dam- 
age which  he  suffers.  If  he  does  not  do  so  the  immediate 
cause  of  his  damages  is  not  the  inexecution  of  the 
obligation  by  his  debtor,  but  his  own  carelessness  and 
negligence  in  the  management  of  his  business.  Sup- 
posing one  week  to  have  been  sufficient  for  the  re- 
turn of  the  new  valve,  the  plaintiff  ought  to  have 
promptly  thereafter  put  the  defendant  in  default,  and  if 
the  defendant  gave  no  satisfaction  to  his  demands,  the 
plaintiff  ought  to  have  provided  himself  either  with  a  new 
valve  for  his  old  pump,  or  if  that  could  not  be  done  in  the 
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cpen  market,  he  could  have  got  a  new  and  better  pump  in 
place  of  the  old  one,  for  the  sum  of  $50.  In  this  case^  if 
the  plaintiff  had  promptly  taken  action  possibly  he  might 
have  had  a  claim  against  the  defendant  for  the  price  of 
the  new  pump,  although  the  article  carried  and  lost  was  of 
no  value.  He  did  not  do  so.  He  appears  to  have  con- 
tinued running  his  boat  the  whole  of  the  season  with  what 
he  calls  the  temporary  arrangement  of  a  syphon  to  replace 
the  valve  in  question.  At  any  rate,  he  bought  no  new- 
pump;  he  did  not  even,  in  any  effectual  way,  notify  the 
defendant,  even  verbally,  until  after,  at  least,  a  month,  and 
he  did  not  notify  him  in  writing  until  after  the  expiry 
of  more  than  four  months  from  the  delivery  of  the  valve  to 
the  defendant.  The  article  of  our  code  requiring  that  the 
measure  of  damages  of  the  inexecution  of  an  obligation, 
shall  not  exceed  those  which  could  have  been  foreseen  at 
the  time  of  the  contract,  and  shall  be  the  direct  and  imme- 
diate consequence  of  the  breach  of  the  obligation,  is  not  new 
law;  it  is  the  obligation  of  the  general  law.  Thus  Sourdat, 
'^  Responsibility,''  Vol.  1,  No.  42:—"  Si  1  mteret  de  la  partie 
les6e  doit  6tre  direct,  il  faut  reciproquement  que  le  pre- 
judice dont  il  se  plaint  prenne  directement  la  source  dans 
le  delit  dont  elle  poursuit  la  reparation  civile.  II  ne  s'agit 
pas  seulement  de  les  rattacher  Pun  a  Tautre  par  certains 
traits  vagues  et  mal  d6fines.  Les  dommages  qui  ne  se  rat- 
tachent  au  fait  incrimine  que  d'une  maniere  61oign6e  n*en 
sont  plus  la  suite  necessaire  et  peuvent  avoir  d'autres 
causes."  At  No.  104,  the  same  authority  points  out  that  tlie 
damages  which  can  be  recovered  cannot  exceed  those  which 
have  been  foreseen  at  the  time  of  the  contract.  In  Beven'a, 
-  Negligence  in  Law,''  Vol.  1,  pp.  106,  116,  117,  118,  120, 
121  and  notes,  the  same  principles,  governing  the  measure 
of,  and  rights  to,  damages  are  set  forth  as  those  which  are 
stated  in  the  articles  of  our  code  and  by  the  authority  of 
Sourdat,  above  mentioned.  Applying  these  principles,  I 
must  decide  that  the  damages  claimed  by  the  plaintiff  are 
neither  the  direct  and  necessary  consequence  of  the  breach 
of  contract  on  defendant's  part  nor  are  they  damages  which, 
either  were,  or  could  have  been,  foreseen  by  the  defendant 
at  the  time  of  and  under  said  contract.  I  am,  therefore, 
of  opinion  that  the  plaintiff's  action  is  unfounded  and  must 
be  dismissed  with  costs. 
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NOVA  SCOTIA. 

SUPREME  COURT. 

Drysdalk,  J.  I  February  10th,  1908. 

PKXNY  V.  BBENT. 

Municipal  Law — Controverted  Election — Injunction  to  Re- 
strain Defendant  Sitting  or  Voting  —  Quo  Warrc^nto  — 
Proper  Remedy, 

Application  for  an  interim  injunction  in  a  municipal  elec- 
tion case. 

W.  F.   O'Connor,  in   support  of  application. 
J.  A.  McLean,  K.C.,  contra. 

Drysdale,  J.: — In  my  opinion  the  interim  injunction 
asked  for  herein  ought  to  be  refused. 

The  action  is  brought  in  this  Court  after  the  time  to  ques- 
tion defendant's  election  under  the  Municipal  Controverted 
Elections  Act  has  expired,  and  with  a  view  to  have  defend- 
ant's election  declared  void,  the  seat  vacated  and  an  injunc- 
tion granted  to  prevent  defendant  from  being  sworn  or  sit- 
ting and  voting  as  a  member  of  council. 

The  claim  is  based  on  the  ground  that  defendant  was, 
within  five  years  previous  to  the  date  of  his  nomination,  con- 
victed under  the  Statutes  of  Xova  Scotia  of  selling  intoxicat- 
ing liquor  without  license,  and  that  such  facts  make  his  elec 
tion  void.  This  conviction  is  denied.  It  is  admitted  a  sum- 
mons issued  against  defendant  for  contravention  of  the 
License  Act,  and  whilst  plaintiff  sets  up  a  prima  facie  case  of 
regular  conviction  the  (Jefendant  insists  that  although  he  paid 
money  it  was  for  the  abandonment  of  the  proceedings  and 
that  no  conviction  was  made  or  entered  up  against  him.  The 
magistrate  in  charge  of  the  papers  and  proceedings  is  dead, 
and  with  his  death  the  papers  in  the  suit  seem  to  disappear, 
and  on  this  application  I  am  somewhat  in  doubt  on  the 
question  whether  or  not  an  actual  conviction  was  made. 

A  serious  question  is  raised  herein  as  to  plaintiflE's 
remedy  being  an  appropriate  one.  Unless  the  seat  can  be 
declared  vacant  in  this  action  an  injunction  to  prevent  the 
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defendant  from  sitting  or  voting  is  manifestly  an  inappro- 
priate remedy.  Had  the  defendant  been  sworn  and  entered 
upon  the  discharge  of  his  duties,  it  would  seem  that  quo 
warranto  is  at  this  date  the  only  appropriate  remedy,  but 
whether  a  declaration  can  be  made  in  this  action  on  the  trial 
declaring  the  seat  vacant  and  granting  an  injunction  is  open 
to  much  doubt.  I  do  not  think  under  the  circumstances 
here  it  would  be  proper  for  me  to  grant  an  interim  injunc- 
tion and  thus  disfranchise  a  district  whilst  this  action  is 
pending.  If  defendant  does  not  take  his  seat  this  action 
can  be  tried  and  plaintiff's  right  to  the  remedy  he  claims 
decided,  and  I  deliberately  refrain  from  deciding  whether 
or  not  this  action  will  lie.  Should  defendant  take  his  seat 
pending  this  action  there  is  a  summary  and  appropriate 
remedy  by  quo  warranto  to  test  his  right  to  sit. 

The  application  is  refused,  costs  to  be  defendant's  costs 
in  the  cause. 


DOMINION  OF  CANADA. 

Supreme  Court.  February  8th,  1908. 

TANGUAY  V.  CANADIAN  ELECTBIC  COMPANY. 

Floatable  River — Riparian  Rights — Interference  with  same-- 
Obstruction  by  Dams  (mid  Piers — Demolition. 

Cm-am,  Sir  Charles  Fitzpatrick,  C.J.,  Girouard,DA' 
VIES,  Idington,  Maclennan  and  Duff,  JJ. 

This  was  an  appeal  from  the  judgment  of  the  Court  of 
King's  'Bench,  Quebec,  (reported  Q.  R.  28  S.  C.  157)  affirm- 
ing the  judgment  of  the  Superior  Court,  reported  Q.  R-  ^" 
X.  B.  48). 

The  Chief  Justice: — The  plaintiffs  in  the  Court  of 
first  instance  (respondents)  brought  against  the  defend*"* 
(appellant)  an  action  known  in  the  province  of  Queljec  as 
an  action  possessoire  et  en  demolition  de  nouvelles  oeii^^^» 
whereby  they  sought  the  demolition  and  removal  of  c^rtAin 
piers  and  wharves  built  on  the  bed  and  the  shores,  to- 
gether with  certain  booms  stretched  across  the  waters,  of  tn^ 
"River  Chaudiere. 
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In  their  declaration  the  plaintiffs  set  forth  their  docu- 
ments of  title  and  allege  that  they  are  proprietors  and  in 
possession  of  several  lots  of  land  fully  described  in  such 
documents,  and  situate  within  the  parishes  of  St.  Nicholas, 
St.  Etienne  de  Lauzon  and  St.  Jean  Chrysostome  in  the 
t^ountv  of  T^vis,  all  crossed  bv  or  fronting  on  the  River 
(/haudiere.  Plaintiffs  further  allege  that  as  owners  of  the 
soil  on  both  sides  of  the  river  (which  they  state  to  be  at  the 
locus  in  quo  neither  navigable  nor  floatable,  except  for  loose 
logs)  they  are  the  owners  of  tlie  land  under  the  waters,  and 
that  they  have  taken  actual  pedal  possession  of  the  same 
for  the  purpose  of  building  a  dam  and  creating  a  reservoir 
for  the  development  of  their  electric  light  system.  They 
complain  that  the  defendant  encroached  on  the  bed  of  the 
river  and  its  banks  Avithin  the  limits  of  their  possession, 
and  there  proceeded  to  erect  piers  and  wharves.  By  their 
conclusions  the  plaintiffs  pray  for  a  declaration  of  their 
rights,  for  a  declaration  that  the  defendant  has  illegally 
<listurbed  the  enjoyment  of  such  rights,  and  for  a  declara- 
tion authorizing  the  demolition  of  the  works  complained  of. 

The  defendant,  without  denying  the  alleged  acts  of  tres- 
pass, except  those  that  are  charged  with  respect  to  the 
lands  above  high  water  mark,  says: 

1st.  That  the  Chaudiere  is  a  navigable  and  floatable 
river,  and  consequently  its  bed  forms  part  of  the  Crown 
domain.    (Art.  400  C.  C.) 

2nd.  That  the  piers  and  the  Avharves  in  question  were 
built  by  him  on  the  bed  and  banks  of  the  stream  to  improve 
ih'  floatability,  and  were  necessary  to  carry  on  with  advan- 
tage his  lumber  business,  he  being  the  proprietor  of  ex- 
tensive timber  limits  on  the  river  above ;  and  he  claims  the 
benefit  of  Arts.  5535  and  553G  of  the  Kovised  Statutes  of 
Quebec,  and  of  the  provincial  statute  51  Vic.  c.  25. 

The  questions  in  issue  at  the  trial  were  therefore: 

1st.  Were  the  plaintiffs  in  possession  of  the  bed  and 
banks  of  the  River  Chaudiere  at  the  place  where  the  en- 
croachments complained  occurred,  within  the  meaning  of 
Art.  1064  C.  P.  and  2192  C.  C? 

0nd.  Is  the  defendant,  in  the  circumstances,  entitled  to 
claim  the  benefit  of  the  statutory  provisions  he  invokes? 

The  Judges  below  are  unanimously  of  opinion  that  the 
defendant  did  not  come  within  the  exceptional  provisions  of 
the  Revised  Statutes  of  Quebec,  which  are  applicable  only  to 
a  proprietor  whose  lands  border  on  a  water  course,  or  to  the 
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owner  of  property  along  or  across  which  a  water  course  runs 
or  passes  (Art.  503  C.  C),  and  that  defendant  is  not  in 
either  class. 

Both  Courts  also  find  that  the  Act  54  Vic.  c.  25^  does 
not,  if  applicable  to  the  circumstances  of  this  case,  confer 
on  the  appellant  power  to  do  the  acts  complained  of, 
unless  and  until  certain  conditions  have  been  performed 
by  him  which  have  not  been  performed. 

With  the  unanimous  conclusions  reached  on  these  two 
points  1  agree;  and  the  only  question  to  be  considered  on 
this  appeal,  and  it  is  of  the  greatest  importance,  is  the 
one  with  respect  to  which  there  was  a  dissenting  opinion 
below,  viz.: 

Were  the  plaintiffs  in  possession  of  the  bed  and  banks 
of  the  river  as  alleged  in  their  declaration;  or,  in  other 
words,  is  the  Chaudiere  River  navigable  and  floatable  at 
the  place  where  it  crosses  or  passes  over  the  plaintiffs  pro- 
perty so  as  to  make  it  part  of  the  Crown  domain?  The 
answer  to  this  question  depends  upon  the  construction  to 
be  put  upon  the  word  "  floatable ''  in  Art.  400  Civil  Code  of 
the  Province  of  Quebec.  It  is  unnecessary  to  add  that  the 
case  must  be  decided  according  to  the  French  law  as  it 
exists  in  that  province. 

Some  reference  was  made  to  a  supposed  defect  in  the 
respondent's  title  resulting  from  the  description  of  the  lots 
which  are  stated  to  be  bound  by  the  river. 

In  my  opinion,  this  difficulty  is  disposed  of  by  the 
judgment  of  this  Court  in  Massawippi  v.  Reed,  33  S.  C. 
R.  at  p.  457.  See  also  Attorney-General  v.  Seott,  34  S.  C  R. 
603. 

Admittedly  the  river  is  not  navigable. 

In  Bell  V.  The  City  of  Quebec,  5  App.  Cas.  p.  84,  their 
Lordships,  citing  Dalloz,  Rep.  Tit.  "  Voirie  par  eau,"  No. 
39,  say,  "  the  test  of  navigability  of  a  river  is  its  possible 
use  for  transport  in  some  practical  and  profitable  manner." 

It  cannot  be  said,  taking  the  most  favourable  view  of  the 
evidence,  that  this  river  could  be  used  in  a  profitable  or 
practical  manner  for  the  purpose  of  navigation,  and  for 
that  the  defendant  did  not  contend  here.  On  this  appeal, 
as  in  the  Courts  below,  the  issue  was  as  to  the  floatability  of 
the  river;  and  this  issue  involves  the  decision  of  a  pre- 
liminary question  which,  from  its  very  nature,  is  exclusively 
one  of  fact  and  as  to  which,  under  the  French  system,  the 
finding  of  the  trial  Judge  is  practically  conclusive.    (Bean- 
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dry-Lacantinerie,  D«s  Bsens,  No.  174,  Attorney-General 
V.  Scott,  34  S.  C.  R.  603).  The  learned  trial  Judge,  who 
heard  all  the  witnesses,  after  having  deserihed  the  char- 
acter of  the  river  throughout  its  entire  course  from  Lake 
Megantic  to  the  estuary  or  basin  at  the  foot  of  the  Falls  be- 
low the  plaintiff's  property,  sums  up  in  these  terms: 

"  La  preuve  demontre  de  la  manierc  la  plus  eonvaincante 
que  cette  riviere  n^est  navigable  d'une  maniere  pratique, 
dans  son  etat  naturel,  dans  aucunc  partie  de  son  parcours, 
sauf  en  bas  de  la  chaussee  de  la  demand eresse  dans  Testuaire 
du  bassin  de  la  riviere  jusqu'a  sa  jonetion  avec  le  fleuve  St. 
Ijfturent. 

"  Quant  a  sa  flottabilite  elle  est  impossible  pour  les 
radeaux  et  trains  de  hois.  Lors  des  grosses  eaux  du  prin- 
temps  et  des  pluies  extraordinaire  amen  ant  une  erue  subite 
lo  flottage  a  biiches  perdues  est  le  seul  gcMire  de  flottage 
qui  puisse  sV  faire. 

"  Dans  les  basses  eaux,  les  gens  [)euvent  traverser  a  pied.^' 

This  finding  of  fact  is  concurred  in  by  the  majority  of 
the  Court  of  Appeal  and  is  not  expressly  dissented  from 
by  Mr.  Justice  Lavergne,  who  says: — 

"  La  Chaudiere  est  une  des  rivieres  les  plus  considerables. 
Sa  largeur  moyenne  est  de  trois  arpents;  elle  en  a  atteint 
jusqu'a  8  a  9.  Au  printemps  et  aux  coups  d'eau  d'ete,  les 
eaux  sont  tres  hautes  et  alors  se  fait  le  flottage  de  centaines 
de  milliers  et  peut-etre  de  millions  de  billots  qui  se  rendent 
aux  divers  moulins  on  ils  sont  scies  et  mis  sur  le  marche. 
Cepcndant  de  St.  Francois  k  la  jonetion  Scott,  distance  de 
20  a  30  mi  lies,  il  y  a  assez  d'eau  pour  les  petites  embarea- 
tions,  et  meme  pour  les  bateaux  a  vapeur.  De  la  jonetion 
Scott  jusqu'a  la  chute,  suite  de  rapides.  Dans  Tet^,  a  eau 
basse,  il  n'y  a  de  navigable  ou  de  flottable  que  la  partie  de 
St.  Frangois  k  la  jonetion  Scott." 

See  also  O^Farrell  v.  Duchesnnv,  9  L.  X.  259. 

The  plaintiff's  property  is  between  '"  la  jonetion  Scott " 
and  "la  chftte.''  Vide  The  Queen  v.  Robertson  (6  S.  C.  R. 
52)  per  Strong,  J.,  at  p.  130. 

Therefore  I  assume  that  the  river  is  found  to  be  in 
fact  floatable  only  for  loose  logs;  and  on  that  assumption 
I  proceed  to  examine  the  question  as  to  whether  such  a 
river  forms  part  of  the  Crown  domain  as  being  a  floatable 
river  within  the  meaning  of  Art.  400  C.  C.     The  question 
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16  very  frankly  and  very  fairly  put  by  Mr.  Justice  Lavergne 
in  his  dissenting  judgment,  when  he  says: 

"  II  est  indeniable  qu'aux  hautes  eaux  la  riviere  est  flot- 
table  pour  des  flots  de  billots.  I/intime  nous  dit  que  c'est 
Ik  le  flottage  k  bUches  perdues  et  que  les  rivieres  flottables 
k  biiches  perdues  ne  sont  pas  des  d^pendances  du  domaine 
public. 

"  Cette  distinction  ne  se  trouve  pas  dans  le  code  et  il  me 
semble  qu'elle  n'a  pas  lieu  d'etre  dans  le  pays.  Dans  I'anci- 
«nne  France  elle  n'etait  donnee  que  par  un  certain  nombre 
^^auteurs.    Le  C.  N.  ne  distingue  pas." 

Here,  I  venture  to  say  with  deference,  is  the  funda- 
mental error  which  has  led  the  learned  Judge  to  the  erron- 
eous conclusions  he  has  reached.  In  France,  before  the 
Code,  there  was  a  broad  distinction  between  streams  that 
were  floatable  in  the  sense  that  they  could  be  used  for  the 
transport  of  boats,  flats  or  rafts  (the  words  used  are  "  port- 
ant  bateaux,  trains  ou  radeaux ")  and  those  streams  that 
^ere  floatable  for  loose  logs  only;  and  since  the  Code,  as 
Laurent  says,  the  distinction  is  universally  admitted. 

Dalloz-Repertoire-Vbo.  Eaux.  No.  Gl : 

"II  est  vrai,  dit-il,  que  le  code  civil  n'a  etabli  aueune 
distinction  entre  les  deux  sortes  de  flottage ;  il  a  meme  gard6 
un  silence  absolu  k  et  egard ;  mais  la  distinction  se  retrouve 
dans  toutes  les  anciennes  lois,  comme  dans  tous  les  monu- 
ments de  la  jurisprudence.'' 

Proudhon,  Domaine  public.  Vol.  3,  No.  857: 

"  II  est  essential  de  remarquer  que  les  rivieres  flottables 
doivent  etre  rang6es  dans  deux  classes  tr^s  distinctes. 

"La  premiere  classe  comprend  celles  des  rivieres  oii  le 
flottage  s'exerce  par  trains  ou  radeaux,  et  la  seconde  celles 
oil  il  ne  se  pratique  qu'i  baches  perdues. 

"  On  entend  ici  par  trains,  on  trains  de  bois,  les  groupes 
ou  faisceaux  de  bois  coup6s  en  bouts  de  moindre  ou  m6diocre 
longueur,  que  Ton  assujettit  les  uns  aux  autres  par  des 
perches  et  des  liens,  pour  pouvoir  les  soigner  ensemble 
comme  un  seul  corps  lanc6  k  flot  dans  la  riviere  par  laquelle 
on  veut  les  faire  descendre. 

"  Le  mot  radeau  s'applique  plus  sp&ialement  aux  grands 
bois  de  charpente  ou  de  mature  qu'  on  lance  en  riviere  et 
i\vL*  on  y  assujettit  de  m6me  les  uns  aux  autres  par  des 
perches  et  des  liens,  pour  pouvoir  les  soigner  ensemble  et 
on  gouvemer  la  conduite  comme  s'ils  ne  formaient  qu'un 
seul  corps. 
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'^  11  est  aise  de  comprendre  que  cette  espece  de  fiottage 
no  peut  s'exercer  que  dans  les  grandes  rivieres,  oh  le  volume 
des  eaux  est  partout  suffisant  pour  porter  k  flot  les  trains 
ct  radeauz,  et  dans  le  lit  desquelles  on  ne  trouve  ni  catar- 
actes,  ni  cascades,  ni  rochers  qui  embarrassent  le  cours 
d'eau. 

"Tels  sont  les  caracteres  par  lesquels  on  distingue  la 
premiere   classe   des   rivieres   flottables/' 

Again  at  No.  860: 

"  II  y  a  done  deux  esp^ces  bien  distin^tes  de  rividres 
flottables : 

'^  La  premiere  comprend  celles  sur  lesquelles  le  fiottage 
s'cxerce  par  grosses  masses  de  bois  r^unis  et  enlaces  en 
trains  ou  radeaux;  et  cette  espdce  appartient,  sous  tous  ses 
rapports,  au  domaine  public,  comme  celle  des  rivieres  navi- 
gables : 

"La  seconde  espece  comprend  celles  des  rivieres  ou 
meme  des  gros  ruisseaux  qui  ne  sent  flottables  qu'a  buches 
perdues;  et  cette  derniere  classe  reste,  quant  k  tous  ses 
usages,  excepte  celui  de  la  flottabilite,  dans  le  domaine  priv6 
des  propri6taires  riverains/' 

See  also  Nos.  390  and  931. 

The  earliest  reported  case  is  in  D.  1823,  1.371,  where  it 
was  held: — 

"Les  rivieres  ne  doivent  etre  consid^r^es  dependant  du 
domaine  public  que  lorsqu'elles  sont  flottables  k  train  ou 
a  radeau.  Celles  qui  ne  sont  flottables  qu  a  bAches  perdues 
<ont  la  propriete  des  riverains." 

Reference  is  also  directed  to  the  note  to  this  case,  loc. 
cit. 

Laurent,  Supplement  des  principes  du  droit  civil,  vol. 
2,  one  of  the  most  recent  books,  sums  up  the  doctrine  in 
these  words: 

"  line  riviere  n'est  pas  flottable  dans  le  sens  de  Particle 
.')38  quand  elle  ne  Test  qu'a  buches  perdues ;  ceci  est  univer- 
sellement  admis.'^ 

Beaudry-Lacantinerie,  "Des  Biens,"  page  134,  No.  174, 
says : — 

"  174.  Les  fleuves  et  les  rivieres  navigables  ou  flottables. 
Ce  sont  des  chemins  qui  marchant,  dit  Paschal.  ,  line 
riviAre  peut  servir  au  transport  des  bois  par  le  flottage  ou 
la  flottaison.  On  distingue  deux  esp^ces  de  flottages,  le 
iottage  avcc  trains  ou  radeaux,  et  le  flottage  a  buches  per- 
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dues.     11   n'y   a  quo   les   rivieres   llottables   avee   trains   ou 
radoaux  (jui  f assent  partie  du  domaine  public." 

2  Plocque,  legislation  des  Eaux,  No.  1 74 :  *^  On  appelle 
flottablc  une  riviere  sur  laquelle  on  conduit  des  trains  ou 
brelleSy  o'est-^-dire  des  masses  de  bois  do  charpente,  de 
menuiserie  ou  de  chaufTage,  assujetties  avec  des  perches  ou 
des  liens,  en  forme  do  radeau.  Mais  on  ne  comprend  pas 
dans  le  nonibre  dos  rivieres  flottables  les  cours  d'  ^eau  sur 
lesquels  on  fait  flotter  des  iKjis  isolcs  ou  bOches  perdues." 

It  is  useless  to  accumulate  references  to  books  and  cases; 
all  the  learning  on  the  subject  will  be  found  in  Fuzier-Her- 
man,  Vbo.  Rivieres,  No.  80  et  seq.,  where  there  is  authority 
in  abundance  to  supj^ort  my  submission  that  the  distinction 
referred  to  by  Mr.  Justice  l^vergne  was  universally  admit- 
ted in  France  both  before  and  since  the  Code.  The  distinc- 
tion was  recognized  and  acted  upon  in  this  Court  in  Ward 
V.  Grenville,  32  S.  C.  K.  p.  510.  Mr.  Justice  Girouard,  at 
page  524,  says,  that  the  Rouge  River  "  which  in  no  sense  is 
navigable  but  only  floatable  a  baches  perdues,  is  the  pro- 
perty of  the  riparian  proprietor."  And  again  at  page  526, 
he  speaks  of  the  right  of  the  public  with  respect  to  the 
use  of  a  private  river  for  the  purpose  of  floating  logs.  How- 
ever, as  to  tho  ownorsliip  of  the  beds  of  rivers  floatable  oidy  ^ 
for  loose  logs  (baches  perdues),  which  is  tho  point  at  issue 
on  this  appeal,  Laurent,  who  with  Daviel  and  Championniero 
holds  that  tho  riparian  proprietor  is  the  owner  of  the  hod 
of  the  stream  o]»posite  his  property,  says.  Vol.  6,  p.  25,  No. 
15:  "  11  y  a  s\ir  ce  point  un  veritable  chaos  d'opinions  ot 
dans  la  doctrine  ot  dans  la  jurisprudence."  In  1846,  how- 
over,  the  ('our  do  Cassation  (S.  184(),  1.433)  decided  that 
the  beds  of  such  rivers  were  ros  nullius,  and  this  doctrine 
seems  to  have  boon  finally  adopted  by  the  French  Courts. 
(See  S.  1865,  1.109).  Two  very  instructive  notes  to  tho 
cases  cited  show  how  reluctantly  the  text  writers  accepted 
this  jurisprudence;  but  finally,  in  1898,  the  doctrine  pro- 
pounded by  Laurent,  Daviel  and  Championniere  prevailed, 
and  legislation  introduced  in  that  year  set  at  rest  the  long 
standing  controversy  in  France*.  See  "  Ix)i  du  8  avril  1898,'* 
Art.  3,  of  which  reads:  "  Lc  lit  dos  cours  d'eau  non  naviga- 
ables  et  non  flottables  appartient  aux  ])ropri6taires  des  deux 


rives.*' 


In  a  note  to  the  judgment  rendered  in  1846,  Mr.  Deville 
pays  (S.  1846,  1.433):— 


J 
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"  La  Coiir  de  Cassation  resout  iei,  pour  la  premiere  fois, 
une  question  depuis  longtem|)8  controversee  entre  les  juris- 
consultes  et  qui,  ehaque  fois  qii'elle  so  presente,  y  est  un 
pujet  de  grave  perplexite. 

"  L' Arret  que  vient  de  rend  re  la  Cour  mettra-t-il  un 
terme  k  ce  long  debat,  et  flxira-t-il  la  jurisprudence?  11 
est  permis  d'en  douter.  II  est  meme  remarquable  qu^au 
moment  ou  cet  arret  est  rendu  apparait  un  ouvrage  de  Tun 
de  nos  plus  savants  jurisconsultes,  ayant  pour  objet  d'etablir 
la  thdse  contraire  a  celle  que  vient  de  consacrer  la  Cour 
Supreme.  Dans  cet  ouvrage  intitule  "  De  la  propriete  des 
oaux  courantes/'  etc.,  et  appele,  nous  n'hesitons  pas  Ji  le 
dire,  a  faire  sensation  dans  la  science,  Fauteur,  M.  Cham- 
pionniire,  se  livre  a  une  etude  approfondie  de  Tetat  de  la 
propri6te  fonciere  en  general,  et  en  particulier  de  celle  des 
cours  d'eau,  sous  Fempire  de  notre  ancien  regime  f^odal  et 
des  institutions  seigneuriales,  pour  en  faire  ressortir  la  solu- 
tion de  la  question  qui  nous  occupe,  et  il  en  arrive  k  cette 
conclusion,  qui  nous  semble  irresistible,  qu'en  France  la  pro- 
priete des  rivieres  non  navigables  ni  flottables  n*a  jamais 
appartenu  au  domaine,  ni  aux  anciens  seigneurs;  qu'elle  a 
toujours  kppartenu  aux  riverains;  que,  par  consequent, 
1'  abolition  de  regime  feodal  n'a  pu  la  transmettre  k  F^tat; 
et  qu'enfin,  soit  la  legislation  interm^diaire,  soit  le  Code 
Civil,  I'ont  laissee,  comme  elle  Tavait  ete  de  tout  temps,  dans 
le  domaine  prive  des  particuliers." 

In  the  province  of  Quebec  this  question  was  the  subject 
of  judicial  examination  and  decision  by  the  special  Court 
established  under  the  Seigniorial  Act  of  1854;  and  Sir 
Louis  Lafontaine  in  his  judgment  (p.  34a,  Vol.  A,  L.  C.  R.), 
goes  into  the  whole  subject  at  great  length.  In  the  result 
it  was  held,  in  accordance  with  the  earliest  French  deci- 
sions, that  the  beds  of  rivers  floatable  only  for  loose  logs 
were  not  part  of  the  Crown  domain,  but  passed  by  the 
King's  grant  to  the  Seignior,  and  from  the  latter  by  sub- 
infeudation or  accensement  to  the  censitaire.  (See  70,  71, 
72a,  Vol.  A,  L.  C.  R.;  and  opinions  of  Day,  J.,  p.  50  (e), 
Mondelet,  J.,  p.  34  (g),  Smith,  J.,  80  (f),  and  Meredith,  J., 
p.  79  (h).  Vol.  B.  L.  C.  R.).  At  p.  80  (h),  after  a  careful 
examination  of  all  the  authorities,  Meredith,  J.,  states  his 
conclusions  as  follows: 

"  There  has  been  much  controversy  as  to  whether  under 
the  code  civil  (Code  Napoleon)  even  unnavigable  rivers  are 
susceptible  of  being  private  property;  but  whatever  doubts 
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may  exist  as  to  the  bearing  of  the  modern  law  of  France  on 
this  subject,  it  is  indisputable  that,  before  the  revolution 
of  1789,  unnavigable  rivers  in  France  were  universally  held 
as  private  property,  subject  to  certain  easements  and  serri- 
tudes  in  favour  of  the  public,  and  that  the  State  did  not 
pretend  to  have  any  right  of  ownership  therein/' 

And  at  p.  81  (h)  he  adds — 

"It  appears  to  me  to  be  clear  that  when  the  King  of 
France  made  grants  of  lands  in  Canada  the  unnavigable 
rivers  within  the  limits  of  the  lands  so  granted  were  in- 
cluded in  the  grants.  It  is  needless  however  to  develop  or 
dwell  upon  this  point,  as  it  is  admitted  both  by  the  counsel 
for  the  beigniors  and  by  the  counsel  for  the  Crown/' 

This  principle  admitted,  as  this  eminent  Judge  says,  by 
all  the  great  lawyers  engaged  in  that  case,  and  accepted  by 
the  thirteen  Judges  who  sat  in  the  Court  as  a  legal  axiom, 
would  appear  to  me  to  be  conclusive  on  the  point  we  are 
considering.  It  is  not  contended,  and  no  such  contention 
could  be  successfully  maintained,  that  the  law  has  been 
changed  by  the  Code.  If  the  river  is  not  floatable,  as  found 
by  the  trial  Judge  (and  there  is  no  dispute  as  to  the  facts); 
and  conceding,  as  stated  by  Meredith,  J.,  that  by  the  King's 
igrant  the  bed  of  the  river  passes  to  the  grantee,  eadit 
quaestio,  and  the  plaintiffs  must  succeed.  In  this  view  it 
is  immaterial  whether  the  lands  in  question  were  situated 
within  what  was  called  ^'le  Canada  Seigneurial,"  or  were 
granted  by  the  King  directly  "  en  franc  et  commun  soccage.'' 
In  either  case  the  beds  of  the  unnavigable  rivers — ^giving 
to  the  word  "  navigable ''  its  widest  and  most  comprehensive 
meaning  as  including  floatable — contained  within  the  limits 
of  the  lands  so  granted  were  included  in  the  grants. 

If  after  fifty  years  this  principle  of  French  law,  so  ac- 
cepted by  this  great  body  of  jurists  as  settled  beyond  con- 
troversy, is  now  to  be  upset,  I  must  be  content  to  say  (para- 
phrasing and  adopting  the  language  of  Mr.  Justice  Girouard 
in  Consiimers  Cordage  Company  v.  Connolly,  31  S.  C.  R. 
at  p.  310,  that  I  cannot  disregard  the  opinions  of  these 
great  jurists,  three  of  whom  subsequently  drafted  the  Que- 
bec Code;  and  that  if  I  did  entertain  a  different  view  from 
theirs,  I  would  hesitate  to  express  it,  in  view  of  the  fact  that 
it  has  within  the  last  few  months,  on  two  different  occasions, 
been  re-affirmed  and  acted  upon  by  the  highest  Court  of 
Appeal  in  the  Province,  composed  of  men  specially  trained 
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in  the  principles  of  the  law  by  which  we  must  be  guided 
in  this  case:  Bell  v.  City  of  Quebec  (3  App.  Gas.  84). 

Subsequently,  the  Court  of  Appeal  for  the  Province  ot 
Quebec  in  Boswell  v.  Denis,  10  L.  C.  R.  294,  held  that  rivers 
non-navigable  (non  navigables  et  non  flottables)  are  the 
property  of  the  riparian  proprietor  who  has  the  exclusive 
control  of  the  same.  The  Chief  Justice,  Sir  Louis  Lafon- 
taine,  disposes  of  the  question  without  distinguishing  as 
to  whether  the  lands  through  which  the  river  flows  were 
seigniorial  or  not,  in  these  words: 

"It  has  been  clearly  proved  that  the  river  is  neither 
navigable  nor  floatable;  this  being  proved,  the  appellant 
has  admitted  having  flshed  in  it,  on  the  side  of  and  opposite 
to  the  respondent's  property;  and  by  the  decision  of  the 
Seigniorial  Court  it  is  held  and  decided  that  rivers  non 
navigables  et  non  flottables  belong  to  the  riparian  proprie- 
tors, the  judgment  of  the  Court  below  must  therefore  be 
maintained.'^ 

This  judgment,  rendered  in  1859,  has  never  been  re- 
versed, or,  so  far  as  I  have  been  able  to  find,  questioned. 
Article  400  of  the  Civil  Code,  promulgated  in  1866,  is  not 
given  as  new  law  and  reproduces  Art.  538  of  the  Code 
Napoleon.  It  is  to  be  borne  in  mind  that  the  Quebec  civil 
code  and  the  Code  Napoleon  both  proceed  on  the  general 
principle  that  all  property  is  private,  and  that  to  this  gen- 
eral principle,  arts.  400  C.  C.  and  538  C.  N.  are  exceptions. 
Laurent,  vol.  6,  No.  16,  makes  this  so  clear  that  I  cannot  re- 
sist the  desire  to  quote  what  he  says : — 

"Lc  Code  Napoleon  contient  un  chapitre  special  sur  les 
biens  dans  leurs  rapports  avec  ceux  qui  les  possMei^t,  c'est- 
a-dire  sur  la  division  des  biens  considercs  quant  a  la  pro* 
j)ri6te,  ear  ce  chapitre  est  le  troisieme  du  titre  ler,  intitule 
•  De  la  distinction  des  biens.'  Or,  il  n'y  a  qu'une  seule 
classification  dans  Ic  dit  chapitre;  il  y  est  question  de  biens 
appartenant  a  des  particuliers  et  de  biens  n'appartenant  pas 
k  des  particuliers  (art.  537).  La  loi  prend  soin  d'enumerer 
les  biens  qui  n'appartiennent  pas  k  des  particuliers,  ce  sont 
les  biens  du  domaine  public  et  les  biens  communaux.  Tons 
les  autres  biens  sont  done  propriete  privee.  En  d'autrcs 
termes,  le  domaine  prive  est  a  Fogard  du  domaine  de  I'Etat 
et  des  communes,  ce  (|ue  la  r^gle  est  a  I'exception.  IjC 
domaine  prive  est  certes  la  r^gle;  nous  avons  d6j^  dit  que 
c'est  par  necessite  que  le  legislateur  enleve  une  certaine 
partie   du   sol   a  Texploitation   des  citoyens,   toujours   plus 
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active  et  plus  profitable  que  celle  de  I'Etat.     Des  qu'il  n'y 
a  pas  de  necessite  publique  en  cause,  les  biens  doivent  rester 
dans  le  domaine  des  particuliers.     Ce  principe  suffit,  nous 
serable-t-il,  pour  decider  la  question.     L'article   538  place 
dans  le  domaine  public  de  I'Ktat  les  fleuves  et  les  rivieres 
navigables   ou    flottables.      Cela   implique   d'abord   que   les 
oours  d'eau  iion  navigables  ni  flottables  ne  sont  pas  une 
dependance  du  domaine  public ;  sinon  les  mots  navigables  ou 
flottables  de  Tarticle  538  n'auraient  pas  de  sens.     L^article 
t)44  est  congu  de  la  meme  maniere;  il  porte:  "  Celui  dont  la 
propriete  borde  une  eau  courante,  autre  que  celle  qui  est 
d^laree  dependance   du   domaine   public   par  I'article   538, 
peut  d'en  servir     .     .     .'     11  y  a  doilc  une  distinction;  les 
cours  d'eau  navigables  appartiennment  k  I'Etat;  les  cours 
(t'eau  non  ravigables  ne  lui  appartiennent  pas." 

The  question  as  to  which  the  French  text  writers  and 
the  Courts  were  mainly  divided,  namely,  as  to  whether  the 
bed  of  a  river  such  as  the  Chaudi^re  was  res  nullius,  does 
not  seem  to  have  ever  been  considered  in  Quebec;  and  it 
was  not  argued  here  or  decided  by  the  'Judges  below. 

All  the  commentators  of  the  French  Code  and  the  Cour 
de  Cassation  agree  in  distinguishing  rivers  floatable  for  rafts 
(flottables  en  trains)  from  those  floatable  only  for  loose  logs 
(flottables  a  buches  perdues)  ;  and  1  can  see  no  reason  why 
the  distinction  which  they  make  should  not  be  applicable 
to  the  words  used  in  the  same  connection  in  our  Code,  which 
is  copied  from  the  French.    At  the  time  the  Quebec  law  was 
codified  the  word  "  floatable  ^'  had  acquired  a  well  defined 
and  well  settled  meaning;  and  the  reasonable  presumption 
is  that  the  well   settled   interpretation  of  the  words  was 
adopted  with  the  words  themselves  by  the  codifiers.    I  have 
carefully  examined  all  the  caf?cs  decided  before  and  since 
the  Code  to  which  my  attention  has  been  drawn,  and  if 
there  are  any  in  the  Quebec  Court  of  Appeal  that  in  any 
way  affect  the  holding  in  Denis  v.  Boswell,  I  have  not  been 
fortunate  enough   to  sec  them.     The  only  other  case  in 
which  the  question  raised  here  was  formally  decided  since 
the  Code  by  the  Court  of  Appeal  is  Turcotte  v.  Laferri^re 
Jjumber  Co.,  Beaubien,  p.  290,  and  in  that  case  Boswell 
V.  Denis  (10  L.  C.  R.  294)  was  followed. 

Mr.  Justice  Bosse,  in  his  notes,  examines  a  great  number 
of  cases  relied  on  by  the  appellant,  such  as  Hurdman  v. 
Thompson;  Tourville  v.  Ritchie;  Price  v.  McConville; 
1-jiurin   V.   Charlemagne:    Bell   v.   Corporation    of   Quebec; 
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McBain  v.  Carlisle,  and  liourque  v.  Farwell,  in  several  of 
which  he  himself  sat,  and  comes  to  the  conclusion  that  they 
are  not  applicable  to  the  point  raised  in  this  appeal.  All 
of  them,  except  Hurdman  v.  Thompson,  refer  to  obstructions 
such  as  wharves,  booms,  dams  and  bridges  which  interfere 
with  the  free  use  of  the  waters  of  non-navigable  and  non- 
floatable  streams.  In  Hurdman  v.  Thompson  (Q.  K.  4  Q.  B 
109)  the  principal  question  at  issue  was  as  to  whether  the 
Ottawa  River,  because  of  the  natural  obstacle  cn^ated  bv  the 
Chaudiere  Falls,  was  to  be  considered  at  that  point  a  navig- 
able and  floatable  river. 

In  effect  these  cases,  as  also  Oliva  v.  Boissonnaule,  and 
Regina  v.  Patton,  decide  that  there  can  be  no  interference 
with  the  rights  of  the  public  to  the  free  use  of  the  waters 
of  a  navigable  or  floatable  river,  including  rivers  floatable 
only  for  loose  logs,  except  under  legislative  authority. 

It  is  to  be  observed  that  Mr.  »Tnstice  Bosse  delivered  the 
principal  judgment  in  Hurdman  v.  Thompson  and  Mr.  Jus- 
tice Larue,  the  trial  Judge  in  this  case,  delivered  the  judg- 
ment, which  this  Court  subsequently  maintained,  in  the 
Moisie  Kiver  case.  (Atty-Gen.  Quebec  v.  Fraser  &  Adams, 
37  S.  C.  K.  577). 

In  McBean  v.  Carlisle,  there  is  an  expression  of  o])inion 
by  Dorion,  C.»r.,  that  might  have  some  In^aring  on  the 
question  at  issue:  but  that  eminent  .Fudge,  tvith  character- 
istic reserve,  added  that  the  distinction  between  rivers  that 
are  floatable  or  navigable  and  those  that  are  not  was  of  no 
importance  in  that  case,  where  it  was  not  necessary  to  de- 
cide as  to  the  ownership  of  the  river,  and  whether  or  not 
it  was  private  pro]>erty.     (See  10  L.  C.  J.  •^76). 

The  text  writers  on  the  Quebec  Code,  Langelier  and 
Mignault,  both  maintain  that  rivers  that  are  floatable  only 
for  loose  logs  do  not  form'  part  of  the  Crown  domain  and 
rnOong  to  the  riparian  owner.  (Langelicr,  11,  ]).  130,  Mig- 
nault, II,  p.  458). 

In  conclusion.  1  must  sav  that  a  careful  examination  of 

« 

the  authorities  has  convinced  me  that  bv  the  law  of  the 
province  of  QueluM-  the  plaintiffs,  as  owners  of  the  soil  on 
both  sides  of  a  stream  floatable  only  for  loose  logs,  are 
owners  of  Ihe  soil  that  forms  the  bed  of  the  river,  and 
a.*  such  are  entitled  to  bring  this  action.  In  so  holding, 
1  do  not  for  a  moment  question  the  right  that  the  public 
have  to  all  the  advantages  that  a  river,  in  its  natural  state, 
and  its  banks  can   afford   to  the   public;  and    there   is  no 
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diflferencG  in. that  respect  whether  the  river  is  navigable  or 
not,  floatable  or  not.  (Municipal  Code,  868,  891.  McBean 
V.  Carlisle,  19  L.  C.  J.  p.  276.  Dorion,  C.J.,  at  page  278. 
Price  V.  Tanguay,  37  S.  C.  R.  657.) 

It  is  generally  admitted  by  the  text  writers  that  grants 
made  under  the  old  seignorial  system  in  France  conveyed 
special  rights  to  the  grantee  in  the  non-navigable  rivers  in 
the  lands  gi anted. 

Fuzier-llerman,  Vbo.  Rivieres,  No.  128: — 

"  Des  avant  1898  la  propri^te  du  lit  des  rivieres  non 
navigables,  denize  en  principe  aux  riverains  par  la  majorite 
de  la  doctrine  et  de  la  jurisprudence  ant^rieurs  k  1898, 
(v.  Rupra  no.  99)  leur  etait  accord^e  dans  des  circonstances 
exceptionnelles ;  quand  elle  r6sultait  de  titres  speciaux  con- 
stitues  avant  la  mise  en  vigueur  du  code  civil.  Ainsi  la 
proprietc  d'un  cours  d'eau  pouvait  etre  valablement  attri- 
buee  k  un  particulier  par  la  concession  d'un  seigneur  haut- 
justicier  consentie  avant  1789/' 

(And  see  D.  1866,  1.391.) 

I  assume  that  if  in  this  case  it  had  been  satisfactorily 
proved  that  the  plaintiffs'  lands  were  included  within  the 
limits  of  the  Lauzon  Seigniory,  and  had  been  conceded  pre- 
vious to  1854,  as  appears  probable  by  the  titles  alleged,  then 
there  could  be  no  doubt  that  the  riparian  proprietor  by  his 
grant  would  be  owner  of  the  bed  of  the  stream;  but  although 
the  well  known  rule  under  the  old  French  law,  "  nulle  terre 
sans  seigneur,"  created  a  presumption  that  until  a  title  to 
the  contrary  was  produced,  all  lands  were  held  under  the 
Seigniorial  tenure  (Wilcox  v.  Wilcox,  2  L.  C.  J.  p.  1,  at 
page  14),  I  do  not  in  my  view  of  tho  case  deem  it  necessary 
to  do  more  than  suggest  this  additional  reason  why  we 
should  not  disturb  the  judgment  of  the  Court  of  Appeal. 

The  Seigniorial  Act,  18  Vict.  ch.  3,  sec.  16,  sub-sec.  9,  en- 
acts that  the  decision  to  be  pronounced  on  each  of  the  ques- 
tions submitted  to  the  Court  shall  in  any  case  thereafter  to 
arise  be  held  to  have  been  a  judgment  in  appeal  "en  der- 
nier rcssort "  on  the  point  raised  on  such  question  in  a  like 
case  by  other  parties;  and  that  Court  has,  as  has  been 
pointed  out,  held  that  by  the  King's  grant  the  property  in 
the  bed  of  a  non-navigable  and  non-floatable  stream  passes 
to  the  Seiffnieur  and  bv  his  concession  to  the  censitaire. 
If,  therefore,  the  river  Chaudiere,  situate  within  what  was 
formerly  called  Seignorial  Canada,  is  not  a  navigable  and 
floatable  river  within  the  meaninor  of  Art.  400  C.  C,  and 
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on    this   question   of    fact    there    are    the    concurent   find- 
ings of  two  Courts,  the  bed  of  the  river  is  declared  by  a 
final  judgment,  from  which  there  is  no  appeal  here,  to  have 
passed  out  of  the  Crown  domain  by  the  King's  grant. 
I  would  dismiss  tlie  appeal  with   costs. 

(iiROUARD,  J.: — The  question  raised  by  this  appeal  has 
nothing  to  do  with  the  improvements  which  a  riparian  pro- 
prietor can  make  on  a  river  or  water-course.  It  does  not 
either  affect  the  right  which  the  public  in  the  province  of 
Quebec  at  least  has  to  use  any  river,  whether  navigable  or 
floatable,  or  the  banks  thereof,  for  the  floating  and  convey- 
ance of  all  kinds  of  timber  and  for  the  passage  of  all  boat^, 
ferries  and  canoes,  subject  to  certain  obligations  and  restric- 
tions enacted  by  competent  authority.  All  these  rights  have 
been  secured  by  several  statutes  to  which  we  simply  refer; 
14  &  15  Vict.  ch.  102,  20  Vict.  ch.  40,  s.  23,  1860,  c.  26, 
s.  2;  Kev.  Stat,  of  Quebec,  1888,  ss.  5535,  5551;  Rev.  Stat. 
Can.   1906,  ch.  115. 

Likewise,  it  is  immaterial  whether  tlic  appellant  has 
encroached  upon  the  Cliaudiere  river  and  its  banks  by  piers, 
booms^  or  other  constructions.  The  principal  and  the  only 
question,  in  this  cause,  is  whether  that  river  is  floatable 
within  the  meaning  of  Art.  400  of  the  Civil  Code,  and  conse- 
quently forms  part  of  the  domain  of  the  Crown.  If  it  is, 
plaintiff's  action  must  be  dismissed,  as  it  has  not  been  taken 
by  the  Attorney-General  who  alone  can  represent  the  Crown, 
and  no  claim  is  made  for  special  damage.  Hrown  v.  Gugy, 
11  L.  V.  K.  401  (P.  C.  14  L.  C.  R.  213);  Bell  v.  Quebec,  5 
App.  Cas.  84,  7  Q.  Ia  R.  103.  If  it  is  not,  the  respondent 
must  succeed. 

Article  400,  corresponding  to  art.  538  of  the  Code  Napo- 
leon, says:  *•'  Roads  and  public  ways  maintained  by  the  state, 
navigable  and  floatable  rivers  and  streams  and  tlieir  banks, 
the  seashore,  lands  reclaimed  from  the  sea,  ports,  harbours, 
and  road-steads  and  generally  all  those  portions  of  terri- 
tory which  do  not  constitute  private  property,  are  con- 
sidered as  being  dependencies  of  the  Crown  domain/' 
Navigable  and  floatable  rivers  are  also  mentioned  in  arts. 
420,  .425,  426,  4-^7  and  567,  C.C. 

These  rivers  are  called  public  rivers,  because  at  common 
law  they  are  subject  to  a  servitude  or  easement  in  favour 
of  the  public  to  navigate  or  float  over  the  same  which  can- 
not be  interfered  with  only  by  the  legislative  authority.  See 
Be  Provincial  Fisheries,  26  S.  C.  R.  549. 
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What  is  a  floatable  river  within  meaning  of  article  400  of 
the  Code?  That  is  the  question  involved  in  this  appeal. 
Kespondent  relies  upon  the  old  French  laws.  But  were 
they  ever  in  force  in  Canada? 

I  agree  with  Mr.  Justice  Lavergne,  who  has  dissented 
from  the  majority  of  the  Court,  that  the  regulations  which 
heretofore  or  now  prevail  in  France  to  determine  the  char- 
acter of  a  river  are  not  suitable  to  this  countrv.  Mr.  Justice 
Bosse  in  this  case  starts  with  the  proposition  that,  as  our 
code  is  worded  like  the  French  Code,  "  les  sources  du  droit 
frangais,  coinnie  les  commentateurs  du  Code  Napoleon,  doi- 
vent  nous  servir  de  guides."  This  is  a  very  different  rule 
from  that  he  laid  down  in  Hurdman  v.  Thompson,  Q.  R.  4 
Q.  B.  433.  He  said  in  the  latter  case,  and  1  quite  agree 
with  him :  **  Notre  ancienne  legislation  sur  cette  mati^re  est 
incomplete  et  assez  incertaine. 

"  Toutes  deux  proc^daient  d'un  etat  de  choses  entiere- 
nient,  different  de  celui  que  nous  avons  en  ce  pays. 

"  Loisel  nous  dit  que  les  grosses  rivieres  ont,  pour  le 
moins,  quatorze  pieds  de  largeur;  les  petites,  sept;  et  les 
ruisseaux,  trois  et  demi.     Inst.  liv.  2,  tit.  2,  regie  8. 

''  11  nous  serait  difficile  d'appliquer  au  Canada  une  r^le 
de  cette  nature,  et  Ton  voit  comment,  le  point  de  depart 
etant  different,  nous  devons,  k  defaut  d'une  legislation  pre- 
cise, donner  relativement  peu  d'importance  aux  opinions 
d'auteurs  qui  ont  6crit  au  sujet  d'un  ^tat  de  choses  autre 
que  celui  qui  nous  r6git.^' 

For  the  same  reason,  in  the  provinces  governed  by  the 
English  common  law,  and  more  particularly  Ontario,  the 
Judges  have  refused  to  apply  the  rules  of  that  common 
law  to  several  rivers  and  lakes  of  this  country:  6  S.  C.  R. 
129;  26  S.C.  R.  520,  553,  555.  In  England,  navigable  or 
public  rivers  are  only  those  where  the  tide  is  felt,  but  this 
rule  does  not  generally  prevail  on  the  continent  of  America. 

The  reasons  and  authorities  quoted  by  the  learned  dis- 
senting Judge  have  so  convinced  me  of  the  soundness  of  his 
conclusions  that  I  could  content  myself  with  referring  to 
his  judgment,  and  in  fact,  I  had  prepared  in  a  few  words 
merely  my  concurrence  in  it;  but,  as  there  is  diversity  of 
opinion  in  this  Court  and  the  case  is  important,  I  think  it 
is  proper  that  I  should  express  my  views  more  fully.  I  will, 
therefore,  offer  a  few  observations  upon  the  word  "float- 
able '*  which  is  to  be  found  in  art.  400  of  the  Civil  Code, 
and  also  upon  the  jurisprudence  of  France  and  of  Quebec 
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Upon  the  same  subject,  both  before  and  since  the  Quebec 
Code,  1866. 

It  is  contended  that,  as  art.  400  does  not  define  what 
fioatabiiity  means,  we  should  consult  the  laws  and  decisions 
in.  force  before  the  code,  especially  the  old  French  com- 
mentators, statutes  and  ordinances. 

The  ordinance  of  1669,  tit.  '^7,  art.  41,  for  the  first  time 
provided  that  only  rivers  "  portant  bateaux  de  leurs  fonds, 
sans  artifices  et  ouvrages  de  mains,"  form  part  of  the  Crown 
domain.  Mr.  Justice  Bosse,  who  disregarded  this  ordinance 
in  the  Hurdman  case,  for  want  of  registration,  is  now  will- 
ing to  apply  the  same,  as,  in  his  opinion,  Jt  merely  embodies 
the  common  law^  existing  at  the  time  of  the  creation  of  the 
Superior  Council.  With  due  deference,  1  cannot  agree  to 
this  historical  proposition.  On  referring  to  Guenois,  Con- 
ference des  Ordonances,  vol.  3,  p.  319  and  following,  and 
the  collection  of  Isambert :  Anciennes  lois  frangaises,  espetu- 
ally  the  Ordinances  of  1415,  1520,  15?(),  1577  and  1583,  re- 
lating to  forest  and  streams,  it  will  be  found  that  the  dis- 
tinctions of  the  Ordinance  of  1669,  arts.  43  to  46,  as  to 
floatable  rivers,  had  no  existence  whatever  before  that  time, 
for  the  simple  reason  that  flottage  was  almost  unknown. 
As  Daviel  remarks,  vol.  1,  p.  35,  "  le  flottage  des  bois,"  the 
floating  of  wood  is  not  very  ancient;  it  was  first  practised 
in  1549  by  one  Jean  Bouvet  who,  I  have  read  elsewhere, 
conveyed  to  Paris  firewood,  bois  de  chauflfage,  and  undoubt- 
edly for  that  reason  it  was  called  "flottage  k  buches  per- 
dues,'*  or  loose  stumps.  The  King's  declaration  of  15th 
July,  1572,  refers  in  its  title  to  "rivieres  navigables 
et  flottables.'*  but  in  the  text  only  to  the  **  grands  fleuves  et 
rivieres  et  autres  qui  fluent  et  descendent  en  icelles:"  14 
Isambert,  252.  In  several  statutes  we  find  what  is  meant 
by  these  grand  rivers;  they  were  La  Seine,  Loire,  Garronne, 
Marne,  Dordogne  and  others  like  them  and  their  tributaries, 
whether  navigable  or  not:  Edit  of  April,  1683;  arret  du 
Conseil,  10th  August,  1694;  19  Isambert,  425;  20  id.  226. 

If  these  laws — which  were  made  applicable  not  only  to  the 
Kingdom  but  also  to  every  French  possession — had  been 
registered  in  Quebec,  our  task  in  this  case  would  have  been 
an  easy  one.  The  Chaudi^re  and  all  the  tributaries  of  the 
St.  Lawrence  would  be  part  of  the  Crown  domain  like 
that  great  river,  larger  than  all  the  navigable  rivers  of 
France  put  together. 

The  ordinance  of  1669,  like  the  Civil  Code,  used  the 
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expressions  "  navigable  ^'  and  "  floatable  ''  as  if  they  meant 
the  same  thing,  and  say  nothing  of  "  flottage  a  buches  per- 
dues."  But  the  Ordinance  of  December,  1672,  has  done  so, 
ot  least  impliedly,  by  providing,  ch.  Ist;  art.  1,  and  follow- 
ing, for  the  free  navigation  and  passage  of  '^bateaux  et 
trains  de  bois,"  etc.  Finally,  Daviel,  vol.  1,  page  33,  adds 
that  an  order  of  the  Boyal  Council  passed  on  the  9th  No- 
vember, 1694,  with  regard  to  the  river  Garonne,  "  aux  lieux 
ou  elle  est  navigable  par  bateaux  ou  radeaux,^'  clearly  indi- 
cates what  the  legislation  meant  by  the  words  "  navigable  et 
flottable.'*  This  order-in-coijncil  is  summarized  by  Isambert, 
vol.  20,  p.  232,  in  these  words :  "  Arret  du  conseil  qui  juge 
que  ce  n'est  point  par  la  force  des  bateaux  que  Ton  doit 
juger  si  les  rivieres  sont  navigables,  mais  seulement  par  la 
navigation  qui  s'y  fait,  et  en  consequence  ordonne  que  les 
propri6taires  des  iles,  ilots,  dans  Fetendue  des  rivieres  navi- 
gables, tant  par  bateaux  que  par  radeaux,  notamment  des 
rivieres  de  Garonne  et  de  FAude,  aux  endroits  ou  elles  por- 
tent bateaux  ou  radeaux  seront     .     .     ."  etc. 

These  old  laws  were  in  force  in  France  at  the  time  of 
the  promulgation  of  the  Code  Napoleon,  and  it  was  first 
thought  that  they  had  been  repealed  by  the  Code.  By  a  de- 
cision of  the  6th  November,  1820,  the  French  Minister  of 
Finance  declared  that  all  floatable  rivers  without  any  distinc- 
tion were  part  of  the  public  domain  and  were  capable  of 
being  licensed  hy  the  government  for  fishery  purposes,  but 
an  order  of  the  State  Council,  which  was  the  competent 
authority  to  declare  when  a  river  was  navigable  or  floatable, 
made  on  the  21st  February,  1822,  added  that  this  was  true 
only  with  regard  to  rivers  floatable  for  raita  or  radeaux,  and 
that  the  rivers  or  ruisseaux  floatable  only  k  baches  per- 
(lues  did  not  form  part  of  the  public  domain.  The  same 
rule  has  already  been  adopted  by  the  administration  on  the 
38  pluvoise  an  XIII,  and  last  by  the  legislature  on  the  15th 
April,  1829,  when  providing  for  river  fisheries. 

We  can  easily  conceive  that  the  jurisprudence  of  the 
French  Coiarts,  commentators  and  text  writers  has  been 
altogether  influenced  by  the  text  of  these  enactments,  and 
I  cannot  conceive  that  they  can  be  considered  as  safe 
guides  in  Lower  Canada.  Laurent,  Vol.  6,  n,  12,  tells  us 
that,  were  it  not  for  the  old  laws,  no  distinction  between 
floatable  rivers  would  be  made.  After  laying  down  the 
rule  with  regard  to  the  floating  of  rafts,  he  says:  "En 
est^il  de  meme  quand  le  flottage  se  fait  a  biiches  perdues. 
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o'e8t-4-dire  lorsque  les  rivieres  fiottent  du  bois  bQche  k 
biiehe?  Si  Ton  s'en  tenait  au  texte  du  code,  il  faudrait 
r^pondre  affirmativement;  en  effet,  Tarticle  538  ne  dis- 
tingue pas  les  deux  esp^ccs  de  flottage;  or,  d^s  qu'une 
riviere  flotte  du  bois,  elle  est  flottable.  L'administration 
a  soutenu  eette  opinion  en  France,  mais  ses  pretensions  ont 
ete  rejctees  par  le  conseil  d'i^^iat,  et  la  jurisprudence  des 
tribunaux  ainsi  que  la  doctrine  sc  sont  prononc6es  dans  le 
mSme  sens.  L'opinion  generale  se  fondc  sur  la  tradition/' 
Then  Laurent  speaks  of  the  ''  chaos  d'opinions  et  dans  la 
doctrine  et  dans  la  jurisprudence ''  with  regard  to  rivers 
which  are  neither  navigable  or  floatable.  Sir  L.  H.  Lafon- 
taine,  in  his  admirable  opinion  in  the  Seigneurial  Court, 
page  332b  of  the  report,  has  enumerated  five  different  sys- 
tems having  each  quite  an  array  of  supporters,  to  which 
many  more  can  be  added,  who  came  to  light  since  the 
learned  Judge  delivered  his  judgment  in  1856.  This  con- 
troversy does  not  interest  us,  for  it  is  a  well  settled  rule 
with  us  that  under  the  code  these  rivers  are  the  property 
of  the  riparian  proprietors  to  the  middle  of  the  stream. 
Jjaurent  concludes  by  observing  that  more  uniformity  of 
opinion  would  exist  "  si  Ton  s'attachait  au  texte  et  a  I'esprit 
de  la  loi  au  lien  de  se  laisser  influenccr  par  Tancien  droit." 

If  it  be  true  that  the  modern  French  classification  of 
Tivers  is  founded  merely  upon  tradition,  what  is  to  be  said 
of  the  Quebec  jurisprudence?  Here  we  have  no  old  laws. 
The  Ordinances  passed  before  the  creation  of  the  superior 
council  in  1663,  speak  only  of  navigable  rivers,  without  de- 
fining what  they  were,  and  without  requiring  that  the  float- 
able ones  should  be  "portant  radeaux  de  leurs  fonds";  this 
was  done  only  afterwards.  Not  a  line,  not  even  a  word  can 
be  found  in  the  Edits  et  Ordonnances  in  force  in  La  Nouvelle 
France,  after  1663,  respecting  rivers,  either  in  the  Royal 
edits  and  declarations  or  the  ordonnances  et  arrets  of.  the 
(/ouncil  or  the  decisions  of  the  intendants,  or  in  the  Juge- 
inents  et  Deliberations  du  Conseil  Superieur  recently  pub- 
lished, or  in  Perrault's  Precedents.  Not  one  of  the  laws 
above  mentioned  was  registered  by  the  council  or  is  even 
alluded  to  anywhere.  The  enactment  of  the  ordonnance  of 
1669  was  in  this  respect  new  law  which  all  the  commenta- 
tors invoke  in  support  of  their  doctrine.  In  Canada,  till 
Ihe  promulgation  of  the  Civil  Code  in  1866,  there  was 
therefore  no  written  law  respecting  the  classification,  owner- 
fhip  or  regulation  of  ^rivers.     Perhaps  the  policy  of  the 
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then  French  Goveniment  was  the  same  as  to-day;  for  at 
least  three  quarters  of  a  century  in  all  the  French  colonies, 
all  rivers  without  distinction  form  part  of  the  public  domain. 

Few  cases  came  before  the  Courts  of  Lower  Canada,  and 
it  is  curious  to  see  how  they  were  dealt  with.  For  a  period 
extending  from  the  time  of  the  cession  till  1810,  we  have 
no  report  of  the  decisions  of  our  Courts.  In  1811,  Pyke's 
reports  of  </ne  term  of  the  King's  Bench  during  that  year 
were  j)ublished,  and  later  on  appeared  the  Revue  de  Tjegis- 
lation  by  lA»lievre  et  Angers,  in  three  volumes  covering  the 
years  from  1845  to  1847,  and  also  a  digest  of  cases  from 
180T  to  18/22;  and  it  is  a  remarkable  fact  that  not  a  .single 
case  concerning  rivers  is  reported.  It  may  safely  be  said 
that  the  first  river  cases  will  be  found  in  Stuart's  Report*, 
in  one  volume,  published  in  1834-35  and  were  decided  at 
different  periods  from  1810  to  1835. 

The  first  is  Fournier  v.  Oliva,  p.  4*^7,  decided  in  1830. 
Held  in  ap[)cal  that  the  banks  of  navigable  rivers  belong 
to  the  riparian  proprietor,  subject  to  a  servitude  in  favour 
of  the  public  for  all  purposes  of  public  utility.  Reid,  C.J., 
said :  **  By  the  Roman  law,  the  banks  of  navigable  rivers 
belonged  to  the  proprietors  of  the  lands  adjoining  such 
rivers;  and  previous  to  the  ordinance  of  166J),  no  statutory 
law  in  France,  to  the  contrary,  could  be  found. '^  If  this 
decision  truly  states  the  old  law  of  Ijower  Canada,  it  is 
evident  that  our  code,  art.  400,  has  not  adopted  it. 

In  Boissonnault  v.  Oliva,  decided  in  appeal  in  1833, 
page  5G4,  Chief  Justice  Reid  says:  "The  waters  of  all 
rivers,  whether  navigable  or  not  navigable,  being  matters 
of  public  benefit  and  ])ublic  interest,  are  vested  in  the 
Crown     .     .     ." 

In  the  case  of  St.  T^uis  v.  St.  Louis,  decided  in  1834, 
and  in  1841  by  the  Privy  Council,  3  Moore  398,  the  ques- 
tion of  flottage  is  not  even  alluded  to,  and  for  that  reason  it 
is  of  no  valuer  for  the  determination  of  this  appeal. 

In  Oliva  v.  Boissonnault,  1834,  p.  254,  Sewell,  C.J.,  said: 
"  It  may,  I  think,  be  received  as  a  general  principle,  that 
the  public  have  a  right  to  all  the  advantages,  suited  to  pub- 
lic purposes,  which  the  natural  state  of  a  river  affords,  and 
that  no  change  can  be  effected  in  the  state  and  condition 
of  a  river  which  does  afford  such  advantages,  unless  some 
greater  degree  of  convenience  is  thereby  obtained  for  the 
public."  Here  the  learned  Judge  relies  upon  an  English 
case,  that  of  Lorri   Grosvenor  reported  in  Starkie,  vol.  2. 
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Then  the  learned  Chief  Justice  continues:  ''Accordingly, 
in  the  law  of  France,  navigable  rivers  have  always  been  re-v 
carded  as  public  highways  and  as  such  dependencies  of  the 
public  domain;  and  floatable  rivers  (rivieres  flottables,  as 
they  are  thore  termed)  have  been  viewed  in  the  same  light. 
In  every  river  which  is  navigable  for  boats  or  larger  ves- 
fcIb,  and  in  every  river  which  is  floatable,  that  is  capable 
of  floating  logs  or  rafts,  the  public  as  in  England  and  in 
America  have  an  caHcmont  or  legal  servitude  .  .  The 
evidence  in  this  case  may  not  be  sufficient  to  show  that  the 
river  St.  Thomas  is  a  riviere  navigable.  But  the  fact  that 
ihe  logs  floated  down  the  stream  from  the  plaintiff's  land 
to  the  defendant's  and  were  there  stopped  in  their  progress 
towards  the  St.  Lawrence  by  the  boom  whicn  the  latter  has 
constructed,  proves  it  to  be  a  "  riviere  flottable,'*  and  judg- 
ment therefore  must  be  entered  up  for  the  plaintiff."  Here 
Oie  learned  Judge  refers  to  Tordonnance  of  1669.  This  de- 
cision shews  that  before  the  code  the  highest  Court  of 
Ijower  Canada  gave  to  the  word  "  flottable  "  its  widest  sense. 

Next  comes  the  decision  of  the  Seigniorial  Court  ren- 
dered in  1856,  which  by  the  Seigniorial  Act,  18  Vic.  c.  3, 
s.  9,  was  declared  to  be  final  and  binding.  At  pp.  71a  and 
131a,  the  Court  held  that  "  rivieres  ruisseaux  et  autres  eaux 
courantes,"  not  navigable  or  floatable,  are  the  property  of 
the  seigniors  and  not  part  of  the  public  domain.  But 
lowhere  the  Court  undertakes  to  define  what  is  navigable 
or  what  is  floatable.  Likewise,  Chief  Justice  Ijafontaine, 
who  seems  to  have  been  the  leading  spirit  of  that  Court, 
Fays  that  those  rivers  are  private  property,  without,  how- 
ever, giving  any  definition  whatever  (p.  331b). 

I  am  not  aware  of  any  decision  supporting  the  distinction 
between  floatable  k  bCiches  perduos  or  by  rafts,  except  Bos- 
well  V.  Denis,  decided  in  1859  by  LaFontaine,  C.J..  Aylwin, 
Duval,  Meredith  and  Mondelot,  JJ.,  10  L.  C.  R.  294.  The 
report  is  very  meagre,  tbe  opinion  of  the  Chief  Justice  cover- 
ing only  six  or  seven  lines.  He  refers  us  to  the  decision  of 
the  Seigniorial  Court.  But  that  C  ourt  never  defined  what 
floatable  means.  Xone  of  the  Judges  even  mentioned  that 
the  Jacques  Cartier  river,  in  question  in  the  case,  was  only 
floatable  a  bfiches  perduos.  In  this  respect,  we  have  only  the 
word  of  the  reporter,  who  says  that  Mr.  Justice  C^habot,  who 
had  rendertKi  the  judgment  in  the  Court  below,  had  clearly 
found  that  that  river  was  in  that  condition.     Mr.  Justice 
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Aylwin,  one  of  the  ablest  Judges-  that  adorned  the  Bench  of 
Lower  Canada,  dissented,  observing  that  "  the  judgment  of 
the  Court  below  is  an  ejcceedingly  dangerous  one  by  declaring 
such  a  river  as  the  Jacques  Cartier  non-floatable  and  vesting 
the  property  of  it  in  the  seignior  or  riparian  proprietor." 

These  decisions  form  the  whole  jurisprudence  of  Quebec 
before  the  Code,  with  the  exception  of  a  few  which  were  ren- 
dered by  a  single  Judge  in  the  Superior  Court,  and  are  all  in 
the  sense  of  Oliva  v.  Boissonnaule.  See  Chapman  v.  Clark, 
1858,  Short,  J.,  8  L.  C.  R.  147;  Joly  v.  Gagnon,  1859,  Chabot, 
J.,  9  L.  C.  R.  16C;  and  I  cannot  understand  that  it  can  be 
said  that  it  is  favourable  to  the  respondent's  contention. 

The  decisions  under  the  Code  are  numerous  and  generally 
do  not  agree  with  Boswell  v.  Denis.  They  have  been  pro- 
nounced in  every  Court^  from  the  Superior  Court  to  the  Court 
of  Review  and  the  Court  of  Appeals.  I  will  merely  indicate 
those  rendered  by  a  single  Judge  in  the  Superior  Court. 
First,  B61iveau  v.  Levasseur,  1868,  1  R.  L.  720;  Pollette,  J.; 
Laurin  v.  Charlemagne  &  Lake  Ouareau  Lumber  Co.,  1899,  3 
Rev.  de' Jur.  49,  de  Ijorimier,  J.,  both  in  favour  of  the  ap- 
pellant's contention ;  and  Geoffrey  v.  Beausoleil,  1886,  9  L.  N. 
402,  Papineau,  J.,  against  it. 

I  find  three  decisions  in  review,  one,  apd  the  first,  of 
no  value,  and  the  other  two  in  favour  of  the  appellant.  The 
first  is  Kerr  v.  Laberge,  decided  by  Routhier,  J.,  in  1886,  and 
confirmed  in  review  by  Caron,  Andrews,  and  Larue,  JJ.,  14 
L.  N.  26.  The  report  is  very  short ;  in  fact  we  have  only  the 
head  notes,  one  of  them  being,  that  the^banks  of  navigable 
rivers  belong  to  the  riparian  proprietors,  subject  to  a  certain 
servitude  of  passage,  as  was  decided  in  the  case  of  Poumier 
V.  Oliva,  which  is  quoted  as  an  authority.  This  decision  is 
clearly  against  art.  400  of  the  Civil  Code  and  Morin  v.  I^ 
febvre,  1  Rev.  de  Leg.  354. 

The  two  decisions  in  favour  of  the  appellant  are  Bourque 
V.  Farwell,  1871,  Berthelot,  Mackay  and  Beaudry,  JJ.,  3  R.  L. 
700,  and  Atkinson  v.  Couture,  1892,  Casault,  Routhier  and 
Caron,  JJ.,  Q.  R.  2  S.  C.  46.  In  the  first  case,  Short,  J., 
had  decided  in  the  first  Court  at  Sherbrooke  thttt  a  branch  of 
the  river  Nicolet  was  a  floatable  river  for  logs,  k  biiches  per- 
dues,  ''and  therefore  a  highway  appertaining  to  the  public 
domain."  In  review  this  judgment  was  confirmed,  the  Court 
holding  "  that  a  river  floatable  only  at  a  certain  season  of  the 
year  comes  under  the  general  rule." 
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We  are  now  comiDg  to  the  jurisprudence  of  the  Court  of 
Appeals.  The  first  case  is  King  v.  Ouellet,  1885,  Dorion,  C.J., 
Monk,  Tessier,  Cross  and  Baby,  JJ.,  14  R.  L.  331,  in  which 
the  question  of  ownership  of  a  floatable  river  for  loose  logs 
was  not  discussed,  not  even  raised.  Tho  whole  decision  turned 
upon  a  question  of  negligence.  However,  there  is  a  dictum  of 
the  Court  that  such  a  river  is  a  private  river,  which  is  re- 
ferred to  in  Ward  v.  Grenville,  32  S.  C.  R.  510,  another  case 
where  tho  question  was  not  involved. 

In  the  cases  of  Pierce  v.  McConville,  5  Eev.  de  Jur.  534, 
Mr.  Justice  de  Lorimier  has  decided  that  floatable  rivers  at 
all  times,  or  at  certain  periods  only,  were  part  of  the  public 
domain,  and  this  decision  was  unanimously  confirmed  by  the 
Court  of  Review  in  1899,  and  is  quoted  with  approbation  by 
Mr.  Justice  Ouimet,  speaking  for  the  Court  of  Appeals,  Q. 
R.  12  K.  B.  168.  It  is  remarkable  that  the  river  in  this 
case  was  one  floatable  only  for  loose  logs. 

Finally,  there  is  the  case  of  Hurdman  v.  Thompson,  Q.  R. 
4  Q.  B.  409,  which  is  not  of  much  importance  here,  except 
on  one  point,  namely,  that  a  river  may  be  navigable  or  float- 
able notwithstanding  that  its  course  is  interrupted  in  many 
places  by  falls  or  rapids.  It  may  not  be  without  interest  to 
note  that  the  learned  Judges  were  of  opinion  that  the  enact- 
ment of  the  ordinance  of  1 GG9,  quoted  above,  declaring  navig- 
able rivers  only  those  '*  portant  bateaux  de  leurs  fonds,  sans 
artifices  ni  ouvrages  des  mains,''  was  new  law. 

It  cannot  be  asserted  that  the  jurisprudence  in  Quebec  is 
so  uniformly  in  favour  of  the  respondent  that  it  is  almost 
binding  upon  us,  according  to  the  rules  laid  down  by  Riviere, 
Jurisprudence  de  la  Cour  de  Cassation,  p.  64  and  following, 
where  the  whole  subject  of  the  authority  of  arrets  is  discussed. 
I  believe  it  is  quite  the  other  way.  But  suppose  there  was  any 
doubt  as  to  that  point,  which  I  do  not  entertain,  I  think  that 
art.  400  of  the  Civil  Code  contains  rules  on  the  subject  com- 
plete in  themselves  which  are  binding  upon  us,  and  cannot  be 
controlled  by  the  pre-existing  laws.  This  is  the  principle 
laid  down  by  the  Privy  Council  in  Abbott  v.  Fraser,  1874, 
L.  R.  6  P.  C.  96.  That  article  makes  no  distinction  whatever 
between  the  two  kinds  of  floatable  rivers,  and  I  do  not  see  whv 
we  should  make  any.  If  that  was  the  old  law,  it  has  evi- 
dently been  repealed  by  implication.  I  wish  to  base  my  con- 
elusion  upon  that  article  of  the  Code  and  nothing  else. 
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Floatable  must  mean  something  different  from  navigable, 
for  if  it  means 'th(»  same  thing,  then  one  of  the  two  words  is 
unnecessary.  Navigable  is  intended  to  refer  to  craft  that 
requires  the  direction  of  man  and  carries  a  crew.  It  com- 
prises rafts  as  well  as  vessels,  because  rafts  need  the  manage- 
ment of  men  on  board.  They  float,  it  is  true,  but  every  vessel 
does.  The  words  "  floatable  "  and  *'  navigable  '*  are  coupled 
together  to  provide  for  two  distinct  situations,  first  the  float- 
ing of  vessels  and  rafts,  which  is  navigation ;  and  second  the 
floating  of  loose  logs  and  pieces  of  timber,  which  is  flottage, 
and  is  generally  done  in  this  country  by  gangs  of  men  called 
drivers ;  otherwise  the  word  "  floatable ''  would  have  no  sense. 
Daviel,  vol.  1,  p.  32,  says:  "  Dans  I'aceeption  la  plus  etendue 
du  mot,  on  comprend  parmi  les  rivieres  navigables  celles  qui 
sont  floattables  en  trains,  parce  que  c'est  la  une  espece  de 
navigation.  Les  trains  se  meuvent  k  I'aide  de  moyens  analo- 
gues a  ceux  qu'emploient  les  bateaux,  le  halage,  la  veile,  la 
rame,  la  gouvernail,  et  c'est  ainsi  que  s'exprimaiont  les 
anciennes  ordonnances.'* 

I  do  not  mean  to  say  that  every  floatable  river  is  a  public 
river  and  part  of  the  Oown  domain.  T  would  put  a  limit, 
and  that  limit  would  be  where  public  utility  ceases.  An\r 
floatable  river  to  which  the  public  cannot  have  and  has  not 
any  access  is  a  i)rivate  river.  As  Chief  Justice  Dorion  pro- 
perly remarks  in  the  case  of  Bell  v.  Corporation  of  Quebec, 
7  Q.  L.  R.  103,  it  is  not  so  much  the  volume  of  water  that  the 
river  carries  as  the  fact  that  its  course  is  devoted  to  the  public 
service,  which  gives  it  its  legal  character.  This  rule  was  also 
adopted  by  the  Privy  Council  in  the  case  of  Bell  v.  Corpora- 
tion of  Quebec,  T)  A.  C.  84,  and  by  our  Court  in  Attorney- 
General  of  Quel>ec  v.  Fraser  &  Adams,  37  S.  C.  R.  577.  TIjc 
Privy  Council  adds :  "  The  French  authorities  evidently 
point  to  the  possibility,  at  least,  of  the  use  of  the  river  for 
transport  in  some  practical  and  profitable  way  as  the  test  of 
navigability.'' 

This  principle  is  also  to  be  found  in  the  Arret  of  the  State 
Council  of  France  of  the  9th  November,  1694,  quoted  above, 
that  it  is  not  bv  n'ason  of  the  force  of  the  boats  that  we  must 
decide  whether  a  river  is  navigable  or  not,  but  only  by  the 
navig^ation  which  is  therein  carried  on.  I  think  the  same 
principle  should  be  applied  to  floatable  rivers. 

Whether  a  river  is  floatable  or  not  is  now  a  question  of 
law  and  fact,  but  when  the  law  is  settled,  it  will  only  be 
a  question  of  fact. 
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The  Chaudi^re  River  is  admittedly  one  which  the  public 
oan  make  use  of,  and  has  done  so  from  the  time  immemorial, 
running  through  a  thickly  populated  country.  It  ia  more  than 
100  miles  long,  at  many  places  several  arpents  wide,  and 
during  months,  and  at  different  seasons,  is  used  to  take  down 
thousands,  and  it  may  be  said  millions,  of  logs  and  pieces  of 
timber  floating  loosely,  belonging  to  a  large  number  of  in- 
habitants, which  supply  a  quantity  of  saw  mills  and  others 
built  along  the  shores  of  that  river,  some  of  the  logs  reaching 
even  the  River  St.  Lawrence  below  the  property  of  the  re- 
spondents, as  "Mr.  H.  M.  Price  testifies  (case  pp.  78,  79). 
Houchettc,  in  his  Topography  of  Ijower  Canada,  calls  it  a 
river  of  '*  considerable  magnitude."  The  evidence  shews  that 
it  is  the  grand  artery  of  the  lumber  trade  in  that  vast 
region  of  the  country. 

I  have  only  one  word  to  add,  and  that  is  with  regard  to 
the  opinion  of  Canadian  text  writers,  or  what  is  called  "la 
doctrine."  It  can  hardly  be  said  that  authors  are  numerous 
enough  in  this  country  to  form  what  may  be  called  public 
legal  opinion,  by  writing  books  or  articles  in  reviews.  Tjead- 
ing  lawyers  seldom  find  the  time  necessary  to  write  a  law  book. 
I  have  had  the  advantage  of  reading  the  judgment  of  our 
<'!hief  Justice,  and  J  have  noticed  that  he  relies  upon  the 
opinion  of  two  of  our  Quebec  text  writers.  I  am  happy  to 
say  that,  together  with  Mr.  Beauchamp,  they  are  recognizezd 
by  all  to  have  rendered  great  service  to  both  the  Bench  and 
the  Bar,  but  text  books  of  Canadian  authors  have  rarely,  if 
over,  received  such  a  distinction  in  this  Court.  I  have  seen 
several  Chief  Justices  refuse  to  take  any  notice  of  them, 
although  for  my  part — and  I  am  very  glad  to  have  this  oppor- 
tunity to  put  my  views  on  record — I  do  not  see  why  they 
should  not  be  cited,  especially  in  Quebec  cases,  just  as  we 
quote  ihe  French  commentators,  dead  or  living.  I  have  al- 
ways expressed  the  view  that  we  ougac  to  get  light  wherever 
we  can  find  il:,  either  in  the  decisions  of  the  Courts 
or  in  t'le  text  books,  or  reporis  of  the  framers  of  the 
( •od'^,  •:  •  even  Parliamentary  debates,  a  course  which 
was  denied  during  this  and  previous  terms.  This  ruling 
is  strictly  in  accordance  with  the  practice  prevailing 
in  England,  and  to  a  limited  extent  in  the  United 
S'ates,  although  in  some  cases  we  see  quoted  such 
standard  books  as  those  of  Bacon,  Coke,  Hale,  Story,  Kent, 
and  other  jurists  of  equal  eminence.  Tender  the  English 
system,  decisions  of  Courts  alone  constitute  the  authorities 
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and  a  counsel  or  Judge  is  expected  to  rely  upon  them  alone, 
if  they  are  of  sufficient  weight  and  can  be  sti^ported  by  reason. 
In  France  and  Quebec,  on  the  contrary,  a  series  of  uniform 
decisions,  approved  by  the  commentaries  or  la  doctrine,  forms 
what  may  be  termed  the  jurisprudence  of  France,  and  on  this 
subject  I  refer  to  an  interesting  dissertation  by  Riviere 
already  alluded  to.  I  thought,  therefore,  it  was  my  duty  to 
read  what  these  Canadian  law  writers  said  on  the  point  under 
consideration,  although  in  view  of  the  decisions  of  the  Quebec 
Courts  it  can  hardly  be  expected  that  their  doctrine  will  be  of 
much  assistance. 

Mr.  Langelier  (now  Chief  Justice  of  the  Superior  Court), 
who  has  written  his  commentaries  many  years  ago,  as  he  tells 
us,  for  the  students  at  Laval  University,  siipports  the  case 
presented  by  the  respondent.  He  does  not  cite,  much  less 
review,  the  decisions,  observing  in  his  preface  that  they  are 
to  be  found  in  Beauchamp.  And  when  we  read  the  following 
passage  as  to  what  constitutes  a  navigable  river,  I  do  not  think 
it  is  necessary  to  trouble  ourselves  about  his  opinion  as  to 
flottage  k  buches  perdues: 

"  II  ne  suffit  pas,  pour  qu'une  riviere  soit  navigable,  qu'on 
puisse  y  naviguer  avec  n'importe  quelle  sorte  d^embarcation, 
par  exemple,  avec  un  canot  ou  une  chaloupe,  car  alors  toutes 
les  rivieres,  k  peu  pr^s,  seraient  navigables.  Mais  il  faut 
qu^on  puisse  y  naviguer  avec  des  bateaux  suffisamment 
grands  pour  qu'ils  puissent  servir  au  transport  des  passagers 
ou  des  marehandisos.'^    (Cours  de  Droit  Civ.  vol.  2,  p.  129). 

Mr.  Mignault,  K.C.,  of  Montreal,  has  expressed  no  opinion. 
The  passage  cited  is  not  his  own,  but  that  of  Mourlon.  a 
French  commentator  influenced,  like  all  French  jurists,  by 
the  old  and  the  new  French  ordinances  and  regulations.  Mr. 
Mignault  is  only  the  Canadian  annotator  of  Moulon,  and  * 
foot  note  at  the  same  page  (vol.  2,  p.  468)  gives  us  some  idea 
of  his  opinion  on  the  subject.  Referring  to  the  distinction 
between  floatable  rivers  for  rafts  and  loose  logs,  he  says  that 
it  is  based  upon  the  order  of  the  State  Council  of  the  2l8t 
February,  1822,  and  the  law  of  the  15th  April,  1829,  art.  1.  He 
merelv  adds  to  that:  "Nous  trouvons  un  arret  conforme  a 
cette  doctrine  dans  le  jugement  de  la  coui  d'appel  dans  la 
cause  de  Boswell  v.  Denis  (10  L.  C.  R.  p.  294).'' 

I  have,  therefore,  come  to  the  conclusion  that  the  appeal 
should  be  allowed  and  to  dismiss  the  action  and  injunction 
with  costs  before  all   the  Courts. 
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Davies,  J.: — The  substantial  question  to  he  determined 
in  this  case  was  whether  the  rivers  of  Quebec  which  are  float- 
able for  loose  logs  only,  in  manner  as  used  by  lumbermen  of 
the  province  in  their  business,  but  not  otherwise  navigable, 
are  "  dependencies  of  the  Crown  domain ''  wichin  the  mean- 
ing of  article  400  of  the  Civil  Code  of  Quebec. 

The  words  used  in  the  article  are  **  navigable  and  floatable 
rivers  and  streams  and  their  banks,''  and  the  question  came 
down  to  this: — Whether  the  use  of  the  word  "floatable'' 
following  the  word  "  navigable "  and  conjoined  with  it  ex- 
tended the  meaning  and  applicability  of  the  word  "navig- 
able ''  to  rivers  and  streams  which  were  not  navigable  in  the 
sense  in  which  that  word  had  been  and  is  judicially  interpre- 
ted, or  whether  the  term  "  floatable  "  should  not  be  given  any 
distinctive  meaning,  but  construed  as  synonymous  with  navi<;- 
able. 

Upon  the  determination  of  this  question  depended  the 
legal  question  of  the  ownership  of  the  beds  of  the  rivers  which 
were  not  navigable,  but  were  floatable  for  loose  logs.  If  the 
word  "  floalable  "  was  given  the  broader  con8truction,namely, 
that  it  covered  and  included  rivers  and  streams  which  wen* 
floatable  only  for  loose  logs  in  the  manner  used  for  the  pur- 
pose of  their  business  by  lumbermen,  then  the  river  must  b<? 
considered  as  being  a  dependency  of  the  Crown  domain.  If, 
on  the  contrary,  the  jurisprudence  of  the  Province  of  Queb  v 
at  the  time  of  the  enactment  of  the  Civil  Code  had  determined 
Ihat  this  was  not  the  true  construction  of  the  word,  but  that 
it  meant  when  used  in  conjunction  with  rivers  and  streams, 
those  rivers  and  streams  onlv  which  were  floatable  for  rafts 
of  logs,  or,  in  other  words,  rivers  that  were  "navigable  for 
commercial  purposes  "  only  and  did  not  include  rivers  capable 
of  floating  loose  logs  only,  though  capable  of  doing  that  for 
lumbering  and  commercial  purposes,  then  the  beds  and  banks 
of  these  latter  rivers  were  the  property  of  the  river  pro- 
prietors on  each  side  as  medium  filum  aquse.  There  is  much 
diversii^y  of  opinion  upon  the  point  in  this  Court,  and  the 
Court  of  King's  Bench  itself  was  not  unanimous. 

But,  after  giving  the  different  opinions  and  arguments 
my  best  consideration,  I  have  concluded  with  some  hesitation 
that  the  appeal  should  not  be  allowed. 

Idington,  J.  (dissenting) : — For  the  reasons  assigned  in 
Mr.  Justice  T^avergne's  dissenting  judgment  in  the  Court 
below,  1  think  this  appeal  should  be  allowed.     I  may  be  per- 


464  77//';  EAi^r/'JRX  LAW  REPORTER. 

mitted  to  adopt  it  entirely,  as  1  do,  and  yel  to  add  a  few 
words  in  line  with  the  reasoning  it  contains. 

Inasmuch  as  the  report  of  the  case  of  Boswell  v.  DeniF  (10 
L.  C.  H.  294),  shews,  in  its  statement  of  facts,  that  the  stream 
there  in  question  had  never  been  till  then  but  once  tested  as 
to  its  floalability,  and  that  proving  financially  unsuccessful 
further  trial  was  abandoned,  and  the  learned  trial  Judge 
having  found  it,  notwithstanding  this,  flottable  a  buchea 
p(»rdue6,  we  -are  left  to  conjecture  whether  the  majority  of 
the  Court  proceeded  on  the  actual  facts;  or  the  trial  Judges 
finding  by  way. of  legal  interpretation  of  facts;  or  disagreed 
with  his  law  on  these  facts. 

Measuring  floatability  by  its  general  public  utility,  I 
should  have  said,  and  I  think  it  possible  the  learned  Judg'es 
whose  opinions  prevailed,  meant,  that  on  the  facts  as  there 
presented,  the  stream  was  not  floatable  in  any  legal  sense; 
and,  therefore,  treat  that  case  as  quite  consistent  with  the 
eailier  cases  and  the  view  of  many  leamad  Judges  in  later 
cases. 

Nor  can  the  adjudication  of  the  Special  Court  passing  on 
the  rights  of  the  seigniors  in  regard  to  navigable  or  non- 
navigable  or  non-floatable  streams  help  us  here. 

The  title  here  is  not  shewn  by  direct  evidence  to  be  de- 
rived from  any  such  seigneurial  rights  as  these  judgments 
upheld. 

And,  as  my  brother  Girouard  remarks,  the  judgments  and 
the  opinions  of  tlie  learned  Judges  referred  only  to  the  test  of 
floatability,  without  saying  or  in  any  way  indicating  what  the 
quality  of  that  floatability  was  which  they  so  sparingly  refer 
to. 

Were  we  to  go  beyond  the  direct  evidence  and  rely  on  hia- 
tory,  as  one  of  the  learned  Judges  below  does,  and  respondent's 
factum  does,  it  would  appear  that  respondent's  title  to  the 
bed  of  the  stn^am  was  doubly  uncertain.  The  seigneury, 
including  the  river,  having  become  vestsed  in  the  Crown 
about  sixty  years  ago,  there  is  nothing  to  shew  that  the  Crown 
again  parted  with  it. 

All  we  are  shewn  is  that  respondents  presented  a  title  that 
shews  later  conveyances  (subsequent  to  such  re- vesting),  to 
it,  of  land  on  each  aide  of  the  river  by  somebody,  and  that, 
after  receiving  the  same,  presumed  to  erect  a  dam  across 
the  river,  more  than  a  year  and  a  day  before  this  action. 

The  conveyances  are  of  lots  set  out  by  their  boundary  de- 
scriptions, of  which  the  river  appears,  in  part,  to  be  a  bound- 
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ary,  and  by  their  lot  number,  on  a  cadastral  plan  referred  to. 
Whether  the  conveyance  includes  more  or  not  depends  on  the 
meaning  of  a  clause  that  needs  to  be  explained  or  joined 
to  something  not  apparent. 

This  sort  of  description  is  not  satisfactory,  as  one  would 
like  to  have  to  rely  upon,  for  the  application  of  the  ad  medium 
filum  aqua;  rule  that  carries  a  riparian  title  to  the  middle 
thread  of  the  stream.  Unless  respondents  ctrn  rest  upon  this 
rule  thev  have  no  title. 

Then  the  assertion  of  title  by  a  possession,  affected  only 
by  raising  the  water  by  a  dam  somewhere  below,  is  a  posses- 
sion for  a  year  and  a  day,  which  does  not  hold  as  clearly  as 
one  might  like. 

I  do  not  try  to  solve  the  questions  arising  out  of  either  of 
these  features  of  weakness  in  the  respondents'  title  to  the 
bed  of  the  river.  They  were  stoutly  relied  on  by  the  appel- 
Irnt  and  claimed  by  him  to  be  fatal  to  the  respondents'  case. 
Solution  is  needless  from  my  point  of  view.  I  merely  note 
tliem  and  pass  on  to  say  that  this  rule  of  ownership  of  land 
on  either  side  of  a  stream  carrying  title  ad  medium  filum 
aqua*  will  not  in  any  case  apply  to  any  conveyance  of  land  on 
either  side  of  a  stream  which  is  either  navigable  or  floatable 
and.  hence,  one  of  the  dependencies  of  the  Crovni  domain. 

We  are  thus  face  to  face  with  the  question  of  whether  or 
not  this  river  is  of  either  kind. 

In  other  words,  I  feel  T  am,  after  much  reading  of  authori- 
ties and  the  consideration  of  numerous  references,  on  the  part 
of  counsel  and  Courts  below,  as  well  as  of  the  learned  Chief 
Justice  here,  and  my  brother  Oirouard  here  (all  of  which  I 
have  found  most  interesting),  driven  to  and  thus  bound  to 
find  the  meaning  of  the  words  "  navigable  and  floatable  "  in 
article  400  of  the  Code. 

I  have  not  found  anything  that  requires  me,  as  a  matter  of 
law  resting  on  canonical  rules  of  construction  or  otherwise  to 
put  ,upon  those  words,  used  as  they  are  in  the  connection  in 
which  they  appear  and  in  relation  to  the  past  history  of  the 
rights  and  duties  they  are  designed  to  confirm  and  declare, 
anvthing  but  their  plain  and  ordinary  meaning. 

That  meaning  includes  a  capacity  to  float  logs  "  a  buches 
perdues  '*  in  a  way  to  be  serviceable  as  a  public  utility  by  the 
well  known  methods  this  river  has  served  so  long. 

The  absolute  ownership  of  a  private  river  that  the  alter- 
native construction  we  are  asked  to  place  on  those  words  im- 
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pliep,  might  deprive  many  of  the  right  to  float  lo^s  in  a  way 
80  highly  conducive  to  the  public  good. 

We  are  told  in  argument,  and  I  have  observed  it  assumed 
reported  cases  as  a  matter  of  course  (and  apparently  assumed 
to  exist  quite  independently  of  existing  statutory  provisions 
of  that  nature),  that  the  ownership  of  a  private  river  was 
subject  to  floatage.     On  what  does  it  rest? 

Is  it  supposed  that  the  law  creating  such  a  modeni  riglit 

and  imposing  it  on  what  had  long  before  become  private  pro- 
perty-in  streams  in  France,  had  such  an  origin  and  such  a 
character  as  to  be  as  of  course  transferred  to  everv  French 
colony  ? 

I  am  not  concerned  here  to  solve  the  problems  thus  sug- 
gested. I  present  them  merely  for  consideration  and  to  iu- 
troduce  what  1  am  quite  unable  to  understand  in  regard  to 
respondents'  view ;  that  is  this :  Why,  if  it  existed  at  the  time 
of  the  codification  and  rested  on  some  well  known  funda- 
mental law  that  governed  the  whole  of  Quebec,  was  it  not 
(if  a  servitude  in  favour  of  timbered  estates,  up-stream,  for 
example),  declared  in  the  Code  that  so  carefully  and  min- 
utely provides  for  so  many  servitudes  'of  minor  import? 
Why  is  it  not  defined  and  set  forth  anywhere  else  and 
traced  to  a  source  of  custom  or  concession? 

Why  is  it,  even  if  not  an  ordinary  servitude,  but  borrowed 
as  some  have  said  from  the  Roman  law,  left  undefined? 

Again,  when  providing  for  the  many  conditions  and  rights 
springing  out  of  the  action  of  rivers,  such  as  accretion  in 
one  way  or  another,  or  avulsion,  wts  this  condition  of  thinjjs 
left  so  completely  unprovided  for — so  much   ignored? 

Can  these  questions  be  answered  in  any  way  but  one?  And 
is  that  one  not  simply  this :  That  the  word  "  floatable  '*  in 
the  many  places  used  in  the  Code  meant  and  was  intended 
by  the  codifiers  to  mean  either  by  rafts  or  loose  logs.  Prac- 
tically every  ordinary  right  of  men  to  use,  and  ordinary  use, 
of  a  river  is  thereby  and  by  other  provisions,  covered  or 
protected.  In  the  converse  way  of  dealing  with  the  matter, 
I  doubt  it. 

Maclennan,  J.: — The  only  arguable  question  in  this 
appeal  appears  to  me  to  arise  upon  article  400  of  the  Civil 
Code,  and  that  is,  whether  the  River  Chaudi^re,  where  it 
flows  past  the  respondents'  property,  is  floatable  within  the 
meaning  of  that  article,  and  so  is,  with  its  banks,  the  property 
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of  the  Crown,  and  not  of  the  respondents  as  riparian  pro- 
prietors. 

The  language  of  the  article  is  that  "  navigable  and  float- 
able rivers  and  streams  and  their  banks  *'  are  considered  as 
being  dependencies  of  the  Crown. 

It  is  admitted  that  tlie  Chaudiere  is  not  navigable  within 
the  meaning  of  the  article,  and  the  contention  is  that  it  is 
floatable,  because,  during  the  times  of  high  water,  saw-logs 
in  very  great  quantities  are  floated  down  to  be  converted 
into  lumber  at  different  mills  along  its  course. 

If  the  word  *'  floatable "  is  construed  in  an  absolute  im- 
qualifled  sense,  it  must  be  admitted  that  this  is  a  floatable 
river.  But,  if  so  construed,  then  every  river  and  stream,  no 
matter  how  insignificant  or  turbulent,  would  be  within  the 
article,  and  the  defining  words  would  be  unnecessary.  This 
extreme  construction  of  this  article  was  not  contended  for, 
but  it  was  insisted  for  the  appellant  that  the  river  was  within 
the  article  because  of  its  capability  of  floating  loose  logs, 
as  above  mentioned. 

'J'he  respondents,  on  the  other  hand,  contend  that  the  judg- 
ment was  right  in  iiolding  that  the  floatability  intended  by 
the  article  was  of  a  much  higher  quality,  and  that  a  streain 
was  floatable  within  the  meaning  of  the  article  only  when  it 
was  capable  of  floating  logs  in  rafts  or  cribs,  and  not  merely 
in  loose  logs. 

It  is  agreed  that  mere  floatability  will  not  do.  Some  line 
must  be  drawn,  and  the  question  is,  where  is, it  to  he? 

If  this  article  were  a  new  law,  and  to  be  construed  for  the 
first  time,  different  minds  might  construe  it  in  different  ways, 
and  some  might  well  construe  it  as  contended  for  by  the  ap- 
pellant. Rut  it  is  not  a  new  law,  and  was  not  a  new  law  w^hen 
the  Code  was  framed  and  confirmed  by  the  legislature.  It 
w^as  inserted  in  the  Code  as  an  expression  of  what  had  always 
been  the  law  of  Lower  Canada,  derived  from  France,  and  is 
identical  with  the  article  in  the  Code  Napoleon. 

This  being  so,  we  may  not  give  to  the  words  used  the  con- 
struction which  it  may  seem  to  us  at  the  present  time  they 
ought  to  receive,  but  must  endeavour  to  ascertain  what  was 
the  settled  law  of  Quebec,  before  the  enactment  of  the  Code, 
and  which  the  article  was  intended  to  express. 

This  being  so,  the  reasoning  of  the  learned  Chief  Justice, 
in  his  notes,  and  the  authorities  cited  hv  him,  have  convinced 
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iiie  that  the  line  was  properly  drawn  in  the  judgment  ap- 
pealed from  so  as  to  exclude  rivers  and  streams  floatable  milj 
for  loose  logs  from  being  dependencies  of  the  Crown. 

1  am,  therefore,  of  opinion  that  the  appeal  should  be  dis- 
missed. 

Di'PF,  J.,  concurred  with  the  Chief  Justice. 

Appeal  dismissed  with  costs. 


DOMINION  OF  CANADA. 

SUPKEMK  COUKT.  FEBRUARY  18TH,  1908. 

MacILREITH  v.  hart. 

« 

Municipal  Law  —  Illegal  Expenditure  of  Moneys  —  Mayor's 
Travelling  Expenses  —  Ac^on  by  Eaiepayer  to  Recover 
Back  same  where  City  Refused  to  Sue  —  Attomsy- 
Oeneral  as  Party — Distinction  between  Causes  where  Oen- 
eral  Right  of  Public  is  Concerned  and  ^wse  where  Private 
or  Class  Rights  are  Affected, 

Coram,  Sir  Charles  Fitzpatrick,  C.J.,  Girouard,  Da- 
vies^  Idingtox,  Maclenan,  and  Duff,  JJ. 

Appeal  from  the  judgment  of  the  Supreme  Court  of 
Nova  Scotia. 

The  Chief  Ji^stice  agreed  wit^  Maclennan,  J. 

Davies,  J.: — This  action  was  brought  by  the  respondent 
Hart,  as  one  of  the  residents  and  ratepayers  of  the  city  of 
Halifax,  on  behalf  of  himself  and  the  other  ratepayers,  pray- 
ing for  a  d<*claration  that  a  certain  payment  of  $231,  paid  to 
the  appellant  when  Mayor  of  the  said  city  out  of  the  fundp 
of  the  city,  might  be  declared  illegal  and  void  and  repaid  by 
him  into  such  funds. 

The  defendant  contested  the  suit  upon  several  grounds : — 
First,  that  the  payment  was  not  ultra  vires  of  the  corpora- 
tion, but  within  their  powers. 

Secondly,  that,  even  if  ultra  vires,  the  payment  wa»  made 
for  work  done  which  the  defendant  had  been  requested  by 
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the  council  to  do  and  constituted  a  completed  contract,  so 
that  neither  the  city  nor  any  one  else  on  its  behalf  could  re- 
cover it  back,  and 

Thirdly,  that  the  transaction  impeached  was  complained 
of  as  being  an  improper  and  illegal  diversion  of  the  city 
funds,  and  that  the  only  person  who  could  take  the  proceed- 
ings for  the  recovery  of  the  money  was  the  Attorney-Cieneral^ 
with  or  withcmt  a  relator. 

We  were  all  of  the  opinion,  after  hearing  the  argument, 
that  the  trial  Judge  and  the  majority  of  the  Court  of  Appeal 
were  right  in  holding  the  payments  complained  of  to  have 
been  ultra  vires  of  the  corponition,  and,  having  been  so,  could 
have  been  recovered  back  in  a  suit  bv  the  citv  of  Halifax 
corporation. 

The  city  having,  however,  refused  to  allow  its  name  to  be 
so  used,  the  main  (juestion  argued  before  us  remained,  (.ould, 
in  such  a  case,  a  ratepayer  and  resident,  suing  as  the  plaintiff 
has  done  here  and  making  the  city  defendant  in  his  suit,  suc- 
cessfully claim  the  declaration  he  prayed  for,  or  must  such 
t^uit  be  brought  in  the  name  of  the  Attorney-General? 

i 

The  trial  Judge,  holding  that  the  Attorney-General  was 
a  necessary  party,  dismissed  the  action,  and  the  Court  of  Ap- 
\ye2l  in  Nova  Scotia  unanimously  reversed  that  decision  and 
held  that  the  action  as  brought   could  be  maintained. 

We  think  it  is  not  open  to  doubt  that,  granting  the  pay- 
ment impeached  to  have  been  ultra  vires,  and  made  to  an 
officer  of  the  corporation  such  as  the  mayor,  the  action  could 
have  been  maintained  in  the  corporate  name  of  the  city 
against  him  for  its  money,  and  that,  in  such  cas(%  the  At- 
torney-General need  not  have  been  a  party.  Ilie  fact  that 
it  was  money  and  not  other  property  of  the  city  that  was  in 
(]ue8tion  could  not  make  any  difference  in  tho  right  of  the 
rity  corporation  to  sue,  and  I  did  not  understand  Mr.  Bell, 
in  his  very  able  argument  at  bar,  to  contend  that  it  did. 

The  sole  point,  therefore,  that  remains  for  consideration 
is  whether,  in  a  case  where  the  municipal  authorities  refuse 
to  allow  the  corporation  name  to  be  used  to  test  the  legality 
of  the  payment  of  municipal  funds  proposed  to  be  made  or 
already  made,  or  the  legality  of  the  appropriation  of  other 
property  of  th'^  municipality  made  or  to  be  made,  questions 
which  seem  to  me  to  stand  practically  on  the  same  footing,  the 
action  to  test  the  question  must  be  brought  in  the  name  of 
the  Attorney-General,  with  or  witliout  relators,  and  cannot  be 
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brought  in  that  of  the  resident  ratepayers  who  are  members 
of  the  corporation. 

Many  years  ago,  that  important  question  was  decided  in 
Ontario  in  the  case  of  Paterson  v.  Bowes,  4  Gr.  170,  in  favour 
of  the  right  of  the  ratepayers  to  sue  in  the  circumstances 
suggested.  That  case  has  been  consistently  followed  in  that 
province  ever  since,  and  may  now  be  considered  as  the  settled 
rule  of  law  and  practice  there. 

The  decision  of  the  Supreme  Court  of  Nova  Scotia  in  the 
case  now  under  review,  reversing  that  of  the  trial  Judge,  fol- 
lows on  the  same  line,  while  in  Prince  Edward  Island,  Hodg- 
son, M.R.,  in  Tauten  v.  The  City  of  Charlottetown,  1  E.  L. 
R.  282,  after  a  lengthy  review  of  the  English  cases,  holds 
that  the  Attorney-General  must  be  a  party  plaintiff. 

The  necessity  of  the  Attorney-General  being  a  parly  to 
any  action  against  corporations  which  involve  only  public 
rights  or  interests,  or  for  the  protection,  in  any  way,  of  pub- 
lic interests,  as  such,  and  as  distinct  from  cases  where  there 
is  a  distinct  private  injury-  arising  from  the  act  complained 
of,  is  admitted. 

What  is  contended  by  the  respondent  is  that  where  the 
act  complained  of  is  ultra  vires  the  corporation,  and  works  a 
distinct  private  injury  separable  from  the  wrong  to  the  pub- 
lic, the  private  individual  or  individuals  may,  in  cases  where 
the  user  of  the  name  of  the  corporatipn  is  refused,  sue  for 
his  own  protection  in  his  own  name  without  the  Attorney- 
General. 

In  the  case  of  Boyce  v.  Paddington  Borough  Council, 
(1903),  1  Ch.  109,  Buckley,  J.,  held  that  a  plaintiff  can  sue 
without  joining  the  Attorney-General,  in  two  cases :  (a)  where 
an  interference  with  a  public  right  involves  interference  with 
some  private  right  of  the  plaintiffs,  and  (b)  where  no  pri- 
vate right  of  the  plaintiffs  is  interfered  with,  but  he,  in  re- 
spect of  his  public  right,  suffers  special  damage  peculiar  to 
himself  from  the  interference  with  the  public  nght. 

Doos  the  principle  involved  in  the  second  proposition  of 
Buckley,  J.,  and  on  which  it  necessarily  rests,  apply  to  the 
facts  of  this  case? 

Assuming,  as  we  have  already  decided,  and  on  which  as- 
sumption alone  the  question  arises,  that  there  has  been  an 
interference  with  a  public  right  by  the  misappropriation  of 
the  moneys  of  the  municipality  to  purposes  outside  of  its 
powers,  can  it  fairly  be  said  that  the  plaintiffs  have  suffered 
damages  peculiar  to  themselves  qua  ratepayers? 
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The  public  right,  interference  with  which  justifies  the  in- 
tervention of  the  Attorney-General,  is,  I  take  it,  the  applica- 
tion of  moneys  devoted  by  the  tenns  of  the  incorporation  Act 
of  the  municipality  to  certain  specified  purposes,  to  purposes 
other  and  different  from  these,  in  other  words,  to  purposes 
ultra  vires  of  the  ipunicipality. 

The  peculiar  damages  sustained  by  the  ratepayers  as  the 
reisult  of  such  misappropriation,  arises  out  of  the  increased 
rates  which  they  will  have  to  pay  by  reason  of  the  misappro- 
priation of  the  moneys  of  the  corporation.  It  matters  not 
whether  the  damages  be  great  or  small,  unless  indeed  the 
whole  transaction  was  so  trivial  that  the  Court  would  refuse 
to  interfere  on  that  ground.  But  the  broad  contention  is 
put  forward  that  even  where  personal  misappropriation  of 
the  corporate  funds  by  the  officers  of  the  municipality  is 
shewn,  coupled  with  the  refusal  by  the  controlling  officials  of 
the  use  of  the  corporate  name  to  enable  the  wrong  to  be  recti- 
fied, the  ratepayers  are  helpless  unless  and  until  they  can  get 
the  Attorney-General  to  intervene;  and  that  any  special 
damage  which  the  plaintiffs  individually  or  as  a  special  class 
will  sustain  cannot  and  does  not  give  them  a  right  to  sue. 

The  misappropriation  here  complained  of  is  only  $270. 
If  it  was  $2,700,  it  should  not  make  any  difference  in  the  de- 
termination of  the  right  of  the  injured  class  to  sue  for  their 
own  protection.  As  ratepayers,  they  seem  to  me  to  have 
suffered  special  and  peculiar  damage  to  themselves  distinct 
from  the  public  damage  which  the  Attorney-General  has  the 
sole  right  to  represent,  and,  as  a  result  of  such  special  and 
peculiar  damage,  have  a  right  to  sue  in  their  own  name,  in 
equity,  to  have  the  wrong  rectified  or  proposed  wrong  en- 
joined, where  their  trustee  (the  municipality)  refuses  to 
allow  the  corporate  name  to  be  used  for  the  purpose. 

I  quite  concede,  alike  on  principle  as  on  authority,  that 
where  the  general  right  of  His  Majesty's  subjects  alone  is 
involved,  and  with  respect  to  any  interference  with  that  right, 
the  Attorney-General  is  the  only  and  proper  person,  with  or 
without  relators,  to  sue.  The  relator  only  came  in  for  tlie 
purpose  of  costs:  Attorney-General  v.  Lo<?an  (1891),  2  Q.  B. 
100.  The  Attorney-General  comes  in  as  the  officer  of  the 
King,  who,  as  parens  patriae,  by  his  proper  officer,  files  his 
information  to  see  that  right  is 'done  to  his  subjects  who  are 
incompetent  to  act  for  themselves.  But  it  does  not  seem 
reasonable  or  consistent  with  principle  to  apply  the  rule  to 
cases  where  persons  or  a  class,  being  members  of  municipal 
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corporations,  complain  of  the  action  of  officials  having  control 
for  the  time  being  of  the  corporation,  diverting  or  appropri- 
ating ita  money  or  property  for  purposes  ultra  vires  the  cor- 
})oration,  so  as  to  work  a  special  injury  to  such  persons  or 
class  of  persons  and  refusing  to  allow  the  corporation  name 
to  be  used  to  test  the  legality  of  the  action  complained  of. 

In  the  latest  case  1  have  been  able  to  find,  the  Attorney- 
General  (on  the  relation  of  the  Spalding  Union  Rural  Dis- 
trict Council)  and  the  S.  U.  R.  f).  Council  v.  Gardner,  23 
Times  L.  li.  563,  where .  the  beneficial  right  of  pasturage 
along  a  certain  road  was  in  question,  Channell,  J.,  held  that 
this  right  was  vested  in  the  Parish  Council  and  not  in  the 
Rural  District  Council,  and  that  the  Attorney-General  could 
only  interfere  to  protect  the  rights  of  the  community  in 
general  and  not  the  rights  of  a  limited  portion  thereof,  espe- 
cially when  that  limited  portion  could  have  brought  the  action 
alone,  and  that,  therefore,  the  Attorney-General  had  no  right 
to  bring  the  action. 

The  learned  Judge  review^s  many  of  the  decided  cases 
and  admits  that  he  had  reached  his  conclusion,  "  not  without 
considerable  doubt/' 

The  right  of  the  Attorney-General  alone  to  interfere  in 
cases  where  incorporated  companies,  by  their  officials,  attempt 
to  misuse  their  statutory  powers  or  divert  or  misappropriate 
the  company's  funds,  irrespective  of  special  damage  to  the 
complainant,  is  neither  raised  nor  questioned  here,  nor  do  I 
seek  to  cast  any  shadow  of  doubt  upon  such  right. 

Chief  Justice  Dillon,  in  his  book  (4th  ed.)  on  Municipal 
Corporations,  so  often  cited  as  authority  in  discussing  the 
question  now  under  review,  concludes  strongly  in  favour  of 
the  right  of  ratepayers,  without  joining  the  Attorney-General, 
to  maintain  such  actions  as  the  present:  sees.  914  to  922.  By 
pertinent  and  cogent  reasoning  which  is  satisfactory  to  me, 
at  any  rate,  he  establishes  the  distinction  which  should  pre- 
vail, that  where  tho  duty  about  to  be  violated  or  the  action 
sought  to  be  enjoined  is  public  in  its  nature  and  effects  all 
the  inhabitants  alike,  one  not  suffering  any  special  injury 
cannot,  in  his  own  name,  or  by  uniting  with  others,  maintain 
a  bill,  but  that,  in  the  case  of  a  ratepayer  sustaining  special 
damage,  he  may  bring  his  action  for  relief. 

Tn  Crampton  v.  Zabrinski,  101  U.  S.  R.  601,  in  1879,  the 
Supreme  Court  of  the  United  States  added  the  weighty  sanc- 
tion of  their  authority  to  the  conclusions  which  Mr.  Dillon 
had  reached  and  upheld,  the  right  of  resident  ratepayers  to 
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invoke  the  interposition  of  a  court  of  (M|uity  to  prevent  an 
illegal  disposition  of  the  moneys  of  the  county,  or  the  illegal 
creation  of  a  debt  which  they,  in  common  with  other  pro- 
perty holders  of  the  county,  may  otherwise  be  compelled  to 
pay. 

1  do  not  propose  to  review  the  great  array  of  authorities 
more  or  less  applicable  which  were  cited  to  ns  by  learned 
counsel  in  their  able  arguments.  The  case  of  Watson  v.  The 
Mayor,  etc.,  of  Hythe,  22  Times  Ij.  R.  245,  was  relied  upon 
by  the  appellants  for  the  proposition  that  for  the  purposes 
and  practice  we  are  discussing  municipal  and  commercial 
corporations  stood  on  different  footings.  The  case  is  very 
meagrely  reported  and  the  decision  is  that  of  a  single  Judge. 
In  maintaining  the  objection  to  the  maintenance  of  the  ac- 
tion, he  laid  stress  upon  the  fact  that  the  wrong  complained 
of  was  one  by  a  public  body  and  not  causing  damage  to  an 
individual,  and  that  such  wrong  could  only  be  restrained  by 
action  of  the  Attorney-General.  In  substance,  he  says,  the 
plaintiffs  were  seeking  to  restrain  not  the  council,  but  the 
corporation,  from  exercising  its  public  functions  in  a  man- 
ner which  was  not  pleasing  to  the   plaintiflf. 

The  reason  of  his  decision  appears  to  liave  been  the  ab- 
sence of  special  damage  to  the  individual  suing  and  the  sub- 
stitution by  the  plaintiff  of  his  displeasure  for  his  damage. 
Nor  does  it  clearly  appear  from  the  report  of  that  case  that 
the  act  complained  of  was  ultra  vires. 

The  case  of  Evan  v.  The  Corporation  of  Avon,  29  Beav. 
144,  was  much  relied  upon  by  the  appellants.  I  do  not  think 
that  when  properly  examined  it  can  be  said  to  be  an  authority 
for  their  contentions.  In  the  first  place,  the  plaintiflf  there 
sued  by  himself  without  the  Attorney-General,  and  not  even 
on  behalf  of  the  rest  of  the  burgesses  or  of  the  inhabitants. 
Yet  the  bill  was  not  dismissed  upon  these  grounds,  but^be- 
cause  the  corporation  was  absolutely  entitled  to  the  property 
claimed,  and  the  plaintiflf  had  failed  to  shew  a  title  in  the 
freemen  under  the  reservation  comprised  in  the  second  section 
of  the  Municipal  Corporations  Act  of  1835.  There  was  no 
question  there  of  payments  of  the  corporation  funds  for  pur- 
poses beyond  their  powers.  The  prayer  of  the  bill  was  to  re- 
strain the  corporation  from  selling  the  market  property  and 
other  property  remaining  in  them,  and  for  an  account  of 
such  property  as  they  had  sold,  and  the  holding  of  the 
M.  R.  was,  that  the  corporation  admittedly  not  being 
within  the  Municipal  Corporations  Act,  "  had  full  power 
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to  dispose  of  all  its  property  like  any  private  individual," 
and  that  no  private  trust  was  sufficiently  alleged  on  the 
face  of  the  bill  to  support  it.  When  read  together  with 
the  subsequent  case  of  Prestney  v.  The  Mayor  and  Cor- 
poration of  Colchester  and  the  Attorney-General,  21  Ch.  D. 
Ill,  I  do  not  think  it  can  be  held  to  be  an  authority  for 
the  appellants'  contentions  in  this  suit. 

On  the  whole,  and  admitting  that  there  is  some  conflict 
of  authority,  I  conclude  that  the  balance  alike  of  authority 
and  reason,  to  say  nothing  of  convenience,  is  in  favour  of 
such  an  action  as  the  present  being  maintainable. 

I  would,  therefore,  dismiss  the  appeal  with  costs. 

Idington,  J.: — I  agree  with  Mr.  Justice  Graham  that 
there  is  no  English  authority  that  conflicts  with  the  law  as 
upheld  in  Paterson  v.  Bowes,  4  Gr.  170,  which  followed 
Bromley  v.  Smith,  1  Sim.  8,  and  has  been  in  turn  followed  by 
a  stream  of  cases  for  fifty  years  in  Ontario;  that  a  rate- 
payer has  a  right  of  action  where  moneys  have  been,  as  here, 
unlawfully  taken,  or  diverted  from  the  municipal  treasury 
to  which  his  taxes  go,  and  that  the  Attorney-General  is  not 
a  necessary  party. 

As  against  these  authorities  we  have  three  recent  cases  in 
New  Brunswick  and  Prince  Edward  Island,  all  within  the 
last  twenty  years. 

The  law  must  be  the  same  in  all  these  three  provinces,  as 
well  as  in  Nova  Scotia. 

It  would  seem  as  if  expediency  as  well  as  what  seems  in 
principle  good  law^^  should  drive  us  to  follow  the  law  as  main- 
tained in  Ontario,  and  in  this  case  in  Nova  Scotia. 

I  see  no  possible  legal  defence  in  the  way  of  justification 
for  the  appellant,  and  the  argument  in  his  favour,  derived 
from  the  alleged  rule  that  moneys  paid  ultra  vires  cannot  be 
recovered,  is  not  applicable  to  one  standing,  as  he  did,  in 
relation  to  the  depleted  fund. 

The  appeal  should  be  dismissed  with  coats. 

Maclennan,  J.: — I  agree  with  the  judgment  that  the 
payment  in  question  to  the  appellant,  Macllreith,  was  one 
which  the  defendant  corporation  could  not  legally  make;  and 
that,  in  that  respect,  it  stands  on  a  dilBferent  footing  from  the 
payment  to  the  defendant  Doene. 

I  am  also  of  opinion  that  the  judgment  is  right  on  the 
question  raised  upon  the  form  of  the  action. 
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I  confess  I  feel  no  difficulty  whatever  upon  that  question. 
It  is  a  mere  question  of  proper  parties  to  a  suit  in  a  court  of 
equity.  That  question,  in  the  very  form  in  which  it  arises 
here,  was  fully  discussed  and  reasoned  out  in  Ontario,  in  the 
case  of  Paterson  v.  Bowes,  4  Gr.  170,  by  two  of  the  ablest 
equity  Judges  of  that  province;  and  I  am  unable  to  see  any 
flaw  in  their  reasoning. 

The  right  of  the  inhabitants  to  comped  the  city  corpora- 
tion, that  is  the  city  council,  as  a  body,  to  do  its  duty,  rests 
on  this:  that  the  corporation  is  a  trustee  for  the  inhabitants. 

That  was  declared  in  the  same  case  of  Toronto  v.  Bowes, 
11  Moo.  P.  C.  524,  by  L.J  J.  Knight  Bruce,  and  Turner,  in 
these  words :  "  The  city  council  is,  in  effect  and  substance,  a 
body  of  trustees  for  the  inhabitants  of  Toronto.^' 

The  only  diflference  between  that  case,  in  its  initial  stage, 
when  the  question  of  pleading  was  decided,  and  the  present, 
ie  that,  in  that  case  the  plaintiff  sued  on  behalf  of  himself 
and  all  the  other  inhabitants,  and  not,  as  here,  the  other  rate- 
payers. 

The  city  corporation  is  composed  of  all  the  inhabitants 
and  not  merely  of  the  ratepayers,  and  I  would  think  the 
better  form  of  action  would  be  on  behalf  of  both  the  inhabi- 
tants and  ratepayers,  but  I  think  it  good  enough  in  it^  pre- 
sent form,  as  on  behalf  of  the  ratepayers,  for,  whether  in- 
habitants or  not,  all  the  ratepayers  are  also  eestuis  que 
trustent  of  the  city  corporation. 

As  between  the  ratepayers  and  other  inhabitants,  the 
former  have  the  greater  interest  in  the  recovery  of  money  of 
the  corporation,  which  has  been  misapplied,  for  they  must 
pay  an  equivalent  sum  again,  unless  it  is  recovered,  while 
the  other  inhabitants  are  free  from  that  obligation. 

It  was  said  that  as  the  statement  of  claim  now  stands 
the  inhabitants  who  are  not  ratepayers,  and  who  have  an  im- 
portant interest,  ought  to  be  but  are  not  before  the  Court. 
But  I  think  they  are  before  the  Court  suflBciently,  being  re- 
presented by  the  city  corporation,  and  will  be  bound  by  the 
judgment,  whatever  it  may  be.  But,  if  that  were  doubtful, 
it  would  be  proper  to  allow  an  amendment  by  alleging  that 
the  plaintiff  sued  on  behalf  both  of  the  ratepayers  and  in- 
habitants: B.  S.  C.  ch.  139,  sees.  54,  55. 

It  was  also  urged  that,  while  the  plaintiff  might  have 
been  a  ratepayer  in^  1905,  when  the  money  in  question  was 
misapplied,  he  might  have  ceased  to  be  so  in  1906,  when  be 
brought  his  action.    But  it  is  distinctly  alleged  in  the  state- 
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ment  of  claim,  and  expressly  admitted  in  the  statement  of 
defence,  that  the  plaintiff  was  a  resident  ratepayer  when  the 
money  was  misapplied  and  continued  so  to  be  at  the  time  of 
pleading. 

I  am  unable  to  see  any  good  reason  why,  on  a  mere  ques- 
tion of  parties,  and  of  the  form  of  action,  there  should  be  any 
distinction  whatever  l:)etween  business  corporations  and  those 
numerous  bodies,  small  and  great,  other  than  charitable, 
which  we  have  in  all  the  provinces  of  Canada,  and  which  are 
authorized  to  act  as  corporations. 

I  express  no  opinion  on  the  question  whether  the  Attomey- 
(Jeneral  of  the  province,  having  regard  to  decided  cases, 
could  or  could  not  have  sued  in  this  case,  with  or  without  a 
relator. 

At  the  opening  of  the  argument,  it  was  objected  by  the 
respondents'  counsel,  that  the  statute  of  Nova  Scotia,  ch.  61, 
sec.  17,  1906,  had  put  an  end  to  the  appeal  and  the  argument 
proceeded  subject  to  that  obje(*tion. 

I  do  not  think  there  is  anything  whatever  in  the  objec- 
tion. 

The  authority  given  by  the  statute  to  the  city  council  is 
only  '*  in  the  event  of  judgment  being  finally  recovered  by 
the  plaintiff."  I  thing  that  language  contemplates  that  tlie 
action  might  proceed  to  a  finality,  including  any  competent 
appeal  or  appeals  which  the  ])arties,  or  either  of  them, 
might  be  advised  to  resort  to. 

I  think  the  appeal  should  be  dismissed. 

DiiKF,  J.,  concurred  with  Davies,  J. 
Appeal  dismissed  with  costs. 
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QUEBEC. 

Superior  Court.  February  25th,  1908. 

PHILLIPS  V.  MONTREAL  GENERAL  HOSPITAL. 

Action  by  Widow  for  Damages  for  UnaiUhorized  Autopsy  on 
Corpse  of  Husband — Property  in  Dead  Body — NuUius 
in  bonis — Wounded  Feelings  of  Widow  as  Basis  of  Clai7n 
— Trespass — English  and  French  Law  Examined. 

Davidson,  J. : — This  case,  of  unusual  character,  is  before 
the  Court  on  demurrer,  and  the  question  is: — 

Does  the  claim  of  plaintiff,  momentarily  admitting  the 
truth  of  its  allegations,  disclose  a  lawful  cause  of  action? 

The  declaration  alleges  that  the  late  James  Cairns,  her 
husband,  entered  the  hospital  on  the  15th  April,  1907,  as  a 
•'  semi-private  pay  patient ;"  that  he  there  continued  under 
treatment  for  cancer  until  his  death  on  the  following  17th 
of  June ;  that  plaintiff  undertook  to  and  did  pay  the  mainten- 
ance charges ;  that,  in  spite  of  her  instructions  to  the  contrary, 
"  the  hospital  authorities  made  an  unlawful  autopsy  on  the 
body,  which  has  caused  injury  to  her  feelings  and  health,  ex- 
cited constant  insomnia,  and  brought  about  une  depression 
morale  qui  empoisonne  son  existence.''  The  resulting  dam- 
ages are  said  to  be  $5,000,  for  which  judgment  is  prayed. 

Defendant  pleads  by  inscription  in  law :  "  That  plaintiff, 
while  describing  herself  as  the  widow  of  the  deceased  James 
Cairns,  named  in  said  declaration,  does  not  allege  nor  in  any 
;nanner  set  forth  in  her  said  declaration  how,  if  at  all,  she  has 
inherited  any  claim  or  right  from  said  James  Cairns  to  or  in 
respect  of  his  body  after  his  decease;  nor  does  she  allege  or 
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in  any  way  set  forth  in  her  said  declaration  that  she  has  in- 
herited from  said  James  Cairns^  or  in  any  other  manner^ 
any  claim  or  right  of  action  against  defendant:  that  said 
claim  as  set  forth  in  said  declaration  is  wholly  unfounded 
in  law." 

Concerning  such  an  issue  there  is  no  reported  case  in  this 
province.  The  like  can  be  said,  so  far  as  I  am  aware,  of  the 
other  province,  with  the  exception,  of  Davidson  v.  Garrett 
{Ont.  1899),  5  Can.  Cr.  Cas.  200.  In  that  case  the  plaintiff 
alleged  that  the  defendants,  two  medical  men,  had  without 
lawful  justification  entered  his  premises  and  while  there  did 
unlawfully  cut  and  mutilate  the  dead  body  of  his  wife.  It 
was  pleaded  that  the  post  mortem  had  been  made  under  direc- 
tions from  the  coroner.  A  jury  found  that  all  things  neces- 
sary to  justify  the  defendants  to  do  as  they  did  had  not  taken 
place  and  assessed  the  damages  at  $600.  The  Divisional 
€ourt  quashed  the  verdict  and  dismissed  the  action  for  the 
reason  that  the  direction  of  the  coroner  had  been  l^ally 
given.  As  to  whether  in  any  event,  there  could  be  trespass 
in  respect  of  a  dead  body,  doubt  was  expressed.  There  was 
an  inclination,  but  no  definite  conclusion  was  reached,  to  be- 
lieve in  the  negative. 

The  theory  of  the  defence  is  that  civil  or  common  law, 
as  regards  individuals,  protects  only  the  person,  the  reputa- 
tion and  the  purse.  Clearly  the  claim  of  plaintiff  does  not 
involve  either  physical  injury  to  her  person  or  damage  to  her 
reputation.  And,  it  is  argued,  or  to  her  purse  either,  because 
there  is  no  property  in  a  dead  body. 

That  there  is  no  property  in  a  dead  body  finds  assertion 
in  the  English  books.     The  following  will  suffice  as  samples : 

Sir  J.  Fitz-James  Stephen  (History  of  Criminal  Law  of 
England,  vol.  3,  p.  127)  says:  "The  dead  body  of  a  human 
teing  is  almost  the  only  movable  object  known  to  me  which 
by  our  law  is  no  one's  property,  and  cannot,  so  long  at  all 
events  as  it  exists  as  such,  become  the  property  of  any  one. 
I  suppose,  however,  that  anatomical  specimens  and  the  like 
tire  personal  property." 

And  in  his  Digest  of  the  Criminal  Law  (Art.  318).  "The 
•dead  body  of  a  human  being  is  not  capable  of  being  stolen." 

A  foot  note  asks :  "  Can  skeletons  and  anatomical  prepara- 
tions of  parts  of  dead  bodies,  or  which  formerly  formed  part« 
of  bodies  when  living,  he  stolen? — ^teeth,  for  instance,  in- 
tended to  be  used  as  false  teeth."  See  also  Williams  v.  Wil- 
liams (1882),  30  W.  R.  438. 
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In  Clark  v.  The  London  General  Omnibus  Company 
(190G),  22  T.  1..  K.  691,  the  claim  was  for  damages  suffered 
by  the  plaintiff  on  account  of  the  death  of  his  daughter 
through  the  negligence  of  the  defendants.  The  case  went  to 
appeal  on  questions  relating  to  certain  items  of  damages  al- 
lowed by  the  jury.  Alverstone,  L.C.J.,  said:  "The  father 
had  no  right  of  property  in  the  child,  there  had  been  no 
breach  of  duty,  no  property  of  the  father  which  had  been 
affected.*' 

A  blind  acceptance  of  these  doctrines  would  lead  to  the 
conclusion,  from  every  conceivable  point  of  view,  that  a 
cadaver  is,  as  the  word  implies,  only  flesh  given  to  the  worms 
and  in  regard  to  burial  nullius  in  bonis.    . 

The  Haynes  Case,  12  Coke  113,  is  invariably  cited  as 
the  initial  authority  for  the  assertion  tiiat  imman  remains 
are  not  capable  of  being  property.  This  is  a  perversion 
of  the  report.  Four  graves  were  uncovered  and  the  wind- 
ing sheets  found  on  the  corpses  stripped  therefrom  and 
carried  away.  It  was  decided  that  the  property  of  the  sheets 
should  have  been  laid  in  him  "  who  had  property  therein, 
when  the  dead  body  was  wrapped  therewith,"  and  not  in  the 
dead  body,  which  was  but  "a  lump  of  earth*'  without  ca- 
pacity of  ownership.  This  is  far  from  saying  that  a  dead 
body  cannot  itself  be  property. 

Full  admission  may  be  made  that  a  dead  body  does  not 
represent  property  in  the  ordinary  sense  of  that  word.  Thus 
a  great  many  years  have  passed  since  it  was  possible,  in  either 
England  or  France  (P.  Beiges,  vo.  "  Cadavre,"  No.  67),  to 
seize  or  retain  a  corpse  for  debt.  In  1804,  Lord  Ellen- 
borough,  C.J.,  said  (Jones  v.  Ashburnham,  4  East  at  p. 
465),  that  to  seize  a  dead  body  would  be  contra  bonos  mores 
and  an  extortion  upon  the  relatives. 

In  Reg.  V.  Fox  (1841),  2  Q.  B.  246,  248,  the  accused  was 
keeper  of  a  jail,  in  which  died  Foster,  after  leaving  a  will, 
whereby  he  oppointed  two  executors.  These  applied  for  the 
body,  but  Scott  refused  to  deliver  it  up  until  paid  a  debt  in- 
curred by  the  prisoner.  Thereupon  a  premptory  mandamus 
was  awarded  charging  that  Fox  was  in  violation  of  public 
decency  and  ordering  immediate  delivery  of  the  remains  to 
the  executors.  Fox  was  further  indicted  and  convicted  of 
wrongful  detention  of  the  body,  from  the  executors,  and  of 
its  unlawful  burial  in  the  prison  yard.  This  case  makes  it 
quite  clear  that  to  say  there  is  no  property,  whatsoever,  in  a 
dead  body,  is,  in  some  respects,  at  least,  epigrammatic.     For 
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Oil  what  eke,  if  not  on  Bomething  in  the  nature  of  property 
and  on  the  right  to  possess  it,  could  the  claim  of  the  execu- 
tors rest — even  if  the  ultimate  destination  of  the  property 
was  burial? 

The  English  Anatomy  Act,  ISA2,  2  and  3  Wm.  IV.  c.  75, 
gives  emphasis  to  the  belief  that  something  more  than  a  mere 
duty  of  sepulture  exists  in  respect  of  a  dead  body.  Thus  a 
person  may  direct  that  his  body  be  examined  anatomically, 
but  the  husbaiid  or  wife  or  relatives — ^mark  the  order  of  pre- 
cedency— can  after  the  death  of  such  person  intervene  to 
revoke  the  disposition  and  take  possession  of  the  remains. 
Executors  may  transfer  a  body  to  a  school  of  anatomy;  so, 
too,  and  for  a  price  may  guardians  of  certain  public  institu- 
tions. By  1  Edw.  VII.  (P.Q.  1901),  I  Edw.  A' II.  c.  92,  s.  9, 
The  Mount  Royal  Cemetery  Company  is  authorized  to 
cremate  the  body  of  a  person  who  has  expressed  a  desire, 
either  in  his  Will  or  codicil,  to  that  effect.  In  our  province, 
statutory  provisions  also  exist  for  the  disposal  of  dead  bodies 
to  schools  of  anatomy:  11.  S.  Q.  arts.  3963,  3965.  Surely 
all  these  things  are  expressive  of  a  right  of  property,  in  some 
sense,  of  that  widely  comprehensive  expression,  tort  or  tres- 
pass in  respcc't  of  which  would  justify  a  compensatory  action 
at  law. 

While  strongly  insisting  that  common  law  principles  dis- 
pose of  plaintiff's  claim  in  the  negative,  defendant's  counsel 
does  not  find  it  possible  to-  refer  to  any  English  case  which 
has  specifically  so  determined.  Near  approach  to  recogni- 
tion of  d  right  of  action  for  improper  interference  with  a  dead 
body  is  found  in  Keg.  v.  Feist  (1858),  D.  &  B.  590.  Tlie 
master  of  a  workhouse  by  a  deception  evaded  an  otherwibo 
objection  on  the  part  of  the  family,  of  a  deceased  inmate,  and 
sold  his  body  for  disse(;tion.  Bramwell,  B.,  said  (at  p.  600)  : 
"It  may  be  that  this  would  afford  a  ground  for  action,  but 
I  cannot  think  it  affords  ground  for  indictment."  Possibly 
the  non-development  of  English  ease  law,  as  regards  indi- 
vidual rights  in  the  matter,  may  be  to  some  extent  accountetl 
for  by  the  separate  authority  which  English  ecclesiastical 
courts  exercise  over  the  custody,  burial  and  exliumation  of 
the  dead,  and  the  enforcement  of  such  rights :  1  Cooley,  Torts, 
p.  500.  Thus  it  was  from  the  Consistory  Court  of  the  Bishop 
of  London,  sitting  in  St.  Paul's  Cathedral,  that  a  faculty 
had,  lately,  to  be  sought  for  opening  the  grave  wherein  the 
body  of  Thomas  Charles  Druce  had  lain  for  forty-three  years. 
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In  the  United  States  the  jurispindence  is  widely  diffused 
and  thoroughly  well  settled.  How  i.ar  there  can  l)e  ow^ner- 
ship  in  or  inheritance  to  a  dead  body  is  discrusscMl.  In  several 
of  the  eases,  and  especially  in  Koerber  v.  Patek,  the  reason- 
ing is  elaborate,  and  the  citations  of  authorities  profuse. 
The  fundamental  principles  asserted  are,  in  marked  degree, 
consonant  with  the  laws  of  this  province.  They  recognize  a 
right  to  obtain  legal  reparation  from  him  who  causes  a  tort 
<>i  prejudice  moral.  These  decisions  are  unanimous  in  aJSBrm- 
ing  that  an  unauthorized  autopsy  ccmstitutes  such  an  unlaw- 
ful trespass  on  personal  riglits,  and  is  possible  of  arousing 
such  a  sense  of  outrage  and  of  mental  suffering  as  to  consti- 
tute proper  elements  of  com])ensatory  damages:  DriscoU  v. 
Nichols,  5  Gray  488;  Larson  v.  Chase  (1891),  47  Minn.  307; 
Foley  V.  Phelps  (1896),  1  App.  Div.  X.  Y.  551;  Burney  v. 
Children's  Hospital  (1897),  169  Ma.ss.  57;  Koerber  v.  Patek 
(1905),  102  N.  W.  R.  41;  Perley  Mortuary  Law,  20;  The 
(ireen  Bag,  vol.  17,  pp.  245,  355;  Wharton  and  Stilles  Med. 
Jur.  No.  527.  Even  the  unlawful  exhumation  of  a  child's 
body  and  its  transference  to  "  the  charity  lot "  enables  a 
father  to  maintain  an  action  of  trespass  quare  clausum,  and 
in  giving  damages  his  feelings  can  be  considered.  Meagher 
V.  Driscoll  (1868),  99  Mass.  281.  So,  too,  if  an  undertaker 
fails  to  deliver  the  body  of  a  child  committed  to  his  care  by 
the  parents:  Renihan  v.  Wright  (1890),  125  Ind.  536. 

There  is  marked  sterility  of  discussion,  or  even  reference, 
as  respects  this  subject  in  the  French  books.  I  do  not  account 
for  the  cause  of  this.  The  Pandectes  Beiges,  vo.  "  Cadavre," 
amtain  an  interesting  collaboration  on  the  subject.  It  can 
])e  seen,  according  to  this  authority,  that  under  the  civil  law 
a  person  may,  during  his  life,  dispose  of  his  remains  in  whole 
or  part,  so  long  as  the  disposition  does  not  offend  against 
juiblic  order  or  police  regulations.  Thus,  he  might  will  his 
body  to  a  school  of  anatomy.  Gentry  left  his  heart  to  the 
town  of  Lille.  Judicial  operation  was  given  in  1832  to  the 
legacy.  In  the  absence  of  personal  directions,  the  remains 
are  the  property  of  the  family,  just  as  is  the  body  of  an 
animal.     The  ie\i  is  in  these  words: — 

*'  3.  Le  cadavre  d'une  personne,  qui  n'a  rien  prescrit  elle- 
meme  en  ce  que  concerne  sa  depouille,  appartient  done  a  la 
famille,  comme  le  cadavre  d'un  animal  est  la  propriete  de 
colui  qui  etait  proprietaire  de  cet  animal  en  vie. 

"  5.  Le  choix  du  lieu  d'inhumation  du  de  cujus  appartient 
a  I'heritier  le  plus  proche;  c'est,  du  reste,  une  question  d'ap- 
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preciation  avant  tout.  Mais  en  principe,  et  sauf  circon- 
stances  toutes  specialee,  denotant  ^intention  du  defunt,  la 
preference  est  due  a  I'heritier  qui  represente  la  famille  et,  au 
point  de  vut  de  la  loi,  continue  la  personne  du  de  cujus.  V. 
Limelette,  Eevue  critique  de  droit  criminel,  3  annee  (01.  et 
Bonj.,  t.  xxxii.).  Sous  Tarticle  315  n.  13; — H.  V.  Pays-Bas, 
25  octobre,  1844,  B.  J.  III.  (1845),  p.  451— Comp.  B.  J.  II. 
(1844),  p.  700  et  728. 

"  7  (4).  Ceci  admis,  rhomme,  sujet  du  droit,  peut-il  dis- 
poser de  son  corps  vivant  et  de  son  cadavre?  Oui;  tons  les 
jours  il  dispose  de  son  corps  vivant,  en  pleine  liberty,  de  d6- 
pla^ant  en  faisant  usage  4  sa  guise,  en  separant  certaines  par- 
ties, le  chevelure  par  exemple,  pouvant  meme  le  mutiler  par 
certaines  op^rations.'^ 

Roux,  droit  de  sepulture  pp.  207,  251,  314,  also  gives 
lecognition  to  the  right  of  a  person,  during  life,  to  provide 
for  the  disposition  of  his  remains.  If  he  has  not  done  so,  the 
relatives,  according  to  degree,  with  supremacy,  however,  to  a 
surviving  consort,  determine  the  manner  of  burial. 

Larousse  vo.  '  *Autopsie,**  p.  1004,  lays  it  down  that  an 
autopsy  by  a  hospital  for  scientific  purposes  ought  not  to  be 
without  the  consent  of  the  family.  Even  a  coroner,  if  he 
orders  a  post-mortem,  must  make  a  record  in  writing  of  his 
reasons  therefor.  R.  S.  Q.  2689.  See  also  3  Merlin,  Rep.  de 
J.,  vo.  "  Cadavre,^*  p.  311. 

The  authorities  discussed  in  the  P.  Beiges  appreciate  that 
this  property  in  dead  human  remains  is  sui  generis  to  which 
peculiar  and  limitative  qualities  attach.  Nevertheless,  the 
confident  assertion  is  made  that  redress  exists  if  the  feelings 
of  a  family  are  wounded  and  its  grief  intensified  by  an  un- 
lawful trespass  upon  its  dead. 

Denisart  (Col.  de  Jur.  vo.  "  S6pulture,"  pp.  513-4,  gives 
an  account  of  two  judgments  rendered  in  1755,  whereby 
damages  were  awarded,  in  one  case  for  an  unlawful  refusal 
to  bury  a  relative,  and  the  other  for  disturbing  the  remains 
of  a  late  member  of  the  family  by  an  unlawful  exhumation. 

Tout  dommage  doit  etre  repare,  le  dommage  moral  aussi 
bien  que  le  dommage  materiel.  Laurent,  vol.  20,  No.  375; 
Sirey,  C.  A.  1382,  No.  2'3;  Hue,  vol.  8,  No.  413. 

This  principle  has  found  expression  in  our  local  jurispru- 
dence. Thus  damages  have  been  allowed  to  a  parent  for  the 
mental  suffering  caused  by  an  attack  upon  the  character  of 
his  minor  daughter:  Barrette  v.  Bourbonniere,  Q.  R.,  12^ 
S.  C.  271 :  Antille  v.  Marcotte  (Wurtele,  J.,  1888),  11  L.  N. 
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339.  And  the  tort  or  prejudioe  moral  resulting  from  breach 
of  a  promise  of  marriage  is  admitted  also  as  an  element  of 
compensatory  damage:  Mathieu  v.  Laflamme  (Berthelot^  J., 
1872),  4  B.  L.  371. 

In  as  high  a  class,  at  the  least,  are  the  almost  reverential 
feelings  with  which  a  family  safeguards  the  bodylof  its  dead. 
Immunity  as  regards  them  all  is  itself  a  property.  The  con- 
trol of  a  husband  or  wife  over  the  remains  of  the  other  and 
their  burial  is  paramount,  provided  normal  relations  of  mar- 
riage existed  at  the  time  of  death.  Kelatives  come  next  in 
order  of  kinship.  What  results  specific  dispositions  in  a 
will  might  produce  do  not  need  decision.  Hence  if  a  right 
of  action  exists,  plaintiff  has  it. 

It  was  stated  at  the  argument  that  defendants  needed  to 
make  an  autopsy  in  order  to  lawfully  certify  .the  cause  of 
death  and  that  the  plaintiff  opnsented  thereto.  But  the  cir- 
cumstances which  led  up  to  and  accompanied  the  act  com- 
plained of  cannot  now  be  enquired  into  or  determined.  They 
are  matters  for  proof  and  adjudication  at  the  trial.  My 
serious  consideration  of  the  case  leads  me  to  the  conclusion 
that  plaintiff's  declaration,  admitting,  in  the  meanwhile,  as 
has  to  be  done,  that  all  it  asserts  is  true,  discloses  a  lawful 
cause  of  action.     The  demurrer  must  be  dismissed  with  costs. 

Domurrer  overruled. 


PRUrCE  EDWABD  ISLAHB. 

8itpreme  court  of  judicature. 

Hilary  Term,  1908. 
Full  Court.  February  11th,  1908. 

FANNING  V.  GOUGH. 

Prohibition  Act — Offence — Description  of — Search  Warrant 
— Orounds  of  Suspicion  to  be  Submitted  to  Magistrate  be- 
fore  Issue  of — Delivery  of  Warrant  to  Policeman — Execu- 
tion of  Warrant  by  Prosecutor. 

The  judgment  of  the  Court  (Sullivan,  C.J.,  Hodgson 
and  Fitzgerald,  JJ.),  was  delivered  by 
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Sullivan,  C.J.: — This  is  a  demurrer  to  two  of  the  de- 
fendant's pleas.  The  declaration  is  in  tort  for  breaking  and 
entering  the  plaintiff's  premises  in  the  town  of  Summerside. 
expelling  him  therefrom,  assaulting  him  and  seizing  and  car- 
rying away  his  goods,  consisting  of  quantities  of  whiskey 
brandy,  beer,  etc. 

Of  the  material  points  raised  by  the  demurrer  and  irguc-<i 
at  the  bar,  the  first  is  that  neither  the  information  nor  the 
search  warrant,  as  s^t  out  in  the  pleas,  discloses  an  offentie 
against  the  Prohibition  Act,  the  allegation  in  them  being 
that  intoxicating  liquor  was  "kept"  in  violation  of  the  Pro- 
hibition Act  instead  of  '*  kept  for  sale.''  In  the  connection 
in  which  the  allegation  is  made  in  the  information  and  search 
warrant,  the  only  keeping  of  intoxicating  liquor  that  could  be 
in  violation  of  the  Prohibition  Act  would  be' a  keeping  of  it 
for  sale ;  the  plaintiff  could  not, therefore, have  been  misled  by 
the  language  used.  In  describing  an  offence  a  variation  from 
the  precise  words  of  the  statute  is  not  fatal,  if  the  words  used 
are  such  as  bring  the  case  within  the  plain  meaning  of  the 
Act  (Bayley,  J.,  in  R.  v.  Ridgeway,  5  B.  &  A.  527.  As  the 
words  used  in  the  information  and  search  warrant  in  this 
case  bring  the  charge  within  the  plain  meaning  of  the  Prohi- 
bition Act,  it  seems  to  me  that  they  sufficiently  describe  the 
offence. 

The  second  point  is  that  it  does  not  appear  by  the  pleas 
that  the  grounds  or  causes  of  suspicion  stated  by  the  defend- 
ant, to  satisfy  the  stipendiary  magistrate  preparatory  to  his 
issuing  the  search  warrant,  were  reduced  to  writing  in  the 
form  of  an  information  or  embodied  in  the  information  in 
writing  upon  oath  under  sec.  10  of  the  Prohibition  Amend- 
ment Act,  1905.  V 

Sub-sec.  a  of  s.  3  of  tlie  Amendment  Act,  1905,  provides 
that  "  any  stipendiary  magistrate,  if  satisfied  on  the  oath  of 
any  police  officer,  policeman,  constable,  inspector  or  official 
prosecutor  that  there  is  reasonable  ground  for  belief  that  any 
liquor  is  sold  or  kept  for  sale  contrary  to  the  provisions  of  the 
Act  in  any  place  within  his  jurisdiction,  may  grant  a  search 
warrant,"  and  s.  10  provides  that  any  information  to  obtain 
such  warrant  under  that  s.-s.  may  be  in  the  form  given  in 
the  Act.  The  information  in  question  is  in  writing  under 
oath  and  in  the  form  given  in  the  Act ;  but  it  does  not  appear 
that  the  additional  reasons  on  oath  submitted  to  the  magis- 
trate under  s.-s.  A.  of  s.  3  were  in  writing.  The  contention 
for  the  plaintiff  is  that  those  reasons  also  should  have  been  in 
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writing,  luvauso  by  k.  11  of  the  Prohibition  Act,  1900,  it 
is  provided  that  "  every  offence  against  the  Act  may  be  pro- 
secuted and  the  penalties  and  punishments  tlierofor  enforced 
in  the  manner  directed  by  the  Summary  ('onvicti<ms  Act 
<-ontained  in  the  Criminal  Code  of  Canada,  1892/'  and  be- 
cause under  that  C  ode  an  information  to  obtain  a  search  war- 
rant is  required  to  be  in  writing  on  oath.  The  form  of  in- 
formation given  in  tlie  Summary  Convictions  Act  in  the 
Criminal  Code  provides  for  the  insertion  therein  of  the  causes 
of  suspicion  on  which  it  is  based,  whereas  in  the  form  of  in- 
formation in  tlie  Prohibition  Act  there  is  no  such  provision. 
Moreover,  by  s.  11  of  the  Prohibition  Act  the  procedure  under 
the  Summary  Convictions  Act  in  the  Criminal  Code  applies 
only  "  so  far  as  no  provision  is  hereby  made  for  any  matter 
or  thing  which  is  required  to  be  done  with  respect  to  such 
prosecution."  In  the  Prohibition  Act  there  is  provision 
made  and  a  form  of  information  is  given,  consequently  the 
Summary  Convictions  Act  does  not  apply,  and  the  case  is 
governed  by  the  provisions  of  the  Prohibition  Act.  Under 
those  provisions  it  is  necessary  that  the  information  required 
by  s.  10  of  the  Prohibition  Amendment  Act,  1905,  shall  be  in 
writing  on  oath,  but  it  is  not  enacted  that  the  additional 
grounds  submitted  to  the  magistrate  under  s.-s.  (a)  of  s.  3 
shall  be  in  writing,  though  they  must  be  under  oath.  In  my 
opinion  the  pleas  shew  a  sufficient  compliance  with  the  re- 
quirements of  the  statute. 

The  third  point  is,  that  it  does  not  appear  by  the  pleas 
that  the  search  warrant  was  delivered  to  the  policeman  Phil- 
lips to  be  executed,  and  that  he  had  it  in  his  possession  when 
he  executed  it.  The  pleas  allege  that  the  warrant  was  de- 
livered to  policeman  Phillips,  and  the  return  to  it  made  by 
him  shews  that  it  was  executed  by  him.  It  appears  to  me  that 
the  proper  view  to  be  taken  of  these  facts  is  that  it  was  de- 
livered to  the  officer  to  bo  executed.  From  the  delivery  of  the 
warrant  to  the  policeman  and  its  execution  by  him  it  is 
legitimately  inferable  that  he  had  it  in  his  possession  at  the 
time  he  executed  it.  It  will  be  presumed  until  the  contrary 
is  shewn,  that  a  sheriff,  constable,  or  other  such  officer  has 
l>erfonned  the  duties  imposed  upon  him  by  law.  It  was  the 
duty  of  the  police  officer  executing  the  warrant  to  have  it 
with  him  at  the  time  he  executed  it,  and  as  nothing  to  the 
ccntrary  appears  the  presumption  is  that  he  had  it. 
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The  only  remaining  point  is  that  the  defendant  being  the 
prosecutor  could  not  legally  execute  the  warrant  either  by 
himself  or  as  an  assistant  to  policeman  Phillips. 

Section  8  of  the  Prohibition  Act,  1900,  provides  that  any 
prosecution  for  any  penalty  under  the  Act  may  be  brought 
in  the  name  of  the  inspector;  and  the  proceeding  in  ques- 
tion was  one  leading  to  a  prosecution  for'  a  penalty. 

Section  6  of  the  amending  Act  of  1905  enacts  that  "  when 
any  inspector,  policeman,  constable  or  officer  making  or  at- 
temping  any  search  under  or  in  pursuance  of  the  authority 
conferred  by  the  Act,  or  under  the  warrant  mentioned  in  this 
section,  finds  in  any  house  or  place  any  liquor,  he  may  forth- 
with seize  and  remove  the  same."  It  appears  to  me  that  these 
provisions  may  fairly  be  interpreted  to  mean  that  the  inspec- 
tor, even  as  prosecutor,  may  himself  seize  the  liquor  und^  a 
search  warrant;  and  if  he  could  do  so  as  inspector  by  him- 
self he  surely  was  not  disenabled  because  he  did  it  as  an 
assistant  to  the  police  officer  under  a  warrant  which  autho- 
rized that  officer  to  have  with  him  such  assistance  as  might 
be  necessary. 

I  am  of  opinion  that  the  pleas  demurred  to,  although 
somewhat  inartistically  drawn,  are  not  essentially  insuffi- 
cient in  substance.     Judgment  on  the  demurrer  should,  ther« 
fore,  be  for  the  defendant  with  costs. 

Demurrer  overruled. 
J.  J.  Johnston,  for  plaintiff. 

Attorney-General  Peters,  for  defendant. 


PRINCE  EDWABD  ISLAND. 

supreme  court  op  judicature. 

Hilary  Term,  1908. 
Full  Court.  February  17th,  1908. 

McAUTAY  v.  McDonald. 

Easement — Private  Right  of  Way — Plea  of — C.  L,  P.  Act, 

s.  95-^Evidence  of  User  of  Public;. 

Sullivan,  C.J. : — ^This  case  was  tried  before  Mr.  Jnetioe 
Hodgson  and  a  jury  last  July  term  at  Georgetown.  It  is  an 
action  for  trespass  in  entering  land  of  the  plaintiff  and  cot- 
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ting  a  wire  fence  thereon.  The  pleas  to  the  declaration  are, 
first,  not  guilty,  and  secondly,  a  plea  justifying  the  alleged 
trespasses  in  the  exercise  of  a  private  right  of  way.  At  the 
trial,  the  jury  found  a  verdict  for  the  defendant,  and  an  ap- 
plication is  now  made  on  behalf  of  the  plaintiff  for  a  rule 
calling  upon  the  defendant  to  shew  cause  why  judgment 
should  not  be  entered  for  the  plaintiff,  non  obstante  veredicto, 
on  the  ground  that  the  defendant's  plea  of  justification,  while 
it  confesses  the  alleged  trespasses,  gives  no  valid  answer  to 
the  cause  of  action  set  forth  in  the  plaintiff's  declaration, 
the  allegations  contained  in  it  not  being  available  to  the  de- 
fendant in  point  of  law  under  the  practice  of  this  Court ;  or 
in  the  alternative,  for  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  evidence,  and  that  the  learned  trial 
Judge  admitted  improper  evidence  and  misdirected  the  jury. 

As  to  the  first  point,  the  plea  to  which  exception  is  taken 
reads  as  follows :  ^^  That  at  the  time  of  the  alleged  trespass 
the  defendant  was  possessed  of  land,  the  occupiers  whereof 
for  forty  years  and  upwards  before  this  suit  enjoyed  as  of 
right  and  without  interruption,  a  way  on  foot  and  with 
horses,  carts,  carriages  and  sleighs,  from  the  said  land  of  the 
defendant  over  the  said  land  of  the  plaintiff  io  the  shore  of 
the  Gulf  of  St.  Lawrence,  and  from  the  said  shore  over  the 
said  land  of  the  plaintiff  to  the  said  land  of  the  defendant,  at 
all  times  of  the  year,  for  the  more  convenient  occupation  of 
the  said  land  of  the  defendant,  and  the  defendant  broke  and 
entered  the  said  close  of  the  plaintiff  for  the  purpose  of  using 
said  way,  and  in  using  the  same  and  in  so  doing  necessarily 
trod  down  the  grass  growing  thereon;  and  because  the  said 
wire  fence  had  been  placed  and  was  then  wrongfully  in  the 
said  way  obstructing  the  same,  the  defendant  necessarily 
broke  down  and  destroyed  the  said  wire  fence  for  the  purpose 
of  using  the  said  way,  doing  no  unnecessary  damage  in  that 
behalf,  which  are  the  alleged  trespasses." 

In  all  ite  material  parts  this  plea  is  in  accordance  with 
the  form  No.  44  in  Schedule  B  of  the  Common  Tiaw  Pro- 
cedure Act,  and  it  is  enacted  by  sec.  95  of  that  Act  that  such 
forms  shall  be  sufficient,  and  that  thoy  and  tlic  like  forms 
may  be  used  with  such  modifications  as  may  be  necessary  to 
meet  the  facts  of  the  case.  The  plea  in  this  case  alleges  an 
enjoyment  of  the  right  of  way  for  forty  years  and  upwards 
instead  of  twenty  years  as  in  the  statutory  form,  but  as  the 
greater  includes  the  less  that  is  not  a  fatal  error.  The  chief 
objection  to  the  plea  is,  that  it  is  pleadable  only  under  the 
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Iinj)erial  Act  2  &  3  Wm.  IV.  c.  71,  s.-s.  2-5,  and  that  as  that 
statute  is  not  in  force  in  this  province  the  plea  is  not  available 
to  the  defendant.  That  would  be  a  good  objection  if  the 
Provincial  Common  Law  IVocedure  Act  had  not  adopted  that 
foim  of  plea  and  enacted  that  it  should  be  sufficient.  With 
respect  to  the  language  and  form  of  pleadings  in  general, 
s.  54  of  the  Common  Law  Procedure  Act  enacts  that  all  state- 
rfients  which  need  not  be  proved  shall  be  omitted.  It  is, 
therefore,  only  necessary  to  allege  what  is  required  to  be 
proved.  What  was  required  to  be  proved  in  this  case  to  estab- 
lish the  defendant's  contention,  was  twenty  years'  adverse 
user,  and  under  the  plea  in  question  evidence  of  such  user 
was  admissible;  tlie  plea  is,  therefore,  sufficient  for  its  pur- 
pose in  this  action.  The  application  to  enter  judgment  for 
the  plaintiff  non  obstante  veredicto  must  be  refused. 

With  regard  to  the  alternative  application  for  a  new  trial, 
1  have  gone  carefully  over  the  learned  Judge's  notes,  and  I 
am  of  opinion  that  the  evidence  was  ample  to  justify  the  ver- 
dict. I  am  further  of  opinion  that  the  evidence  complained 
of  as  having  been  im])roperly  admitted,  viz.,  evidence  of  user 
of  the  way  by  the  public,  could  not  well  have  been  excluded 
in  the  circumstances,  and  that  its  admission  in  view  of  the 
Judge's  charge  could  not  have  misled  the  jury.  As  to  the 
alleged  misdirection,  T  have  read  the  notes  of  the  charge  and 
I  have  failed  to  discover  in  the  language  used  any  misdirec- 
tion. All  the  evidence  regarding  the  right  of  way  as  well  as 
regarding  the  alleged  trespass,  extra  viam,  was  properly  sub- 
mitted to  the  jury  with  adequate  instructions  as  to  the  law 
bearing  upon  the  whole  case. 

There  is  no  ground  for  a  new  trial.  The  plaintiff's  ap- 
plication for  a  rule  will  be  refused. 

Fitzgerald,  J.: — This  is  a  motion  for  a  rule  nisi  for  a 
new  trial,  or  in  the  alternative,  for  judgment  for  plaintiff 
non  obstante  veredicto. 

The  plaintiff  declared  for  trespass  to  lands  to  which 
the  defendant  pleaded  the  following  plea,  "The  defendant 
by,  etc.,  says  that  at  the  time  of  the  alleged  trespass  the 
defendant  was  possessed  of  land,  the  occupiers  whereof 
for  forty  years,  etc.,  enjoyed  as  of  right,  ete.,  a  way  on 
foot,  and  with  horses,  etc.,  from  the  said  land  of  the  de- 
fendant over  the  said  land  of  the  plaintiff,  etc." 

The  plaintiff  replied  "  that  the  occupiers  of  the  said  land 
did  not  for  forty  years  before  this  suit  enjoy  as  of  right. 
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and  without  interruption  the  alleged  way/'  and  also  new 
assigned^  on  both  of  which  replications  defendants  joined 
issue. 

The  Judge  in  charging  the  jury  explained  to  them  that 
a  private  right  of  way  such  as  was  claimed  in  this  case 
ripened  into  a  rights  when  its  user  had  been  openly  acqui- 
esced in  for  twenty  years,  leaving  it  to  them  to  say,  under 
the  evidence,  whether  the  defendant  had  uninterruptedly  used 
and  enjoyed  the  way  (or  old  road  claimed)  for  over  twenty 
years  with  the  acquiescence  of  the  servient  owners,  instruct- 
ing them,  if  they  so  found,  that  their  verdict  should  be  for 
the  defendant,  if  otherwise  for  the  plaintiif. 

The  jury  found  for  the  defendant. 

it  is  contended  that  the  plea  justifying  the  trespass  com- 
plained of  does  not  raise  the  issue  to  put  to  the  jury,  and 
that  to  do  so  either  a  plea  of  prescription  at  common  law, 
or  of  a  way  by  non-existing  grant,  should  have  been  pleaded. 

The  plea  pleaded  is  a  copy  in  all  its  material  parts  of 
that  given  in  our  Common  Law  Procedure  Act,  see.  4r), 
which  by  that  statute  is  iiuule  sufficient  for  its  purpose;  and 
by  which  statute,  sec.  54,  it  is  declared  that  all  statements 
which  need  not  l)e  proved,  etc.,  shall  in  general  be  omitterl 
in  pleadings. 

The  doctrine  of  acquisition  of  easements  by  lost  grant, 
has  well  been  called  an  antiquated  relic  of  the  common  law, 
and  which  it  is  not  necessary  to  resort  to  at  the  present  day 
when  equitable  principles  prevail,  and  the  technicality  of  the 
old  common  law  has  given  away  to  them. 

Bowen,  ]j.  J.,  in  Angus  v.  Dalton,  4  Q.  B.  I).  IfJ'i. 

And  the  law  is  well  settled  that  a  jury  ought  to  be  di- 
rected that  if  tliey  believed  that  there  had  been  what  was 
equivalent  to  adverse  possession  as  of  right  for  more  tlian 
twenty  years,  they  ought  to  presume  that  it  originated  law- 
fully— that  is  in  most  cases  by  grant — that  no  one  had  the 
faintest  belief  that  any  grant  had  ever  existed  and  the  pre- 
sumption was  known  to  be  a  mere  fiction:  see  I/)rd  Black- 
bum  in  same  case,  (5  App.  Cas.  p.  740.  See  also  Lush,  J., 
at  p.  90  of  3  Q.  B.  D.,  or  as  Thesiger,  L.J.,  at  p.  172  of  4 
Q.  B.  I),  shortly  expresses  it,  '*  an  uninterrupted  possession 
for  twenty  years  raises  a  presumption  of  right,  and  ever 
since  the  decision  in  Darwin  v.  Upton  it  has  been  held  that 
in  the  absence  of  any  evidence  to  rebut  the  presumption,  a 
jury  should  be  told  to  act  upon  it."  This  plea  admittedly 
sets  forth  all  that  it  is  necessary  to  prove  in  support  of  the 
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right  of  way  claimed,  viz.,  an  adverse  uninterrupted  user  of 
twenty  years  or  over,  and  under  the  Common  Law  Procedure 
Act,  it  is  not  now  necessary  to  refer  in  it  to  the  fiction  of  a 
lost  grant,  as  it  is  a  matter  which  need  not  be  proved;  nor 
is  it  necessary  for  the  Judge  on  the  trial  to  make  any  refer- 
ence to  that  antiquated  relic,  the  only  issue  and  nothing  else, 
''being,  was  there  an  adverse  enjoyment  as  of  right  for 
twenty  years  or  a  little  more/'  See  Lord  C.  J.  Cockburn  in 
Angus  V.  Dalton. 

Such  questions  of  fact  as  the  disability  of  the  servient 
owner,  or  his  ignorance  of,  or  legal  incompetence  or  incapa- 
city to  resist  the  user,  being  at  all  times  in  issue,  to  be  ad- 
vanced in  rebuttal  of  the  presumption  of  a  grant  of  such 
easement.  In  this  case  no  question  arises  as  to  the  title  of 
the  dominant  and  servient  owners,  for  it  is  admitted  that  the 
presumed  grant  was  from  a  former  freeholder  of  the  land  in 
and  upon  which  the  easement  was  exercisable  to  a  former 
freeholder  of  the  tenements  in  respect  of  which  it  is  claimed. 

The  fact  that  this  plea  claims  possession  for  forty  years 
and  upwards  cannot  affect  its  legality.  The  greater  includes 
the  less.  If  the  defendant  establishes  under  it,  title,  right, 
and  user  for  upwards  of  twenty  years  he  has  proved  a  legal 
justification  to  the  trespass  alleged.  It  may  be  the  forty 
years  was  named  to  cover  some  possible  disability',  though 
none  was  eslabUshed  on  the  trial. 

I  think  the  plea  is  therefore  a  good  one,  under  our  Com- 
mon Law  Procedure  Act. 

I  do  not  refer  particularly  to  the  fact  that  the  Imperial 
Statute,  2  &  3  Wm.  IV.  ch.  71,  is  not  in  force  here,  and  that 
under  it  this  form  of  plea  first  appeared,  for  though  the 
Act  be  not  in  force,  the  plea  is  by  our  statute  made  avail- 
able for  use  as  a  short  and  concise  form  of  pleading  a  right 
of  way  acquired  by  twenty  years'  user.  No  such  user  can 
be  made  effective  to  establish  a  right  of  way  in  this  province, 
except  under  the  long  established  common  law  of  the  land 
as  interpreted  by  its  judiciary.  The  plea,  therefore,  if  used 
at  all,  can  only  be  in  reference  to  such  user,  and  not  in  rela- 
tion to  any  statutory  prescriptive  right,  for  we  have  none 
here. 

Judgment  for  plaintiff  non  obstante  veredicto  must  be 
therefore  refused. 

As  to  a  new  trial,  after  a  careful  reading  of  the  notes  of 
the  evidence,  there  appears  to  me  ample  evidence  to  sustain 
the  finding  of  tlie  jury  that  the  servient  owners  in  fee  had 
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acquiesced  in  the  private  right  of  way  claimed;  a  right  of 
way  whicli  apparently  first  began  its  user  when  the  early 
settlers  on  this  sea-shore  front  required  such  a  way  across 
their  neighbour's  adjoining  farms  to  reach  the  only  two 
aecessible  beaches  in  the  locality,  viz.,  Chepstow  and  Norris 
pond;  which  became  afterwards,  possibly,  a  public  way  used 
by  others  who  found  it  convenient  in  their  travel,  and  which 
ceased  to  be  a  public  way  when  a  post  road  was  afterwards 
made  for  general  use. 

It  was  objected  that  some  evidence  of  the  use  of  this 
way  as  a  public  road  was  allowed  to  be  given  to  the  jury. 
It  seems  to  me  that  it  was,  under  the  circumstances,  almost 
impossible  to  exclude  it.  The  only  question  here  is,  did  the 
Judge  clearly  distinguish  to  the  jury  the  difference  between 
the  claim  of  a  private  right  and  that  of  a  public  way  ?  His 
charge  before  us  shews  that  he  did.    He  said : — 

"  It  is  not  claimed  that  it  is  a  public  way  now,  and  if  the 
user  has  existed,  as  I  have  explained,  for  twenty  years,  and 
if  ever  that  ripened  into  a  public  way,  it  is  without  prejudice 
to  the  private  rights  which  would  revive  when  the  public 
abandoned  it  as  the  King's  highway .'' 

Under  such  a  direction  the  jury  could  not  rationally  con- 
found a  private  right  with  a  public  one,  or  suppose  that  a 
private  right  of  way  could  be  proved  by  evidence  of  a  public 
right. 

The  other  grounds  on  which  this  rule  is  claimed,  viz., 
other  trespasses  proved — not  sufficient  evidence  of  continu- 
ous user — and  that  the  right  of  way  was  only  acquired  for 
particular  purposes,  I  do  not  think  require  particular  refer- 
ence. 

These  issues  were  all  left  to  the  jury,  and  I  cannot  disturb 
their  finding,  when  there  is,  as  I  think,  reasonable  evidence 
to  support  it. 

The  rule  will  be  refused  for  a  new  trial. 

Hodgson,  J.: — Having  read  the  judgment  delivered  by 
Mr.  Justice  Fitzgerald,  I  concur  for  the  reasons  therein 
stated. 

Rule  refused. 

A.  L.  Fraser  and  J.  A.  Mathiepon,  K.C.,  for  plaintiff. 
0.  Gaudet,  for  defendant. 
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PRIirCE  EDWABS  ISLAITD. 

SUPBUMK   COUKT.  HiLAKY   TkRM,   1908. 

W.  W.  SULLIVAN  AND  OTHERS  V.  THOMAS  SWKKNEY. 

Ejectment — Landlord  and  Tetiant — Payment  of  Civic  Taxes 
— Occupant  Paying  Taxes  on  Land  for  the  Owner  by 
Agreement — Payments  Construed  as  Rent — Tenancy  at 
Will — Statute  of  Limitations — New  Trial  Refused. 

Fitzgerald,  J.: — This  is  an  action  of  ejectment  at  the 
suit  of  the  plaintiffs,  trustees  of  the  will  of  the  late  Lady 
Wood,  under  which  the  land  in  dispute,  with  others  known 
as  the  Fanning  Estate,  is  held  in  trust  for  the  Indians  of  the 
province  and  to  provide  an  asylum  for  the  deaf  and  dumb. 

It  was  tried  before  me  last  Trinity  Term,  and  the  jury 
found  a  verdict  for  the  plaintiffs. 

The  locus  consists  of  several  lots  of  swamp  land  situate' 
at  tlie  extreme  eastern  end  of  the  city  of  Charlottetown,  an<l 
of  little  or  no  value,  except  as  pasture  lane),  their  present 
value  l)eing  occasioned  by  reason  of  the  P.  K.  I.  liaiiroad 
running  through  the  locus,  and  the  ikh*(1  of  it  as  an  extension 
to  tlie  rifle  range. 

According  to  the  ])laintiffs'  evidence  it  appears  tliat  in 
ISSo  the  presc»nt  Chief  Justice,  then*  Attorney-General  of 
the  province,  and  Mr.  Justice  Hodgson,  were  acting  with  the 
then  Chief  Justice,  as  the  trustees  of  this  will:  and  in  that 
year  that  the  forincr,  on  heiialf  of  the  trustees,  let  one  Pat- 
rick Sweeney  into  possession  under  the  following  circum- 
stances.    I  quote  the  evidence  given  by  the  Chief  Justice: 

•^  I  knew  the  late  Patrick  Sweeney ;  he  spoke  to  me  about 
the  lots;  he  asked  nic  if  he  could  have  them  for  some  pasture 
for  cows.  At  first  I  told  hom  nothing  had  been  settled  with 
regard  to  this  j)roperty,  and  nothing  could  be  done  then. 
Sweeney  came  to  nie  again,  and  asked  me  if  he  could  have 
the  lots  for  a  short  time.  In  the  spring  of  1885,  1  think  it 
was,  we  had  some  conversation,  and  1  told  Sweeney  if  he 
would  pay  the  taxes  upon  the  property  he  nnght  use  it  as 
pasture  until  it  was  wanted,  but  dire<;tly  it  was  wanted  he 
must  give  it  up,  and  he  said  he  would  pay  the  taxes.  It  was 
only  partially  fenced  at  that  time,  and  that  he  would  put 
the  fence  up  himself.  In  the  autumn  following,  or  winter, 
Sweeney  came  to  me  again,  and  he  said  he  would  have  to  go 
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to  more  expense  putting  up  the  lenoe  and  he  would  like  to 
get  a  long  lease  of  it  or  he  would  like  to  purchase  the  pro* 
perty.  I  told  him  nothing  of  the  kind  could  be  done  then^ 
but  that  I  was  going  to  England  and  I  would  see  the  solici- 
tors who  had  something  to  do  with  the  matter.  Later  on  I 
saw  him  in  the  spring  of  1886  and  I  told  him  nothing  could 
be  done.  He  might  go  on  just  as  he  was^  pay  the  taxes^  but 
he  was  to  give  the  land  up  at  any  time  it  was  required  for  the 
purposes  of  the  trust.  That  is  all  the  conversation  1  had 
with  him." 

Cross-examined — ^'^  I  told  Sweeney  to  take  possession;  1 
told  him  he  might  take  possession,  that  was  in  1885.  I  un- 
derstood from  him  he  got  possession.  He  came  to  me  com- 
plaining that  it  required  more  fencing  than  he  at  first 
thought.  I  think  he  must  have  got  possession;  he  told  me 
he  had  a  cow  or  two  cows  on  it.'* 

The  land  at  that  time  was  assessed  for  civic  taxes  in  the 
name  of  the  owners;  thus  appearing  in  the  assessment  roll 
of  real  estate  in  the  city:  "  Fanning  Estate,  W.  W.  Sullivan 
and  others,  Trustees." 

It  further  appeared  that  these  taxes  for  other,  and  the 
previous  year,  1884,  had  been  paid  by  Mr.  Sullivan.  The 
receipt  for  that  year  was  produced,  signed  by  the  city  clerk, 
and  read :  "  Received  from  Fanning  Estate,  per  W.  W.  Sulli- 
van, etc." 

That  in  the  year  1891  Patrick  Sweeney  died.  That  up 
to  the  year  1895  the  taxes  were  paid  on  this  land  as  being 
owned  by  the  Fanning  estate,  and  were  so  assessed  in  the 
civic  assessment  rolls,  and  that  according  to  the  books  of 
the  corporation  and  the  receipts  produced,  beginning  from 
the  year  1885  up  to  and  until  the  year  1890.  All  receipts 
for  the  taxes  paid  on  these  lands  were  given  as  "received 
from  Estate  Fanning  per  Patrick  Sweeney,"  or  Patrick 
.Sweeney  for  "Estate  Fanning." 

That  on  the  20th  day  of  Septenibor,  1890,  Patrick  Swee- 
ney executed  under  seal  an  assignment  of  all  his  right,  title 
and  interest  in  these  lots  to  the  defendant  in  consideration  of 
$1,  and  that,  from  that  year,  such  taxes  as  were  paid,  were 
paid  by  defendant. 

The  defendant,  at  the  trial,  claimed  title  as  being  the 
occupant  of  the  locus  from  the  year  1883  in  his  own  right, 
when  he  entered  and  took  a  squatter's  possession,  and  fenced 
and  used  it  himself  as  a  pasture. 

vols.    IT.    K.L.R.    MO.    10 — B2 
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In  my  charge  to  the  jury  1  left  it  to  them  to  find  whether 
Patrick  Sweeney  entered  and  took  possession  as  a  tenant  of 
the  plaintiffs  in  1885  and  remained  so  until  the  assignment 
of  1890^  paying  the  taxes  up  to  that  date  as  and  for  the 
rental  of  the  locus;  or  whether  on  the  contrary  Thomas 
Sweeney  had  taken  and  held  possession  in  1883  wholly  out- 
side of  his  father  as  he  claimed;  directing  them,  that  in  the 
event  of  their  finding  that  Patrick  Sweeney  so  entered  and 
paid  the  taxes,  that  their  verdict  should  be  for  the  plaintiflb, 
but  that  should  they  believe  the  defendant's  testimony,  their 
verdict  should  be  for  him. 

Their  finding  has  determined  that  the  tenancy,  as  de- 
tailed by  the  Chief  Justice,  existed  between  the  plaintifb  and 
the  late  Patrick  Sweeney. 

Numerous  questions  were  raised  on  the  argument  held 
before  me  alone,  on  the  return  of  the  rule  for  a  new  trial  {ba 
my  two  brother  Judges  are  plaintiffs  in  the  cause),  but  only 
one  of  them  in  my  judgment  requires  from  me  any  serious 
consideration,  and  that  is,  is  the  payment  by  the  lessee  of 
these  civic  taxes  a  payment  of  rent  to  his  landlord? 

On  the  trial  I  treated  it  as  such,  ruling  that,  it  being  ao, 
the  Statute  of  Limitations  did  not  begin  to  run,  at  most, 
before  1900,  if  plaintiffs'  story  were  true,  and  consequently 
that  the  plaintiffs  were  not  barred  in  their  right  of  action  at 
the  commencement  of  this  suit,  the  twenty  years  required  by 
the  statute  not  having  expired;  but  that  if  defendant's  story 
was  a  true  one  the  plaintiffs'  title  was  extinguished  by  the 
statute. 

This  is,  I  think,  a  tenancy  at  will,  as  it  was  apparently 
intended  that  it  should  be  in  the  power  of  the  lessors  to  put 
an  end  to  it  at  any  time  the  locus  might  be  required  for  the 
purposes  of  the  trust.  Morton  v.  Woods,  L.  R.  4  Q.  B.  at 
p.  306. 

A  tenancy  at  will,  subject  to  the  payment  of  a  certain 
sum  of  money,  namely,  the  taxes  due  thereon  for  such  nee 
and  occupancy  by  the  tenant. 

Is  this  a  rent  within  the  meaning  of  the  Statute  of  Limi- 
tations? 

I  take  it  that  if  it  is,  the  statute  would  not  begin  to  run 
until  1890,  as  sec.  5  of  our  statute  (7  of  the  Imperial 
Act  of  3  &  4  Wm.  IV.  ch.  27),  was  not  intended  to  bar  the 
landlord's  remedy  by  efflux  of  time,  so  long  as  he  continued 
to  receive  rent  from  his  tenant. 
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Lord  St.  Ijeonards,  K.  P.  St.  p.  53,  and  Banning  on  St. 
Lim.  p.  139. 

And  as  payment  of  rent  would  be  held  to  operate  as  an 
eBtoppel  on  a  tenant  from  setting  up  an  adverse  title. 

Two  decisions  were  cited  before  me,  Davis  v.  McKinnon, 
31  U.  C.  Q.  B.  564,  and  Finch  v.  Gilray,  16  Ont.  A.  K.  484, 
and  I  have  not  been  able  to  find  others.  In  both  of  these 
the  question  of  payment  of  taxes  as  rent  was  before  the 
appellate  Court  of  Ontario. 

In  the  first  case  it  was  held  that  the  payment  of  taxes 
being  a  periodical  one,  could  only  be  accounted  for  upon  the 
ground  that  it  was  paid  as  compensation  and  rent,  and  to 
create  the  relation  of  landlord  and  tenant,  and  it  was  furtlier 
held  to  be  such  a  reservation  of  an  annual  rental  as  to  turn  a 
tenancy  at  will  into  a  tenancy  from  year  to  year.  There  was 
in  the  case  no  other  rental,  and  the  Court  held  that  the  pay- 
ment of  these  taxes  direct  to  the  collector  as  a  compensation 
for  the  occupation  of  the  premises  had  all  the  attributes  of 
rent,  an  annual  payment  which  could  be  reduced  to  a  cer- 
tainty^ and  payable  on  account  of  the  enjoyment  of  the  land 

In  the  second  case  cited,  the  facts  were  entirely  different : 
there  the  agreement  was  that  the  tenant  was  to  pay  the  taxes, 
as  well  as  a  certain  sum  for  rent ;  and  Mr.  Justice  McLellan, 
as  I  understand  his  judgment,  rested  his  decision  upon  two 
points:  First,  that  it  could  not  fairly  be  said  that  by  the 
express  terms  of  the  agreement  the  taxes  were  to  be  paid  as 
so  much  additional  rent.  "  The  parties  no  doubt  could,"  he 
said,  "  have  agreed  to  that,  but  I  think  it  is  not  proved  that 
they  did  so  in  this  case,  and  the  question  is  whether,  in  every 
case  when  a  tenant  agrees  with  his  landlord  to  pay  the  taxes, 
they  are  in  law  a  part  of  the  rent,  and  subject  to  all  its  legal 
incidents." 

In  the  case  before  me  the  payment  of  the  taxes  was  not 
a  payment  in  addition  to  any  rent.     It  was  the  only  pay 
ment,  and  by  the  terms  of  the  agreement  it  must  be  held,  I 
think,  that  these  taxes  were  expressly  agreed  to  be  received 
and  paid  as  a  rental  for  the  occupancy  of  the  land. 

The  pecond  point  upon  which  Mr.  Justice  McLellan 
rested  his  decision,  was,  that  the  tenant  must  be  regarded  as 
having  paid  his  taxes  in  discharge  of  his  legal  obligation  to 
the  municipality,  and  it  was  therefore  impossible  to  regard 
it  as  a  rent  incurred  by  the  landlord  or  as  an  acknowledg- 
ment of  title. 
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This  was  unquestionably  so  under  the  statutes  quoted  by 
the  learned  Judge,  but  it  was  argued  before  me  that  under 
our  legislation  there  was  no  obligation  on  Patrick  Sweeney 
to  pay  a  farthing  of  taxes  on  this  locus. 

A  careful  examination  of  the  Civic  Act  of  incorporation 
under  which  these  taxes  were  then  imposed,  43  Vic.  ch.  15, 
leads  me  to  the  same  conclusion. 

The  scheme  of  that  enactment  appears  to  have  been  to 
value  all  real  estate  in  tlie  city  a«  the  same  was  owned  at  the 
time  of  the  assessment,  or  in  case  the  ownership  is  not  known, 
as  the  same  was  occupied  at  that  time,  and  then,  after  the 
rate  of  assessment  had  been  fixed  by  the  council,  to  rate  the 
same  to  or  against  the  person  who  is  such  owner  or  apparent 
owner.  Then  the  city  collector  was  authoriz^ed  to  collect  the 
rates  for  real  estate  from  the  parties  so  named  and  rated, 
and  in  default  of  payment,  after  serving  a  written  notice  on 
such  parties,  to  issue  execution  against  them  personally,  or 
in  the  alternative,  after  the  publication  of  the  names  of  such 
defaulters  "  and  the  amount  due  from  them  respectively, 
with  a  statement  of  the  number  of  the  town  lot,  etc.,  upon 
which  such  assessment  is  in  default,"  to  sell  all  real  estate  so 
in  arrear  for  taxes,  by  public  auction." 

It  would  appear,  therefore,  that  there  is  under  this  sta- 
tute no  personal  obligation  or  liability  on  any  person,  save 
that  one  against  whom  the  property  has  been  assessed,  and 
that  before  any  process  enforcing  payment  from  him  can  be 
issued  or  enforced,  written  notice  of  his  default  must  be 
served  upon  him. 

Without  examining  further  the  many  clauses  in  this  sta.- 
tute,  I  think  this  is  a  correct  interpretation  of  it. 

It  follows,  therefore,  that  as  the  locus  was  value<l,  a.<^- 
sessed  and  rated  in  the  name  of  the  owner,  described  as  the 
Fanning  Estate,  with  Mr.  Sullivan  designated  as  the  agent, 
no  taxes  could  be  collected  from  any  other  person,  no  ^one 
else  being  liable,  the  only  other  alternative  on  non-payment 
being  a  sale  of  the  lands. 

Therefore  in  the  case  before  me  the  landlord,  being  liable 
for  the  taxes,  agreed  to  permit  a  third  person,  who  has  no 
liability,  to  occupy  and  enjoy  the  premises,  on  his  agree- 
ing to  discharge  the  landlord's  liability  for  these  taxes, 
and  further,  we  have  this  tenant  Patrick  Sweeney  paying 
these  taxes,  not  in  his  own  name,  but  in  the  name  of  "  The 
Fanning  Estate,  per  P.  Sweeney ''  (making  clear  that  he 
was  discharging  their  liability,  not  his  own). 
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Is  there  any  other  reasonable  way  of  accounting  for  sue], 
payments  than  that  it  was  paid  as  compensation  and  rent — 
a  stipulated  amount  for  the  occupation  of  the  premises — and 
does  it  make  any  diiference  that  it  is  agreed  that  this  amount 
should  be  paid  direct  to  the  collector?  I  cannot  think  it 
does. 

In  Finch  v.  (lilray  it  was  admitted  "  that  an  agreement 
to  pay  the  landlord  every  year  for  the  rent  an  amount  equal 
to  the  taxes,  which  might  be  discharged  by  paying  the  taxes, 
would  be  a  good  reservation." 

What  is  this  case  but  just  such  a  proposition?  It  is  not 
a  rent  reserved  to  a  stranger,  it  is  a  something  issuing  out  of 
the  land,  as  a  compensation  during  the  term,  and  it  is  an 
acknowledgment  made  by  the  tenant  that  he  holds  as  such, 
and  why  cannot  it  be  treated  as  rent  or  receipt  of  the  profits 
of  the  land,  within  the  meaning  of  the  Statute  of  Limita- 
tions ? 

That  statute,  as  1  understand  it,  gives  title  to  the  occupant 
after  twenty  years  of  cessation  of  possession  by  the  owner, 
when  there  is  no  special  relation  existing  between  the  parties 
to  account  for  the  owner^s  non-possession,  and  the  statute 
does*  not  begin  to  run  until  the  possession  or  "  receipt  of  the 
profits  of  such  land  '*  has  been  discontinued  to  the  owner,  or 
"  at  the  last  time  at  which  any  such  profits  were  or  was  so 
received." 

There  was  the  special  relation  of  landlord  and  tenant  be- 
tween the  plaintiffs  and  the  late  Patrick  Sweeney,  and  they 
were  in  receipt  of  the  profits — its  full  profits  then  and  now 
as  pasture  land,  at  least  up  to  Sweeney's  death,  and  from  him 
— and  if  such  profits  were  paid  to  discharge  another  liability 
on  the  land,  a  tax  or  a  rent  charge,  that  cannot  make  them 
any  the  less  profits  arising  out  of  the  land. 

I  have  before  me  a  case  in  which  the  trustees  of  a  charit- 
able trust  are  sought  to  be  ousted  of  their  title  by  a  person 
whose  original  claim  of  possession  is  justly  found  by  a  jury 
to  be  unfounded  and  untrue,  and  whose  only  claim  must 
therefore  be  under  a  tenant  of  the  trustees ;  and  who  himself 
in  August,  1891,  paid  taxes  on  this  locus  as  owned  by  the 
Fanning  Estate,  the  receipt  of  that  date  reading,  "  Received 
from  Estate  Fanning,  per  Thomas  Sweeney,''  and  who  only, 
at  the  last  moment,  and  when  this  land  has  become  valuable 
by  the  accident  of  its  position,  makes  a  serious  claim  to  title : 
See  the  evidence  of  Mr.  Morson  and  Mr.  Weeks. 
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1  am  quite  aware  that  a  different  view  of  these  taxes  as  a 
rental  may  be  held^  but  I  cannot  so  read  our  statute  as  to 
hold  that  a  tenant  put  into  possession  by  the  owner  and 
payings  under  agreement  so  to  do^  the  profits  of  the  land  to 
the  landlord  or  for  his  use  and  benefit^  can  acquire  title,  as 
he  must,  by  a  possession  inconsistent  with  the  title  of  the 
lawful  owner. 

The  rule  for  a  new  trial  will  be  refused. 

W.  A.  0.  Morson,  K.C.,  for  plaintiffs. 
A.  A.  McLean,  K.C.,  for  defendant. 


NEW  BSVirSWICK. 

Full  Court.  February  7th,  1908. 

REX  V.  CITY  OF  ST.  JOHN,  ex  parte  ABBOTT. 

Municipal     Law — Taxation — Dominion     Officer — Assessmeni 

of  Salary — Validity, 

F.  C.  Abbott  of  the  city  of  St.  John,  tide  waiter  in  the 
outside  service  in  the  department  of  customs  of  the  govern- 
ment of  Canada,  in  receipt  of  an  official  salary,  was  assessed 
in  the  city  of  St.  John  for  municipal  purposes  on  the  said 
salary  as  income  for  the  year  1907. 

On  August  20th,  1907,  Tuck,  C.J.,  granted  an  order 
nisi  to  quash  the  assessment  on  the  ground  that  a  salary 
received  by  a  civil  servant  of  the  Dominion  of  Canada  aa 
such  was  not  assessable  by  the  city  for  municipal  purposes. 

The  matter  was  argued  in  Michaelmas  Term  last. 

H.  A.  McKeown,  A.-6.,  in  support  of  the  order  nisi  to 
quash. 

C.  N.  Skinner,  K.C.,  contra. 

The  judgment  of  the  Court  (Barker,  C J^.,  Haningtow, 
Landry  and  McLeod,  JJ.),  was  delivered  by 

Barker,  C.J. : — This  application  involves  simply  the 
question  whether  the  salary  of  an  official  of  the  Dominion 
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Government  is  liable  to  taxation  for  municipal  purposes  in 
the  city  of  St.  John.  Under  previous  decisions  of  this 
Court,  following  in  that  respect  decisions  in  Ontario  and 
elsewhere,  this  assessment  should  be  quashed.  It  is,  how- 
ever, contended  that  the  plecision  of  the  Judicial  Committee 
of  the  Privy  Council  in  Webb  v.  Outrim  (1907),  A.  C.  81, 
is  contrary  to  the  view  hitherto  entertained  on  this  question, 
and  that  it  in  fact  overrules  the  previous  decisions  of  this 
Court.  This  application  is  made  with  a  view  of  determin- 
ing this  somewhat  important  question.  The  case  I  have 
mentioned  arose  under  a  similar  attempt  at  taxing  an  of- 
ficial of  the  Commonwealth  of  Australia  on  his  official  salary, 
and  the  courts  of  that  country  held  that  the  assessment  was 
illegal  on  the  same  grounds  as  have  been  put  forward  in 
Canada.  This  decision  the  Judicial  Committee  over- 
ruled in  the  case  I  have  mentioned.  We  think  there  is  no 
real  distinction  between  that  case  and  the  present.  It  is 
true  that  in  many  respects  the  constitution  of  Australia  is 
copied  from  a  somewhat  different  model  from  that  adopted 
by  the  framers  of  the  B.  N.  A.  Act.  In  the  case  of  Aus- 
tralia, general  powers  were  carved  out  of  the  powers  which 
the  provinces  had  previous  to  federation  and  given  to  the 
federal  parliament,  the  residuum  of  power  remaining  in  the 
provinces.  In  Canada,  specific  powers  of  legislation  were 
given  to  the  provinces,  and  the  residuum  of  power  was 
given  to  the  Dominion.  The  point  is  simply  whether  in 
imposing  this  tax  the  provincial  legislature  exceeded  its 
power. 

We  think  there  is  no  substantial  or  real  distinction  in 
this  respect  between  the  two  cases.  In  Canada,  the  pro- 
vincial legislatures  have  the  exclusive  power  because  they 
have  been  given  it  expressly — in  Australia,  the  provinces 
have  the  same  power  because  they  have  never  parted  with 
it.  We  think  the  previous  decision  of  this  Court  has  been 
overruled,  and  that  this  order  nisi  to  quash  the  assessment 
should  be  discharged. 


Editor^s  Note  : — The  effect  of  this  judgment  is  to  over- 
rule the  following  cases: — ^Ex  parte  Owen,  20  N.  B.  R.  487; 
Ackman  v.  Town  of  Moncton,  24  N".  B.  R.  103;  Coates  v. 
Town  of  Moncton,  25  N.  B.  R.  605. 
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NEW  BRUNSWICK. 

Full  Court.  February  7th,  1908. 

FARRELL  v.  PORTLAND  ROUTING  MILLS  CO.,  LTD., 

BT  AL. 

Company  Law — Shures— Contract  to  Purchase — Rescission — 
Fraud  —  Delay  in  Proceeding  to  Rescind  —  Dismissal  of 
Bill 

This  is  an  appeal,  argued  in  Michaelmas  Terra  last,  from 
the  judgment  and  decree  of  the  Judge  in  Equity  dismissing 
a  bill  filed  for  the  rescission  of  a  contract  for  the  purchase 
of  shares  in  the  respondent  company  and  for  the  repayment 
by  two  of  the  directors,  the  respondents  Manchester  and 
Elkin  of  the  purchase  money.  The  plaintiff  (appellant) 
learned  on  January  24th,  1904,  that  material  representations 
upon  which  he  had  been  induced  to  purchase  shares  in  the 
defendant  company  on  June  24th,  1903,  were  untrue.  On 
February  16th,  1904,  and  on  March  8th,  1904,  he  demanded 
at  meetings  of  the  company  a  return  of  the  purchase  money. 
Neither  demand  was  assented  to,  and  on  April  13th,  1904, 
the  company  communicated  to  him  a  formal  refusal.  A 
suit  for  rescission  was  commenced  by  him  on  the  27th  of 
December  following,  and  it  was  held  in  the  Court  of  Equity 
(3  N.  B.  Eq.  508:  '^  E.  L.  R.  244)  that  the  suit  was  barred 
by  delay. 

J.  M.  Price,  for  the  appellant  (plaintiff). 

A.  H.  Ilanington,  K.C.,  for  the  respondent  company-. 

M.  C.  Teed,  K.C.,  for  the  respondents  Manchester  and 
Elkin. 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanfngton, 
Landry  and  McLeod,  JJ.),  was  delivered  by 

Barker,  C.J.  : — The  plaintiff's  bill  in  this  case  was 
dismissed  as  against  the  defendant  company  on  the  ground 
of  delay.  It  was  filed  for  the  purpose  of  rescinding  a  pur*- 
chase  of  shares  in  the  company  brought  about  as  was  alleged, 
and  as  the  Court  found,  by  the  manipulation  of  a  broker 
employed  by  the  company  to  sell  these  shares,  contained  in 
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a  prospectus  for  which  the  company  was  held  liable.  The 
substantial^  if  not  the  only  point  involved  in  the  appeal,  so 
far  as  the  company  is  concerned,  is  whether  the  plaintiff,  by 
his  delay  in  taking  proceedings  to  set  aside  the  purchase, 
had  lost  his  right  to  do  so.  The  plaintiff  contends  that 
there  are  distinctions  between  this  ease  and  those  relied  on 
in  the  Court  below  which  render  them  altogether  inapplic- 
able here.  It  therefore  becomes  necessary  to  make  a  closer 
examination  of  the  authorities  in  order  to  see  whether  the 
plaintiff's  contention  can  be  sustained  or  not.  The  princi- 
pal distinction  to  which  the  plaintiff's  argument  was  directed 
was  that  the  authoritites  relied  on  had  reference  to  joint 
stock  companies  which  had  gone  into  liquidation,  while  the 
defendant  company  in  this  case  is  a  going  concern.  He 
also  contended  that  as  long  as  the  party  repudiated  his  bar- 
gain with  promptness,  it  was  immaterial  whether  he  took 
acitive  proceedings  to  set  aside  the  purchase  or  not,  so  long 
at  all  events  as  the  statute  of  limitation  was  not  a  bar  and 
80  long  as  no  change  in  the  position  of  the  parties  had 
taken  place,  which  rendered  complete  restitution  impossible. 
Though  there  is  no  hard  and  fast  rule  governing  all  these 
cases,  there  are  general  rules  and  general  principles  by 
which  they  must  be  determined.  The  rule  that  a  party  who 
seeks  to  repudiate  a  contract  brought  about  by  fraud  or 
misrepresentation,  must  do  so  promptly  after  knowledge  of 
the  facts,  is  a  rule  I  think  of  unusual  application,  although 
what  constitutes  promptness  may  differ  according  to  the 
nature  of  the  transaction  and  other  circumstances.  Take, 
for  instance,  the  case  of  Clegg  v.  Kdmondson,  8  DeG.  M.  & 
G.  787,  where  a  right  to  a  mine  was  in  question,  and  the 
party  defended  his  delay  in  taking  proceedings  by  the  fact 
that  he  had  continually  asserted  his  rights.  Turner,  L.J., 
says:  "What  the  plaintiffs,  however,  mainly  relied  on,  was 
the  continued  claim  on  their  part,  and  no  doubt  they  have 
not  ceased  to  assert  their  claim,  but  I  cannot  agree  to  a 
doctrine  so  dangerous  as  that  the  mere  assertion  of  a  claim 
unaccompanied  by  any  act  to  give  it  effect  can  avail  to  keep 
alive  a  right  which  would  otherwise  be  precluded."  Knight 
F^ruce,  Ij.J.,  says :  "  A  mine  which  a  man  works  is  in  the 
nature  of  a  trade  carried  on  by  him — it  requires  his  time, 
care,  attention  and  skill  to  be  bestowed  upon  it,  besides  the 
possible  expenditure  and  risk  of  capital,  nor  can  any  degree 
of  science,  foresight  and  examination  afford  a  sure  guaran- 
tee  against    sudden    losses,    disappointments    and    reverses. 
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In  such  cases,  a  man  having  an  adverse  claim  in  equity  on 
the  ground  of  constructive  trust  should  pursue  it  promptly 
and  not  by  empty  words  merely/'  In  I^ehmann  v.  McAr- 
thur,  3  Ch.  App.  496,  the  same  doctrine  was  applied  to  a 
different  set  of  circumstances,  and  it  was  held  that  a  con- 
tinual claim  without  any  active  steps  in  support  of  it  will 
not  keep  alive  a  right  which  would  otherwise  be  barred  by 
laches.  We  have  here  to  discuss  a  case  of  purchase  of 
shares  in  a  trading  company,  and  it  will  only  be  necessary 
to  see  what  are  the  special  features  of  such  corporations 
which  must  be  taken  into  consideration  in  applying  the  rule 
of  prompt  action  to  them  in  cases  like  the  present,  and  as- 
certain to  what  extent,  and  upon  what  grounds,  these  spe- 
cial features  have  been  held  important  as  bearing  on  the 
question  of  delay.  By  section  61  of  the  Joint  Stock  Com- 
panies Act,  under  whicli  the  defendant  company  was  in- 
corporated, the  secretary  or  some  oflBcers  especially  charged 
with  the  duty  is  obliged  to  keep  a  book  in  which  he  shall 
keep  recorded  the  following:  (a)  a  copy  of  the  letters-patent 
and  by-laws,  (b)  an  alphabetically  arranged  list  of  the-  names 
of  past  and  present  shareholders,  (c)  the  address  and  call- 
ing of  any  such  person  while  a  shareholder,  (d)  the  number 
of  shares  held  by  each  shareholder,  (c)  the  amount  paid  in 
or  unpaid  on  the  stock  of  each  shareholder,  (f)  all  transfers 
of  stock  with  date  and  other  particulars,  and  (g)  the  names, 
addresses,  and  calling  of  all  persons  who  are  or  have  been 
directors,  with  the  several  dates  at  which  each  became  or 
ceased  to  be  such  director.  This  book  is  open  to  the  in- 
spection of  the  shareholders  and  creditors  of  the  company, 
and  extracts  may  be  made  therefrom.  And  so  important 
did  the  legislature  consider  this  record  to  be,  it  enacted  by 
section  65  that  the  directors  in  case  of  their  neglect  to  keep 
such  book  and  any  officer  in  case  of  his  refusal  to  permit 
its  inspection  by  a  shareholder  or  creditor,  were  liable  to  a 
penalty  of  $50,  which,  if  not  paid  in  10  days,  might  be 
followed  by  3  months'  imprisonment  without  bail.  In  ad- 
dition to  this  any  officer  who  knowingly  made  any  untrue 
entry  in  such  book  in  addition  to  any  criminal  liability  he 
might  thereby  incur,  was  by  section  QQ  made  liable  for  dam- 
ages to  any  person  injured  thereby.  In  Oakes  v.  Turquand, 
2  E.  &  I.  App.  at  page  365,  Lord  Cranworth  in  speaking  of 
these  registers  said :  "  In  the  first  place  I  will  refer  to  the 
4^h  section  of  the  Act  of  1844,  7  &  8  Vic.  c.  110.  It  is 
there  provided  that  the  directors  of  every  company  shall  keep 
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a  register  of  shareholders  containing  their  names  and  ad- 
dresses^ shewing  also  the  number  of  shares  they  respectively 
hold,  and  the  amount  paid  up,  and  by  the  50th  section  every 
shareholder  is  to  have  liberty  to  search  this  register  at  all 
reasonable  times.  Nobody,  however,  was  to  be  at  liberty 
to  search  it  who  was  not  a  shareholder.  There  is  a  similar 
obligation  in  the  act  of  1862  as  to  keeping  a  register,  but 
there  is  an  important  change;  for  by  the  32nd  section  of 
that  Act  it  is  provided  that  the  register  shall  be  open  to  the 
inspection  not  only  of  shareholders,  but  on  payment  of  one 
shilling  of  all  other  persons,  which  would  therefore  include 
creditors.  This  seems  to  me  strongly  to  indicate  the  in- 
tention of  the  legislature  that  the  creditors  were  to  look  to 
this  document  as  shewing  them  to  what  extent  they  might 
tfust  the  company.  Before  the  introduction  of  the  principle 
of  limited  liability  such  a  power  of  inspection  was  not  neces- 
sary, or  certainly  not  at  all  so  necessary.  A  creditor  could 
hardly  fail  to  know  who  were  some  at  least  of  the  share- 
holders, and  there  was  no  limit  to  the  extent  to  which  he 
might  obtain  execution  against  shareholders  of  wealth. 
But  when  the  legislature  enabled  shareholders  to  limit  their 
liability,  not  merely  to  the  amount  of  their  shares,  but  to 
so  much  of  that  amount  as  should  remain  unpaid,  it  is 
obvious  that  no  creditor  could  safely  trust  the  company 
without  having  the  means  of  ascertaining  first  who  the 
shareholders  might  be  and  secondly  to  what  extent  they 
would  be  liable.  This  is  obviously  the  reason  why  the  new 
statute  opened  the  register  to  the  inspection  of  all  the 
world,  indicating,  as  I  think,  very  clearly  that  persons  deal- 
ing with  the  company  might  trust  to  that  register  as  con- 
taining a  true  exposition  of  the  assets  they  had  to  rely  on. 
The  permission  to  all  persons  not  shareholders  to  inspect 
the  register  and  so  to  ascertain  who  are  shareholders  and 
to  what  extent  they  are  liable,  would  have  been  an  unwar- 
rantable exposure  of  the  affairs  of  the  company,  were  it 
not  that  all  persons  have  or  may  have  an  interest  in  know- 
ing who  are  liable  and  to  what  extent.''  It  is  true  that  by 
the  Imperial  Act  the  register  is  open  to  the  inspection  of 
everyone,  whereas  by  ours  the  right  is.  confined  to  share- 
holders and  creditors  only.  These,  however,  are  the  very 
persons  to  whom  the  information  contained  in  the  register 
is  of  the  greatest  value.  I  cite  the  language  of  the  Lord 
Chancellor  more  especially  to  shew  the  necessity  there  is  for 
a  person  situated  as  this  plaintiff  claims  to  be,  to  take  active 
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steps  to  have  his  name  removed  from  the  register.  That  is 
the  record  to  which  creditors  and  his  co-shareholders  are 
entitled  to  look  for  reliable  information^  and  every  day  he 
leaves  his  name  there  he  is  lending  the  right  of  his  posi- 
tion as  a  shareholder  of  the  company  to  every  one  with 
whom  his  name  and  position  carry  any  influence.  Of  what 
avail  are  mere  notices  to  directors  or  individual  share- 
holders or  mere  verbal  assertions  of  a  right  and  nothing 
more  ?  The  great  body  of  the  shareholders  may  know  noth- 
ing of  this  and  yet  are  left  to  go  on  and  act  as  though  they 
liad  a  board  of  directors,  none  of  whom  had  ever  been  charged 
with  fraud  and  a  co-shareholder  who  had  never  had  any 
reason  for  making  any  such  charge  against  them. 

In  Heymann  v!  European  Central  Kailroad  Co.,  L.  R. 
r  Eq.  154,  decided  in  1868,  Lord  Romilly  says:  "It  is  ob- 
viously of  the  utmost  importance  in  these  eases  that  a 
shareholder  should  ccJme  at  the  earliest  opportunity  before 
other  persons  have  entered  into  engagements  with  the 
iompany  upon  the  faith  of  his  being  a  member  of  it." 

The  fact  that  the  company  has  gone  into  liquidation  has 
no  bearing  upon  a  question  such  as  that  which  I  am  now 
discussing  except  in  two  cases.  One  is  where  the  party 
has  filed  his  bill  before  the  liquidation,  in  which  case  his 
rights  are  determined  as  they  then  w^cre  notwithstanding 
the  liquidation,  and  the  other  is  where  by  some  agreement 
between  the  parties  the  proceedings  have  not  been  taken  by 
reason  of  some  pending  litigation  involving  the  same  ques- 
tion. But  where  no  proceedings  have  been  taken  and  the 
itompany  goes  into  liquidation,  then  by  reason  of  the  status 
of  the  parties  being  by  law  altered  by  that  circumstance, 
the  register  of  shareholders  must  remain,  and  a  shareholder 
tliough  registered  under  a  voidable  contract  and  one  which 
if  he  had  pursued  his  remedy  before  the  liquidation,  would 
have  been  set  aside,  cannot  be  removed  on  that  ground. 

Reese  River  Silver  Co.  v.  Smith,  4  E.  &  I.  App.  (1869)  at 
page  64,  lays  down  the  first  rule;  Oakes  v.  Turquand  al- 
ready cited  lays  down  the  last  rule,  and  Pawle^s  case,  4  Ch. 
A\)l,  illustrates  the  exception  I  have  mentioned.  The  rea- 
son given  for  the  decision  in  Oakes  v.  Turquand  is  that 
by  force  of  the  Winding-up  Act  and  as  a  legal  result  from 
the  changed  relations  of  the  parties  brought  about  by  the 
oommencement  of  liquidation  proceedings,  the  party  had 
lost  his  equitable  right  to  rescind  his  contract.  Sir  Geo. 
J  easel  puts  the  case  thus:  ^' The  doctrine  is  that  after  the 
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company  is  wound  up  it  ceases  to  exist  and  rescission  is 
impossible.  There  are  then  only  creditors  and  corcontribu- 
tors  and  no  company  .  .  .  after  winding  up,  the  deci- 
sion of  the  House  of  Lords  in  Oakes  v.  Turquand  was 
that  a  defrauded  man  could  not  say,  '  I  will  get  rid  of  my 
contract,  to  the  prejudice  of  those  persons  who  acquired 
new  rights  in  consequence  of  the  winding  up.'  As  has  been 
pointed  out  over  and  over  again  the  position  of  the  parties 
is  altogether  changed.''  See  Burgess'  case,  15  Cli.  D.  509- 
512;  see  i)er  Ld.  Selborne  in  Black  &  Company's  case,  8  Ch. 
App.  254,  to  the  same  effect.  Oakes  v.  Turquand  was  de- 
cided in  August,  1867,  and  Reese  River  Silver  Company 
V.  Smith  in  1869,  two  years  later,  and  it  decided  that  if  the 
dissatisfied  shareholder  filed  his  bill  before  the  winding  up 
proceedings  were  taken,  the  winding  up  would  be  no  bar  to 
his  suit,  but  it  might  of  course  be  sustained  on  other 
grounds.  There  is  no  question  of  laches  involved  in  these 
cases.  Whort*  the  liquidation  proceedings  are  taken  before 
suit,  the  shareholder's  right  to  rescind  is  gone  not  by  laches 
in  not  bringing  his  suit.  There  may  in  fact  not  have  been 
any,  but  it  is  gone  by  reason  of  the  altered  status  of  the 
parties  arising  out  of  the  liquidation  which  renders  such 
a  decision  inequitable.  And  so  it  will  be  found  in  all  the 
cjisos  where  the  party  has  failed  on  the  ground  of  delay 
in  bringing  his  action,  the  question  of  liquidation  had  noth- 
ing whatever  to  do  with  the  matter  and  was  not  involved 
in  it.  The  cases  were  not  decided  on  that  ground  at  all. 
Before  referring  to  these  cases  it  will  he  convenient  to  see 
exactly  the  plaintiff's  position  and  for  that  purpose  I  shall 
accept  his  own  evidence.  In  his  bill  in  this  suit  he  allcircs 
a  large  nuinlior  of  fraudulent  misroj)rcsentations  upon  the 
faith  of  which  he  was  induced  to  make  this  purchase.  All 
of  these  were  abandoned  at  the  hearing  except  three — the 
representation  as  to  tlie  directors  holding  a  large  amount 
of  the  stock — the  representation  as  to  their  agreement  to 
take  up  the  remainder  of  the  shares,  and  a  fraudulent  omis- 
sion of  a  ?naterial  fact  from  the  prospectus,  that  is  as  to 
the  debt  due  to  the  Bank  of  New  Brunswick  of  $120,000 
odd.  No  point  was  made  to  this  last  ground  in  this  appeal, 
so  I  pass  it.  As  to  the  other  two  grounds,  what  are  the 
facts?  Because  in  this  question  of  laches  it  is  of  the  first 
importance  to  ascertain  when  the  time  begins  to  run.  It  is 
not  always  when  the  party  ascertains  that  he  has  been  mis- 
led: it  sometimes  begins  when  knowledge  of  the  misrepre- 
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sentation  must  be  imputed  to  him  by  reason  of  his  ignorance 
of  there  being  the  result  of  some  failure  on  his  part  to  in- 
quire or  obtain  information  which  he  ought  to  have  done. 
The  plaintiff  became  a  registered  shareholder  on  the  24th 
Jtine,  1903,  and  this  suit  was  commenced  on  the  22nd 
December,  1904.  During  these  18  months  the  plaintiff's 
name  was  on  the  list  of  shareholders,  without  any  proceed- 
ing being  taken  by  him  to  have  it  removed.  He  says  that 
he  only  acquired  information  in  January,  1904,  when  he 
attended  the  annual  meeting.  It  is  not  in  my  view  neces- 
sary for  the  purposes  of  this  case  to  inquire  whether  during 
these  six  months  which  elapsed  from  the  date  of  his  pur- 
chase till  the  following  January  a  mere  iguorance  of  the 
facts  could  be  set  up,  when  in  both  the  points  relied  on,  the 
register  which  was  accessible  to  him  should  have  informed 
him  that  the  directors  did  not  hold  the  shares  as  represented 
in  the  prospectus,  and  that  they  had  not  taken  up  the 
shares  as  he  understood  the  arrangement  to  be.  In  assuming 
in  the  plaintiff's  favour  that  he  was  not  bound  to  make  any 
such  investigation  it  is  clear  that  from  what  he  learned  on 
the  26th  January,  at  the  meeting  of  the  shareholders,  that 
matters  were  not  as  he  had  supposed  them  to  be — he  was 
then  put  on  enquiry — the  register  of  the  company  was 
open  to  him  when  he  could  have  found  the  facts  in  more 
detail  than  he  got 'them  from  Sharp.  He  did  in  my  opinion 
then  get  all  the  information  necessary  for  him  to  decide 
there  and  then  whether  he  would  throw  back  his  shares 
on  the  company  or  keep  them,  and  I  should  say  that  in  de- 
termining this  question  of  delay  the  time  should  at  latest 
run  from  January — a  period  of  about  11  months.  Bearing 
this  in  mind  let  us  see  how  it  compares  with  the  delay 
which  has  in  similar  cases  been  held  fatal. 

In  Taites  Case,  L.  R.  3  Eq.  795,  a  delay  of  a  month 
was  held  too  long.  Wood,  V.C,  says  that  the  applicant 
waited  a  "whole  month"  from  the  time  he  gave  notice 
to  the  company  before  he  moved  to  have  his  name  struck 
off.  There  was  no  winding  up  in  this  case  and  no  pretence 
that  any  person  had  been  injured. 

In  Heymann  v.  European  Central  By.  Co.,  L.  R.  7  Eq.  at 
page  169,  Lord  Eomilly  dismissed  the  bill  on  the  merits. 
As  to  the  question  of  delay  he  said:  "This  correspondence 
})eoame  public  in  August,  and  thereupon  the  plaintiff  be- 
came perfectly  well  acquainted  with  it,  but  he  did  not  file 
liis  bill  until  the  8th  December,  so  that  there  are  three 
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months  at  least  and  a  portion  of  two  more  which  he  allowed 
to  pass  over  without  taking  any  step  whatever.  I  am  dis- 
posed to  think  this  would  interpose  a  very  serious  difficulty/' 

In  Sharpley  v.  Jiouth  &  E.  C.  Ry.  Co.,  2  Ch.  D.  at  page 
686,  James,  L.J.,  says* — "If  a  man  claims  to  rescind  his 
contract  to  take  shares  in  a  company  on  the  ground  that  he 
has  been  induced  to  enter  into  it  by  misrepresentation,  he 
must  rescind  it  as  soon  as  he  learns  the  facts,  or  else  he  for- 
feits all  claim  to  relief.'* 

in  Scholey  v.  Central  l{y.  Co.  of  Veno*/uola,  reported  in 
the  note  to  Ashley's  case,  L.  R.  9  Eq.,  at  page  266,  there 
was  no  question  of  winding  up  proceedings,  the  company 
was  a  going  concern.  Two  questions  were  involved  (1),  de- 
lay, and  (2)  an  adoption  of  the  contract  by  accepting  a 
dividend.  The  Master  of  the  Rolls  dismissed  the  bill  on 
the  latter  ground.  As  to  the  question  of  delay  Lord  Cairns, 
tHen  Lord  Chancellor,  in  disposing  of  the  appeal,  said:  "He 
would  assume  in  favour  of  the  appellant  that  if  he  had 
come  quickly  after  the  15th  of  March  the  Court  would  have 
given  him  relief.  He  certainly  thought  that  the  Court 
would  be  most  careful  to  see,  in  a  company  going  on  and 
trading  in  which  the  rights  of  the  shareholders  and  others 
varied  from  day  to  day,  that  a  person  coming  to  complain 
of  misrepresentation  of  this  kind  and  coming  to  avoid  a 
voidable  contract  came  within  the  shortest  limit  of  time 
which  was  fairly  possible  in  such  a  case.*'  It  can  scarcely 
^be  sincerely  argued  that  this  plaintiff  has  come  within 
the  shortest  limit  of  time  which  was  fairly  possible  in  his 
case.  He  has  waited  for  11  months  without  the  slightest 
reason  for  it. 

In  Reese  River  Silver  Company  v.  Smith,  4  E.  &  I.  App.  at 
page  64,  already  cited,  a  bill  was  filed  before  the  winding  up 
proceedings  were  taken,  for  an  injunction  to  restrain  an  action 
for  calls.  It  came  up  by  way  of  appeal  from  a  judgment 
of  the  Lord  Justices  as  reported  2  Ch.  604.  A  question 
of  delay  arose  at  the  following  dates.  The  misrepresenta- 
tion relied  on  was  known  to  the  plaintiff  on  the  30th  De- 
cember, 1865,  but  he  waited  for  a  subsequent  report  which 
was  received  on  the  19th  January,  1866.  He  filed  his  bill 
on  the  company  February  following.  Turner,  L.J.,  thought 
if  the  time  ran  from  December  30th,  the  proceedings  might 
have  been  too  late — that  is,  if  the  delay  had  been  37  days 
instead  of  18,  the  suit  would  have  failed.  Lord  Cairns 
thought  the  case  must  be  viewed  as  if  it  wore  decided  on 
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February  6th,  when  the  action  was  commenced.  It  is  true 
there  was  a  winding  up  in  this  case,  but  that  had  nothing 
whatevcir  to  do  with  the  question  of  delay,  for  the  suit  was 
commenced  before  the  company  was  put  in  liquidation,  and 
the  case  so  far  as  it  depended  upon  the  question  of  delay, 
was  therefore  disposed  of  as  though  there  had  been  no  liqui- 
dation at  all.  It  is  useless  to  add  to  this  list  of  cases,  for 
there  is  no  reported  case  which  I  have  been  able  to  find 
where  in  suits  like  the  present  a  delay  of  over  3  months 
has  not  been  held  fatal.  In  a  large  majority  of  the  cases 
the  time  has  been  very  much  less.  The  judgment  of  the 
Court  below  was  in  my  opinion  quite  right  on  this  point. 
That  disposes  of  the  suit  so  far  as  the  company  is  con- 
cerned. What  is  the  effect  of  that  upon  the  defendants, 
Manchester  &  Elkin  ?  The  bill  was,  I  think,  rightly  dismissed 
against  them.  In  Heymann  v.  The  Kuropean  Central  Ry. 
Co.,  L.  R.  7  Eq.  154,  to  which  I  have  already  referred,  a 
bill  was  filed  against  the  company  and  two  directors  as  here. 
Lord  Romilly  says.  "Then  the  next  question  is  this:  if  the 
plaintiff  is  not  entitled  to  recover  against  the  company,  is 
he  entitled  to  say  that  then  the  defendants  must  indemnify 
him  for  the  loss  he  has  sustained  and  the  sums  which 
he  may  have  to  pay  on  the  shares  hereafter?  I  am  of  opinion 
that  in  a  case  of  this  description,  if  he  fails  against  the 
company  he  fails  against  the  directors,  that  it  would  be 
necessary  to  have  a  special  and  individual  contract  between 
the  plaintiff  and  the  directors  in  order  to  make  them  liable 
to  him.  Where  there  is  a  privity  between  one  of  the  direc- 
tors and  a  stranger  who  proposes  to  take  shares,  it  may 
be  that  particular  director  is  liable  to  him  and  is  bound 
to  indemnify  him  for  any  false  representations  made  to 
him  when  the  company  are  not  liable,  and  he  cannot  get.  rid 
of  his  shares;  but  that  is  not  the  case  here:  it  is  not  con- 
tended that  there  was  any  such  privity,  in  fact  there  was 
none  at  all;  the  whole  thing  to  be  considered  is  whether  the 
circumstances  which  I  have  detailed  will  entitle  him  to  get 
rid  of  his  shares,  because  if  they  do  not,  there  is  not  a 
shadow  of  a  personal  contract  which  would  entitle  him 
to  come  against  these  individual  directors  ' 

In  Kent  v.  Freehold  and  Land  Brickmaking  Co.,  3  Ch. 
App.  493,  the  bill  was  filed  against  the  company  and  direc- 
tors seeking  to  make  both  liable  as  here,  and  Wood,  V.C. 
before  whom  the  case  was  originally  heard,  made  a  decree 
setting  aside  the  purchase  of  shares,  removing  the  plai'^tiff's 
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name  from  the  register  and  ordering  all  the  defendants  to 
pay  back  the  purchase  money.  On  appeal  this  decree  was 
set  aside  and  the  bill  was  dismissed  against  all  the  defend- 
ants as  coming  within  the  decision  in  Oakes  v.  Turquand. 
The  Lord  Chancellor  said  that  the  order  dismissing  this  bill 
ought  to  be  without  prejudice  to  any  claim  which  the  plain- 
tiff might  have  against  any  of  the  defendants  except  the 
company.  The  bill  asked  relief  against  the  company  and 
incidentally  asked  to  make  the  other  defendants  liable  for 
the  money.  He  thought  that  this  could  not  be  done,  though 
there  might  bo  a  remedy  against  some  of  the  defendants  in 
some  other  proceeding.  Keferenco  is  here  made  to  the 
common  law  action  of  deceit  to  recover  damages,  and  the 
concurrent  jurisdiction  which  the  Court  of  Equity  has  to 
order  the  repayment  of  money  parted  with  by  reason  of 
false  representations  wilfully  or  fraudulently  made.  See 
Peek  V.  Gurney,  L.  R.  6  E.  &  I.  App.  at  page  390.  It  is 
unnecessary  to  speculate  upon  the  result  of  any  such  pro- 
ceeding further  than  to  point  out  that  there  is  no  evid- 
ence that  the  plaintiff  has  sustained  any  damages  whatever. 
There  is  no  evidence  at  all  to  shew  that  the  shares  which 
the  plaintiff  purchased  were  not  at  the  time  worth  all  he 
gave  for  them.  In  fact  the  only  evidence  there  is  bearing 
on  that  point  is  that  the  only  shares  sold  about  that  time 
were  sold  by  the  company  at  par,  as  the  plaintiff's  shares 
were. 

I  think  the  appeal  should  be  dismissed  with  costs. 


HEW  BBmrswicE. 

Full  Court.  February  7th,  1908. 

REX  V.  HORNBROOK  ex  parte  MADDEN". 
REX  V.  HORJSTBROOK  ex   parte  McCORMICK. 

Canada  Temperance  Act — ^y arrant  Issued  before  Informant 
Examined — Conviction  in  Absence  of  Defendants — Order 
Nisi  to  Quash  Conviction. 

These  two  cases  were  arguea  together  on  a  former  day  in 
this  term  on  the  return  of  the  orders  nisi  to  quash,  which 
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were  granted  by  Mr.  Justice  McLeod  on  the  grounds: 
That  the  magistrate  acted  without  jurisdiction  in  issuing 
warrants  in  the  first  instance  for  the  arrest  of  the  defend- 
ants on  the  statement  of  the  informant  in  writing  under 
oath,  that  they  had  unlawfully  kept  for  sale  intoxicating 
liquor^  without  examining  the  informant  or  his  witnesses 
as  to  the  facts  upon  which  he  made  his  charge;  that  the 
magistrate  acted  without  jurisdiction  in  proceeding  w^*]i 
the  hearing  to  judgmert  and  conviction  in  the  absence  of 
the  defendants,  although  at  a  time  previously  fixed  in  their 
presence;  and  that  the  convictions  were  bad  because  no 
copies  of  the  warrants  issued  on  the  complaints  had  beon 
served  on  the  defendant?  at  the  time  of  the  arrest. 

On  the  argument  the  following  authorities  were  cited: 
Ex  parte  Boyce,  24  N.  B.  R.  347;  Rex  v.  Mills,  37  N.  B.  R. 
122;  Rex  v.  Carleton,  37  N.  B.  R.  389;  Rex  v.  Kay,  ex  parte 
Isnor,  4  E.  L.  R.  221 ;  Ex  parte  Lutz,  227  N.  B.  R.  491 ; 
Ex  parte  Giberson,  4  Can.  C.  C.  537;  Caudle  v.  Seymour, 
1  Q.  B.  889;  Reg.  v.  Hall,  12  Ont.  Pr.  Rep.  142;  Rex  v. 
Johnson^  11  Can.  C.  C.  10;  s.  722,  s-s.  2,  Criminal  Code. 

A.  A.  Wilson,  K.C.,  shewed  cause  against  the  orders  nisi 
to  quash. 

W.  B.  Jonah  and  L.  A.  Currey,  K.C.,  in  support  of  orders 
nisi. 

The  judgment  of  the  Court  (Barker,  C'.J.,  Hanington, 
Landry,  and  McLeod,  JJ.),  was  now  delivered  bj 

Hanington,  J.: — These  convictions  came  before  us  on 
certiorari.  The  orders  nisi  to  quash  were  argued  on  a 
former  day  in  this  term.  The  convictions  were  made  be- 
fore Joseph  Hornbrook,  police  magistrate  of  Sussex,  where- 
by Madden  and  McCormick  were  severally  convicted  for 
keeping  liquor  for  sale  contrary  to  the  provisions  of  the 
Canada  Temperance  Act.  A  warrant  was  issued  by  the 
justice  for  the  arrest  of  the  parties.  The  only  difference 
between  the  two  cases  is  that  in  one  the  party  appeared  and 
gave  bail,  and  in  the  other  the  defendant's  attorney  also 
appeared  with  him.  The  grounds  of  objection  are  that  be- 
fore a  warrant  could  issue  the  justice  should  have  held  a 
preliminary  examination  (which  principle  this  Court  upheld 
in  a  former  case),  and  that  there  was  no  preliminary  ex- 
amination.    We  are  of  the  opinion  that  there  was  a  suffi- 
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cient  preliminary  examination.  The  party  went  before 
the  magistrate  and  made  oath  of  the  absolute  fact  that  in 
both  instances  these  people  kept  liquor  for  sale,  contrary 
to  the  law.  We  think  that  is  a  sufficient  declaration  upon 
which  to  issue  a  warrant.  The  justice  is  not  bound  to  bring 
witnesses  before  him.  Where  there  is  an  absolute,  positive 
statement  by  the  informer,  at  the  time  of  the  laying  of  the 
information^  on  oath,  before  the  magistrate  issuing  the 
warrant,  of  the  sale  or  keeping  for  sale  of  the  liquor,  that 
is  sufficient. 

The  next  ground  is  that  judgment  was  given  in  the  ab- 
sence of  the  defendant  when  he  had  been  arrested  on  a 
warrant.    The  party  in  each  case  a])j)oared  before  the  jus- 
tice and  gave  bail,  and  he  then  fixed  the  time  for  the  hear- 
ing, and  at  the  time  so  fixed  the  justice  and  prosecutor  were 
there  and  the  defendants  did  not  appear.     Section  722  of 
the  Code  says :  *'  Before  or  during  the  hearing  of  any  in- 
formation or  complaint  the  justice  may,  in  his  discretion, 
adjourn  the  hearing  of  the  same  to  a  certain  time  or  place 
to  be  then  appointed  and  stated  in  the  presence  and  hearing 
of  the  party  or  parties,  or  of  their  respective  counsel,  soli- 
citors or  agents  then  present."     The  magistrate  did  this. 
Then  the  section  proceeds:  "If  at  the  time  or  place  to 
which  the  hearing  or  further  hearing  is  adjourned  either  or 
both  of  the  parties  do  not  appear  personally  or  by  his  or 
their  counsel,  solicitors  or  agents  respectively,  before  the 
justice,  or  such  other  justices  as  shall  then  be  there,  the 
justice  who  is  then  there  may  proceed  to  the  hearing  or 
further  hearing  as  if  the  party  or  parties  were  present." 
We  think  that  under  that  section  it  was  quite  open  to  the 
magistrate  to  proceed  with'  the  hearing,  because  the  time 
and  place  were  fixed  in  the  presence  of  the  defendant,  and 
he  having  disregarded  that,  and  not  appearing,  the  justice 
proceeded  to  hear  the  evidence,  which  proved  the  offence,  and 
we  think  the  convictions  in  both  these  cases  are  right. 

Orders  nisi  discharged. 
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HEW  BBITNSWICK. 

Full  Court.  February  7th,  1908. 

mcgaw,  by  next  friend,  v.  fisk. 

Trespass — Sale  of  Goods — Infant — Re-taking  Possession  of 
Chattel  Sold — Judgment — Arrest  of  Infant  Defendant 
under  Execution. 

Action  tried  before  Mr.  Justice  Landry  and  a  jury  at 
the  last  Charlotte  Circuit.  The  declaration  contained,  (1) 
a  count  for  trespass  for  taking  from  the  plaintiff,  an  infant, 
a  carriage  sold  him  by  the  defendanti  and  (2)  a  count  for 
false  imprisonment  on  an  execution  issued  on  a  judgment 
by  default  obtained  in  a  magistrate's  court  on  a  promissory 
note  given  by  the  infant  in  part  payment  of  the  carriage. 
Verdict  for  defendant.  Motion  for  a  new  trial  argued  in 
Michaelmas  Term  last. 

M.  MacMonagle,  K.C.,  for  plaintiff. 
N.  Mark  Mills,  for  defendant. 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanington, 
Landry,  and  McLeod,  JJ,),  was  delivered  by 

Barker,  C.J. : — Mr.  Justice  Gregory  has  prepared  a 
judgment  in  this  case  which  was  to  have  been  delivered  as 
the  judgment  of  the  majority  of  the  Court,  but,  owing  to 
illness,  he  is  not  able  to  be  here  to-day,  so  I  shall  very 
briefly  announce  what  the  case  is,  and  the  decision  of  the 
Court. 

It  is  an  action  tried  before  Mr.  Justice  Landry  at  the 
Charlotte  circuit.  It  was  brought,  in  the  first  place,  for 
trespass  for  entering  into  the  premises  of  the  plaintiff,  and 
taking  and  seizing  therefrom  a  waggon,  and  also  for  false 
imprisonment  under  an  execution  issued  out  of  a  magis- 
trate's court,  on  a  judgment  obtained  in  that  part  of  the 
province.  The  transaction  is  simply  this:  The  plaintiff 
was  an  infant,  and  he  purchased  from  the  defendant  a  car- 
riage, for  which  he  gave  notes,  coupled  with  an  agreement 
that  the  property  should  not  pass  in  the  carriage  until  the 
notes  were  fuly  paid.     The  carriage  was  delivered  to  him. 
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He  had  retained  it  for  a  year  or  two,  and  used  it,  and  made 
certain  payments — some  $60,  or  $70 — on  account  of  it. 
One  of  these  notes  had  been  transferred  by  the  vendor  of 
the  carriage,  who  lived  out  of  the  province,  to  one  Wilson, 
a  friend  or  relative,  in  St.  Andrews,  who  brought  the  action 
on  this  note  before  the  justice  of  the  peace,  and  it  was  on 
that  judgment  the  execution  isued.  There  was  sufficient 
evidence  to  satisfy  us  that  in  bringing  this  action  and  suing 
in  hi*  own  name,  Wilson  was  really  acting  in  the  interests 
of  the  real  owner  of  the  note.  There  was  no  defence  put 
in  to  the  action,  and  no  question  raised  as  to  infancy,  and 
the  judgment  stands,  and  on  that  an  execution  issued,  and 
he  was  arrested  and  paid  the  amount.  We  think  the  judg- 
ment, while  it  stood  under  those  circumstances  (however 
good  a  defence  to  the  action  infancy  might  have  been,  if  it 
had  been  set  up),  is  valid  and  a  good  justification  for  the 
arrest  under  the  execution:  Henry  v.  Archibald,  5  Ir.  R. 
Eq.  at  p.  563. 

The  other  branch  of  the  case  was  the  trespass  of  the 
defendant  in  going  and  taking  the  carriage  without  permis- 
sion of  the  plaintiff,  in  whose  possession  it  was  at  the  time. 
He  professed  to  do  this  under  the  property  he  had  in  the 
carriage,  which  was  not  to  pass  until  the  notes  were  paid, 
and  acting  under  that  he  went  and  took  it,  under  what  he 
considered  was  his  right.  We  think  he  had  a  perfect  right 
to  do  it,  notwithstanding  this  young  man  was  not  of  age, 
and,  although  the  defendant  was  not  in  a  position  to  enforce 
the  contract  on  the  notes,  provided  the  question  of  infancy 
was  raised.  It  was  quite  open  to  him  to  repossess  himself 
of  the  carriage  as  his  own  property,  and  the  infant  could 
not  set  up  any  answer  to  it,  because  the  only  answer  he 
could  have  as  a  justification  for  keeping  it,  would  be  that 
he  had  obtained  it  under  the  very  arrangement,  which  was, 
that  the  property  did  not  pass  until  the  notes  were  paid. 
He  had  no  right  to  retain  it  under  the  circumstances  exist- 
ing at  the  time. 

In  the  last  edition  of  Benjamin  on  Sales  (1906),  at  page 
42,  the  law  is  thus  laid  down: — "Infants,  that  is,  persons 
under  the  age  of  21  years,  are  protected  by  law  from  lia- 
bility on  purchases  made  by  them  unless  for  necessaries. 
The  purchase  by  an  infant,  however,  of  the  goods  was  not 
at  common  law  absolutely  void,  but  only  voidable  in  his 
favour."  At  page  45  of  the  same  work  the  author  says: — 
*'  On  the  other  hand,  if  the  goods  have  been  delivered  to 
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the  infant,  the  property  in  them  will  have  passed  to  him,, 
yet  he  clearly  cannot  be  sued  for  the  price.  It  would  seem 
that  while  the  goods  remain  in  existence,  the  seller  can, 
by  demanding  them  back,  revest  the  property  in  himself  and 
sue  the  infant  in  detinue,  but  if  they  have  been  consumed  or 
resold^  the  seller  would  be  without  remedy.  If,  however, 
the  infant  has  already  paid  the  price  or  part  of  it,  he  can 
not  recover  the  money  for  having  enjoyed  the  benefit  of 
his  consideration — the  maxim,  *  quod  fieri  non  debet  factum 
valet,'  applies.  Valentini  v.  Canali,  24  Q.  B.  D.  166,  Lem- 
priere  v.  Lange,  12  Ch.  D.  676. 

If  the  rule  were  otherwise,  it  seems  to  me  it  would 
enable  the  infant  to  commit  a  gross  fraud.  The  defendant 
here  can  not  enforce  the  payment  of  the  purchase  price, 
if  the  question  of  infancy  is  raised  as  a  defence,  but  the 
plaintiff  can  not  make  a  new  bargain  for  the  defendant  and 
claim  to  hold  possession  of  the  carriage  under  it.  The  rule 
for  a  new  trial  must  be  refused. 


NEW  BRinrSWICK. 

Full  Court.  February  7th,  1908. 

REX  V.  KAY  Ex  parte  MELANSON. 

Canada  Temperance  Act  —  Conviction — Variance  between 
Charge  in  Summons  and  that  in  Information — Certiorari 
— Order  to  Quash  Conviction. 

This  matter,  which  was  argued  on  a  former  day  in  this 
term,  came  before  this  Court  on  certiorari  and  an  order  nisi 
to  quash  a  conviction  against  the  applicant  Melanson  for 
keeping  liquor  for  sale  contrary  to  the  Canada  Temperance 
Act.  The  order  nisi  was  granted  on  the  ground  of  a  variance 
between  the  charge  contained  in  the  summons  and  the  charge 
contained  in  the  information.  The  summons  was  for  selling 
and  the  information  for  keeping  for  sale. 

W.  B.  Chandler,  K.C.,  supported  the  conviction,  and  cited 
Reg.  V.  Hughes,  4  Q.  B.  D.  614 ;  Ex  parte  Tomkins,  37  N. 
B.  R.  534,  and  Criminal  Code,  1906,  sees.  669  and  724. 
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J.  C.  Slierrin,  contra,  cited  Ex  parte  Doherty,  33  N.  B. 
R.  15. 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanington, 
Landry,  and  McLeod,  JJ.)>  was  now  delivered  by 

Hanington,  J. : — In  this  case  a  conviction  was  made  by 
James  Kay,  police  magistrate  for  the  county  of  Westmore- 
land^ against  Melanson  for  keeping  intoxicating  liquor  for 
sale,  contrary  to  the  Canada  Temperance  Act.  The  informa- 
tion was  for  keeping  for  sale,  but  the  summons  issued  and 
served  on  the  defendant  was  for  selling  contrary  to  law. 
The  defendant  did  not  appear  at  the  return  of  the  summons, 
and  the  magistrate,  after  hearing  the  evidence  of  the  prose- 
cution, entered  a  conviction  for  keeping  for  sale.  I  granted 
an ,  order  nisi  at  chambers,  returnable  this  term,  to  show 
cause  why  the  conviction  should  not  be  quashed  on  the 
ground  that  the  magistrate  had  no  jurisdiction  to  convict, 
the  defendant  never  having  been  summoned  to  answer  the 
charge,  "  keeping  liquor  for  sale,"  which  was  the  only  of- 
fence complained  of.  Mr.  Chandler,  in  showing  cause,  con- 
tended that  the  magistrate  acquired  jurisdiction  by  the  in- 
formation, and  that  a  variance  between  the  summons  and 
the  information  did  not  go  to  the  jurisdiction,  and,  therefore, 
the  conviction  could  not  be  quashed  on  certiorari;  also,  if  it 
did  go  to  the  jurisdiction  it  was  cured  by  sec.  669  or  sec.  724 
of  the  Criminal  Code,  1906.  We  think  in  effect  this  convic- 
tion is  made  without  the  defendant  ever  having  been  sum- 
moned to  answer  the  charge,  that  the  magistrate  never  issued 
any  summons  on  the  complaint  before  him,  and,  therefore, 
never  acquired  jurisdiction  over  the  person  of  the  defendant. 
We  also  think  the  sections  cited  (if  their  operation  is 
not  confined  to  cases  of  preliminary  examinations  before 
magistrates  of  persons  accused  of  indictable  offences)  do  not 
apply  to  an  ex  parte  hearing  and  determination  of  a  matter 
in  which  the  defendant  in  effect  has  never  been  summoned 
to  answer.  The  magistrate  had  no  jurisdiction  to  make  the 
conviction,  and  the  order  nisi  to  quash  is  made  absolute. 
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NEW  BBTJNSWICK. 

Full  Court.  February  7th,  1908. 

GALIJ^NT  V.  O'LEARY. 

Trover — Lobsters  Obtained  from  Person  under  Contract  to 
Supply  them  to  Plaintiff  in  Plaintiff's  Packages — Verdict 
of  Jury — Setting  aside  for  Unreasonableness — Practice. 

Appeal  from  the  Kent  County  Court,  argued  before  this 
Court  in  Micliaehnas  Term  last. 

J.   I).  Pliinney,  K.C.,  for  defendant,  appellant. 
M.  G.  Teed,  K.C.,  for  plaintiff,  respondent. 

The  judgment  of  the  Court  (Barker,  C.J.  Haningtox, 
liANDRY,  and  McLeod,  JJ.),  was  now  delivered  bv 

McLeod,  »T.  : — ^This  is  an  appeal  from  a  judgment  and 
order  of  the  Kent  County  Court  setting  aside  a  verdict  that 
had  been  entered  for  the  plaintiff  on  the  trial  before  Judge 
Forbes  and  a  jury,  and  ordering  a  new  trial  on  the  ground 
that  the  damages  were  not  sufficient.  The  action  was  one  of 
trover  brought  by  O'Leary  against  Gallant  for  a  quantity  of 
lobsters  in  cans.  It  appears  that  O'Leary  had  a  contract 
with  one  Richard  to  get  lobsters  for  him  at  a  certain  price 
and  put  them  in  cans,  O'Leary  furnishing  the  cans.  O'Jjeary 
furnished  the  cans,  and  Richard  got  the  lobsters  and  put 
them  in  the  cans.  In  the  course  of  the  summer  he  delivered 
a  portion  so  canned  to  O'Leary,  but  not  the  whole.  Some 
were  given  to  Gallant  quietly,  without  O'Leary's  knowledge, 
being  delivered  concealed  in  salt  sacks.  Part  of  the  evidence 
is  that  Gallant  says  he  found  them  in  his  barn.  The  case  was 
tried  before  a  jury,  and  the  jury  found  a  verdict  for  O'ljeary 
for  the  value  of  the  cans  only,  finding  nothing  for  the  lobsters. 
The  case  coming  before  Judge  Forbes  on  Review,  he  set  the 
verdict  aside  on  the  ground  that  on  the  evidence  it  was  not 
such  a  verdict  as  reasonable  men  might  give.  I  think  he  was 
entirely  right  in  coming  to  that  conclusion,  and  that  he  had 
the  power  to  set  the  verdict  aside.  The  rule  is  that  if  the 
verdict  is  such  as  reasonable  men  might  find  the  Court  will 
not  set  it  aside:  The  Metropolitan  Railway  Co.  v.  Wright,  11 
A.  C.  152. 
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I  have  read  all  the  evidence  in  this  case  very  carefully,  and 
the  verdict,  I  think,  is  not  such  a  verdict  as  reasonable  men 
might  find,  and  therefore,  the  Judge  of  the  County  Court  is 
right.  The  evidence  of  O'Leary  is  that,  under  the  contract, 
the  lobsters  were  to  be  his  property  from  the  time  they  were 
caught;  and  this  is  v^upported  by  the  fact  that  he  furnished 
the  cans  in  which  the  lobsters  in  question  were  packed.  It  is 
true  that  Kichards  with  whom  the  contract  was  made,  and 
who  was  one  of  the  witnesses  called  for  (Tallant,  stated  that 
they  were  not  to  be  O'Leary^s  lobsters  until  delivered,  but  the 
evidence  points  otherwise,  and  I  am  strongly  impressed  by 
the  fact  that  the  defendant  himself,  who  received  the  lobsters, 
gave  no  evidence  to  explain  how  he  got  them.  The  plaintitf 
in  his  evidence  says  that  (Jallant,  the  defendant,  told  him 
that  he  found  them  in  his  barn,  in  salt  sacks;  and  this  is  not 
contradicted  bv  Richard,  who  in  his  evidence  admits  that  he 
put  the  cans  in  salt  sacks  to  deliver  to  Gallant,  and  it  is  clear 
that  this  was  done  so  that  it  would  not  he  known  to  whom  tlie 
lobsters  were  being  delivered — in  fact  he  says  he  did  not 
want  O'Leary  to  know  that  Gallant,  the  defendant,  was  get- 
ting them.  The  evidence  did  not  in  any  way  warrant  the 
jury  in  the  finding  they  made. 

I  am  very  much  disposed  to  think  that  under  the  contract 
as  stated  by  O'Leary,  and  practically  admitted  by  Eichard, 
that  when  he,  O'ljeary,  furnislied  the  cans  in  which  the  lob- 
sters were  to  be  packed,  and  Richard  took  them  and  packed 
the  lobsters  in  the  cans,  that  it  was  an  appropriation  of  the 
property  in  the  lobsters  to  O'ljeary — at  all  events  on  the 
grounds  that  the  verdict  is  clearly  against  the  evidence  the 
appeal  must  be  dismissed  with  costs. 


I  I 


NEW  BBUNSWICK. 

Full  Court.  February  7th,  1908. 

EVERETT  V.  EVERETT. 

Husband  and  Wife — Married  Wowan  —  Separate  Estate  — 
Mortgage — Ejectment  Action  hy  Purchaser  under  Power 
of  Sale — Possession — Nonsuit. 

Action  of  ejectment  tried  before  Chief  Justice  Tuck  with- 
out a  jury,  at  the  Victoria  Circuit  in  September,  1907.    The 
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plaintiff  claimed  as  purchaser  under  a  power  of  sale  in  a  mort- 
gage made — prior  to  the  Married  Women's  Property  Act  of 
1895  (58  Vict.  ch.  34) — ^by  the  defendant,  a  married  woman, 
of  her  separate  property.  The  husband  was  not  a  party  to 
the  mortgage;  it  did  not  appear  that  it  was  made  with  his 
consent,  and  the  acknowledgment  did  not  state  that  the  wife 
was  examined  separate  and  apart  from  him,  or  that  she  exe- 
cuted the  mortgage  freely  and  voluntarily  without  any  threat, 
etc.,  from  him.  There  was  no  evidence  given  whether  she 
was  living  with,  or  separate  and  apart  from,  her  husband  at 
the  time  of  the  execution  of  the  mortgage.  His  Honour 
ordered  a  nonsuit,  reserving  leave. 

Pursuant  to  this  leave  reserved,  motion  was  made  to  this 
Court  in  Michaelmas  Term  last,  for  a  rule  to  set  aside  this 
nonsuit  and  enter  a  verdict  for  the  plaintiff. 

T.  J.  Carter,  for  plaintiff. 

A.  0.  Earle,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Barker,  C.J.,  Haninoton-, 
Landry  and  McLeod,  JJ.),  was  now  delivered  by 

McLeod,  J. : — This  is  an  action  of  ejectment  tried  before 
the  then  Chief  Justice  Tuck,  at  the  last  Victoria  Circuit. 
The  action  was  brought  by  George  A.  Everett  against  Jane 
Everett,  to  recover  possession  of  property  then  in  the  posses- 
sion of  Jane  Everett  and  her  husband.  The  facts  are  about 
as  follows — Some  time  in  the  year  1864,  the  plaintiff's 
father,  John  Everett,  purchased  the  land  in  question  from 
Benjamin  Beveridge,  and  the  deed  was  made  direct  to  Jane 
Everett,  the  defendant.  Jane  Everett  was  the  wife  of  a  son 
of  John  Everett.  She  gave  a  mortgage  back  to  John  Ever- 
ett. The  husband  did  not  join  in  the  mortgage,  and  the 
mortgage  was  not  executed  in  accordance  with  the  provisions 
of  the  Act  relating  to  the  conveyance  of  property  by  a  mar- 
ried woman,  at  that  time  in  force.  The  party  taking  the 
acknowledgment  did  not  certify  tliat  the  had  examined  her 
apart  from  her  husband,  and  that  she  acknowledged  that  she 
executed  the  conveyance  freely.  She  being  a  married  woman 
at  the  time,  her  acknowledgment  of  the  mortgage  as  taken 
was  in  fact  bad.  The  husband  was  living  at  the  time,  and  I 
do  not  think  there  is  any  evidence  one  way  or  the  other  as  to 
whether  she  was  living  with  her  husband ;  but  it  must  be  pre- 
sumed, in  the  absence  of  evidence  to  tlie  contrary,  that  she 
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and  her  husband  were  living  togetJier.  John  Everett  went  to 
England  shortly  afterwards,  and  the  defendant  remained  in 
possession  of  the  property.  John  Everett  died  about  a  year 
after  going  to  England,  and  no  steps  were  taken  in  regard 
to  his  estate  until  the  plaintiff,  who  lived  in  England  for 
twenty  years  after  John  Everett's  death,  came  to  this  country; 
and,  in  1905,  took  out  administration  of  his  father^s  estate, 
and  sold  this  property  in  question  at  auction,  under  the  power 
contained  in  the  mortgage  given  by  the  defendant.  It  was 
bought  in  by  one  George  Elliott,  and  by  him  conveyed  to  the 
plaintiff,  and  the  plaintiff  then  brought  this  action  against 
the  defendant.  The  defendant  had  been  continuously  in 
possession  since  the  purchase  by  Jolin  Everett. 

The  learned  Chief  Justice  granted  a  nonsuit  on  the  ground 
that  the  plaintiff  had  not  shewn  any  title  to  the  property. 
The  only  title  he  claimed  was  through  this  mortgage,  given 
under  the  circumstances  I  have  detailed,  and  the  sale  made 
by  him  in  1905,  as  administrator  of  his  father^s  estate.  This 
would  not  vest  in  him  any  title  to  the  property.  The  de- 
fendant and  her  husband  have  been  in  continuous  possession 
from  the  time  the  property  was  bought  by  John  Everett. 
Their  title  against  the  plaintiff  is  good,  and  this  action  of 
ejectment  must  fail. 

The  Court  thinks  the  nonsuit  is  right.  The  plaiiitiif 
shewed  no  title  to  the  property,  which  could  affect  the  pos- 
session the  defendant  had,  and  therefore  the  rule  to  set  aside 
the  nonsuit  will  be  refused. 


NEW  BRUNSWICK. 

Full  Court.  February  7th,  1908. 

REX  v.  O'BRIEN,  EX  parte  CHAMBERLAIN. 

Liquor  Licen.se  Act  (C.  S,  N.  B.  1903  Cap.  22) — Second 
Offence — Shewn  to  be  Prior  to  First  Conviction — Certi- 
orari— Conviction  Quashed. 

The  applicant,  Isaac  Chamberlain,  was  convicted  before 
John  E.  O'Brien,  Justice  of  the  Peace,  Gloucester  county, 
for  a  second  offence  against  the  Liquor  License  Act  (C.  S. 
1903,  cap..  22)  ;  and  the  matter  came  before  this  Court  in 
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Michael nia.s  Term  last,  on  certiorari,  and  an  order  nisi  to 
<iuash,  granted  by  Mr.  Justice  Hanington  on  the  ground  that 
the  offence  for  which  the  second  conviction  was  made  was 
conmiitted  prior  to  the  date  of  the  committing  of  the  first 
offence. 

(fcorge  Gilbert  shewed  cause  against  the  order  nisi,  and 
supported  the  conviction. 
J.  V.  Byrne,  contra. 

The  judgment  of  the  Court  (Babker,  C.J.,  ILiXixoTOX, 
Landry,  and  McIjEOD,  JJ.),  was  now  delivered  by 

Landry,  J.: — ^This  is  a  conviction  for  a  second  offence 
against  the  Liquor  License  Act.  The  first  offence  was  com- 
mitted on  the  12th  of  May,  and  the  conviction  thereon  was 
obtained  on  the  17tli  of  June.  This  present  conviction  ap- 
pealed against  was  for  an  offence  committed  in  the  month 
of  March  previous. 

The  point  is:  Can  a  conviction  for  a  second  offence  be 
secured  for  a  violation  on  a  date  prior  to  the  date  of  the  first 
offence  ? 

In  support  of  the  negative  is  involved  the  common  law 
principle,  which  in  effect  says:  "A  second  offence,  to  be 
punishable  as  such,  must  be  committed  after  a  conviction  for 
a  previous  offence. ^^ 

The  case  of  The  King  v.  Marsh,  ox  parte  McCoy,  36  N.  B. 
R.  186,  is  also  cited  in  support  of  this  contention.  Unless 
this  common  law  principle  is  altered  by  statute,  the  conten- 
tion, I  believe,  is  correct.  The  answer  to  this  contention  is 
to  be  found,  it  is  urged,  in  sub-sec.  (f)  of  sec.  85,  cap.  22  of 
the  Consol.  Statutes.  I  have  found  this  sub-sec.  (f)  some- 
what difficult  of  interpretation  when  read  with  the  whole 
Act.  But  a  close  scnitinv  of  it  has  convinced  me  that  the 
intention  of  the  legislature  was  not  to  change  the  common 
law  principle  in  respect  to  the  date  of  first  and  second 
offences.  This  common  law  principle  seems  to  be  based  on 
the  doctrine  that  the  inflicting  of  severer  punishment  for  a 
repetition  of  offences  is  not  so  much  because  the  offender  has 
sinned  more  than  once  as  because  he  is  looked  upon  as  in- 
corrigible when  he  continues  sinning  after  conviction  of  pre- 
vious infractions.  In  ex  parte  Miller,  15  X.  B.  R.,  at  p.  488, 
the  learned  Chief  Justice  in  his  judgment  says  in  part:  "We 
think  the  true  meaning  of  the  Act  imposing  a  higher  penalty 
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for  a  second  olTeiice  is,  that  a  second  olTenco  should  liave  been 
committed  after  a  previous  conviction,  where  the  party  wil- 
fully persists  in  violating  tlie  law  and  sets  the  tribunals  of 
the  country  at  defiance:" 

The  reasoning  that  led  me  to  conclude  in  Ex  parte  ^IcCoy 
is  applicable  to  this  case.  Kx  parte  McCoy  was  under  the 
C.  T.  A.;  this  is  under  the  ***  J^iquor  License  Act.'*  The 
words  "  and  after  information  laid  for  a  first  offence  "  are 
in  both  statutes.  And  the  provisions  of  the  ''  C.  T.  A."  are 
very  similar  to  the  sections  under  consideration  in  this  case, 
so  far  as  they  relate  to  matters  touched  upon  by  sub-sec.  (f). 

Sub-section  (f)  reads  as  follows:  "In  case  any  person 
who  has  been  convicted  of  a  contravention  of  any  provision 
of  any  of  the  sections  of  this  chapter,  numbered  43,  44,  45 
and  46,  or  any  section  for  the  contravention  of  which  a 
penalty  or  punishment  is  prescribed  by  section  62  or  75,  is 
afterwards  convicted  of  an  offence  against  any  provision  of 
any  of  the  said  sections,  such  conviction  shall  l)e  deemed  a 
conviction  for  a  second  offence,  within  the  meaning  of  section 
62  or  75,  as  the  Ccise  may  be,  and  may  be  dealt  with  and 
punished  accordingly,  although  the  two  convictions  may  have 
been  under  different  sections;  and  in  case  any  sucli  person  is 
afterwards  again  convicted  of  a  contravention  of  any  provi- 
sion of  any  of  the  said  sections,  whether  similar  or  not  to  the 
previous  offences,  such  conviction  shall  in  like  manner  be 
deemed  a  conviction  for  a  third  offence,  within  the  meaning 
of  section  62  or  75,  as  the  case  may  be,  and  may  ])e  dealt  with 
and  punished  accordingly." 

An  examination  of  the  different  sections  referred  to  in 
sub-sec.  (f )  will  shew  that  the  subjects  dealt  with  are  offences 
of  different  natures,  such  as  selling  without  license,  keeping 
for  sale  without  license,  infringement  of  the  law  by  druggists 
and  chemists,  etc.,  and  the  penalties  therefor.  The  intention 
evidently  is  to  group  offences  of  different  kinds  under  the  Act, 
so  as  to  have  them  treated  as  of  the  same  nature  in  establish- 
ing first,  second  and  third  offences.  That  is,  a  first  offence 
for  selling  may  be  a  legal  basis  for  declaring  a  second  offence 
a  violation  for  keeping  afterwards  committed  and  vice  versa. 
In  other  words,  a  party  may  be  convicted  of  a  second  and 
of  a  third  offence  though  the  violations  for  which  he  is  so 
convicted  are  quite  different  from  that  on  which  he  was 
convicted  for  a  third  offence. 

The  words  in  sub-section  (f),  "within  the  meaning  of 
section  68  or  75,"  control,  it  seems  to  me,  the  interpretation 
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on  the  point  in  controversy.  Sections  62  and  75  disclose  the 
punishments  for  first,  second  and  third  offences  for  viola- 
tions therein  described^  and  do  not  affect  the  common  law 
principle.  When  sub-sec.  (f)  speaks  of  second  and  third 
offences  it  restricts  its  application  to  the  ''  meaning  of  sec- 
tion 62  or  76.^'  This  opinion  is  confirmed  by  referring  to 
sub-section  (a)  of  section  86,  where  the  trial  is  for  a  second 
and  third  offence.  Under  that  sub-section  (a)  the  first 
enquiry  is  to  establish  the  offence  for  which  there  has  yet 
been  no  conviction,  and  it  is  therein  called  a  "  subsequent^* 
offence,  which  term  strengthens  the  argument  that  it  cannot 
be  an  offence  committed  prior  to  the  dates  of  the  first  or 
second  offences,  as  in  such  case  it  could  not  be  properly 
called  a  ''  subsequent ''  offence. 

I  therefore  believe  that  the  statute  has  not  changed  in 
respect  of  time,  the  law  as  laid  down  in  ex  parte  Miller, 
15  N.  B.  R.  485.  Hence,  a  conviction  for  a  second  offence 
under  the  **  Liquor  License  Act "  cannot  be  had  unless  the 
first  conviction  was  for  an  offence  committed  before  the 
date  of  the  commission  of  the  second  offence. 

This  conviction  should  therefore  be  quashed. 


HEW  BBUN SWICK. 

Pull  Court.  February  7th,  1908. 

RUNDLE  ET  AL.  V.  McNEIL  et  al. 

Land — Title — Ejectm ent — Will — A dverse  Pofisession . 

Action  of  ejectment  tried  before  Mr.  Justice  McLeod 
and  a  jury  at  Northumberland  circuit,  September,  1907. 
Verdict  for  defendants.  Motion  for  a  new  trial  argued 
before  this  Court  in  Michaelmas  Term  last. 

M.  G.  Teed,  K.C..  for  plaintiffs. 
H.  A.  Powell,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanington, 
Landry  and  McLeod,  JJ.),  was  "now  delivered  by 

Hanington,  J. : — This  is  an  action  of  ejectment  brought 
to  recover  a  farm  of  lands  including  an  island  originally 
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known  as  Chaplin  Island  in  front  thereof  on  the  north-west 
Miraniichi  river  in  Northumberland  county,  and  was  tried 
before  Judge  McLeod  with  a  jury  at  the  last  circuit,  there, 
and  a  verdict  entered  for  the  defendants.  The  plaintiffs 
are  children  of  one  John  Bundle,  who  resided  at  Newcastle, 
and  claim  under  a  mortgage  given  to  him  in  1862  by  one 
Joseph  Foulkes,  who  was  then  in  possession  of  the  farm 
and  island.  Foulkes  died  about  the  year  1864,  and  Bundle 
in  1871.  By  his  la.st  will,  Bundle  devised  his  real  estate, 
among  which  he  described  the  farm  now  in  dispute  to  his 
wife  for  life,  and  after  her  death  to  the  plaintiffs.  Mrs. 
Bundle,  before  the  commencement  of  the  suit,  conveyed  her 
interest  to  the  plaintiffs,  who  demanded  possession  from  the 
defendants,  and  that  being  refused,  brought  this  action. 
The  plaintiffs  on  the  trial  proved  the  mortgage,  and  that 
Bundle  shortly  after  Foulkes'  death  was  seen  upon  the 
property,  which  is  about  17  miles  from  Newcastle,  also  by 
Mrs.  Bundle,  subject  to  objection  that  her  husband,  about 
the  time  the  defendants*  father  John  Way  went  into  pos- 
session, told  her  of  his  letting  Way  into  the  premises.  Her 
testimony  in  that  respect  is  as  follows: — 

Q.  Did  you  know  of  the  Foulkes'  farm  on  the  north-west? 

A.  Yes,  I  knew  the  Foulkes'  man  and  knew  of  the 
Foulkes'  farm.    I  never  saw  the  farm. 

Q.  What,  if  anything,  did  your  husband  tell  you  about 
John  Way's  occupation  of  the  Foulkes'  farm?  Objected  to. 
Admitted. 

A.  He  just  came  in  one 'day,  and  said  he  had  given  the 
Foulkes'  farm  to  John  Way,  while  he  lived,  and  then  it 
came  to  us.     .     .     . 

Q.  What,  if  anything,  did  your  husband  tell  you  John 
Way  was  to  give  for  the  use  of  the  farm?     Objected  to. 

A.  Well  he  was  to  have  it  while  he  lived,  and  to  bring 
down  hay  for  a  cow.     .     .     . 

Q.  After  your  husband  died,  did  Way  bring  hay  to  you 
for  a  cow?  A.  Sometimes,  not  very  regular,  just  once  he 
was  coming  down  and  he  fetched  a  load,  but  it  was  not 
regular.     .     .     . 

Q.  Did  you  ever  pay  Way  for  any  of  this  hay?  A.  No, 
it  was  his  duty  to  fetch  it. 

One  of  the  plaintiffs,  who  is  now  46  years  of  age,  proved 
that  Way  told  him  when  he  was  about  10  or  12  years  old 
that  he  had  the  farm  from  his  father,  and  that  he  was  to 
give  us  hay  for  either  a  horse  and  cow,  he  was  not  sure 
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whicli,  and  that  he  had  afterwards  given  thorn  hay  accord- 
ingly, in  all  of  small  value,  up  to  about  14  years  ago,  when 
he  refused  to  give  any  more.  On  the  defendants'  behalf 
it  was  alleged  and  proved  that  when  Way  went  on  the  lot 
about  46  years  ago  it  was  then  mostly  in  an  unimproved  con- 
dition, that  he  lived  with  his  family  in  the  Foulkes'  house, 
which  on  the  lines  being  run  out  a  few  years  ago,  was 
found  not  on  the  lot  but  used  with  it  for  some  three  or 
four  years;  that  he  then  built  a  new  house  on  the  land  in 
dispute  costing  about  $800  or  $1000,  improved  and  culti- 
vated and  cleared  up  the  property  up  to  his  death  in  Janu- 
ary, 1907,  and  that  the  Kundles  or  any  one  for  them  did 
not  at  any  time  interfere  with  the  property  or  make  any 
claim  on  it  until  after  Mr.  Way's  death.  That  some  12 
or  14  years  ago,  when  the  first  house  Way  had  built  being 
burned,  he  built  another  at  a  cost  of  from  $1,200  to  $1,500, 
and  had  also  two  good  barns  on  the  place,  and  the  present 
value  of  the  farm  is  $4,000  or  $5,000.  That  the  defendants 
never  knew  of  any  agreement  to  pay  rent  or  of  rent  being 
paid  by  hay  or  otherwise.  It  was  also  proved  by  Mr.  David- 
son, who  wrote  Way's  will,  that  when  he  wrote  the  will, 
which  was  at  Way's  residence  on  the  premises  in  dispute. 
Way  being  then  about  80  years  of  age  and  sick.  Way  told 
him  about  the  arrangement  with  Rundle  and  how  he  held 
the  property.  This  evidence  of  Mr.  Davidson  was  objected 
to  and  is  as  follows: 

Mr.  Powell — Q.  Who  spoke  first  in  respect  to  the  land? 

A.  I  spoke  first  respecting  the  land. 

Q.  I  asked  you  what  you  said  (and  that  is  ruled  out). 
Did  he  say  anything  in  reply  to  what  you  said? 

A.  He  did. 

Q.  Was  it  on  the  subject  of  this  land? 

A.  What  I  have  already  told  you  and  a  little  more. 

Q.  Tell  us  anything. 

A.  That  John  Rundle  met  John  Wav  in  Newcastle  and 
told  him  there  was  that  Foulkes  place  and  he  had  better 
take  it,  that  Way  said  he  had  a  place  in  Williamstx)wn  and 
did  not  want  it  and  Rundle  said  he  had  better  go  up  on  to 
it.  and  Way  said  that  is  all  there  was  about  it.  Wav  said 
he  did  not  want  the  Chaplin  Island  property  and  Rundle  re- 
peated he  had  better  go  up  on  to  it.  Then  old  man  Way 
only  said  that  is  all  there  was  about     .     .     . 
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Q.  Did  you  call  his  attention  as  to  whether  or  not  there 
was  any  rent  in  connection  with  the  moving  on  and  taking 
possession  of  the  land  previous  to  that? 

A.  I  did     .     .     . 

Q.  You  said  you  questioned  him  with  respect  to  that  and 
he  made  a  reply? 

A.  He  had  spoken  first  about  this.  He  said  there  was 
nothing  in  the  delivery  of  hay  for  rent.  That  it  was  not 
rent  and  the  circumstances  were  these.  I  told  yon  how  it 
happened,  he  said  something  like  that,  then  he  went  on  to 
tell  me  what  he  said  happened. 

Court — I  think  I  will  stop  it  there. 

Powell — I  want  it  clear.  Do  I  understand  you  to  say 
that  Mr.  Way  said  that  there  was  no  agreement  that  he  was 
to  pay  hay  for  rent?     Objected  to. 

A.  Yes. 

The  defendants  set  up  a  statutory  title  by  possession, 
and  upon  the  trial  questions  were  left  to  the  jury  upon 
which  they  unanimously  found  (1)  that  Rundle  put  Way  into 
possession;  (2)  that  when  he  did  so  there  was  no  agreement 
that  he  was  to  have  possession  of  the  land  for  life,  and 
that  he  was  simply  put  into  possession  without  anything 
being  said  as  to  how  long  he  should  remain  in  possession; 

(3)  that  there  was  no  agreement  that  Way  was  to  give 
Rundle  hay  sufficient  to  feed  a  cow  as  rent  for  the  premises; 

(4)  that  the  hay  was  not  supplied  to  Mr.  &  Mrs.  Rundle  as 
and  for  rent  of  the  lands;  (5)  that  Way  occupied  and  used 
the  land  as  and  for  his  own  without  recognizing  or  acknow- 
ledging any  right  or  title  in  the  Rundles,  and  that  there  was 
no  agreement  in  writing  between  Rundle  and  Way  as  to  the 
land. 

Upon  these  findings  a  verdict  was  entered  for  the  de- 
fendant and  this  is  a  motion  to  set  this  verdict  aside  and 
for  a  new  trial.  The  principal  ground  of  objections  are  that 
the  evidence  of  Mr.  Davidson  as  to  what  Way  told  him 
when  he  drew  his  will  as  to  his  title,  and  the  way  he  came 
to  go  there,  and  as  to  non-payment  of  rent  or  any  agree- 
ment therefor,  was  improperly  admitted.  As  no  objection  is 
taken  to  the  Judge's  charge  as  to  this  point,  the  only  objec- 
tion being  that  His  Honor  told  the  jury  that  as  there  was 
no  agreement  in  writing  the  Rundles  could  on  notice  and 
demand  at  any  time  while  Way  was  in  possession  have 
brought  an  action  and  recovered  the  possession.  I  can  see 
no  objection  to  that  statement  of  the  law.    It  seems  to  me 
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that  the  findings  of  the  jury  are  quite  warranted  by  the 
evidence  and  that  outside  of  the  slim  proof  of  some  small 
quantity  of  hay  being  received  as  rent  from  Way,  the  plain- 
tiff gave  no  legal  evidence  of  any  agreement  to  pay  rent 
or  of  tenancy  by  Way.  The  evidence  relied  on  was  the  con- 
versation between  Rundle  and  his  wife  which  I  have  refer- 
red to  and  was^  I  think,  inadmissible.  It  was  not  made  on 
or  near  the  premises  in  question,  and  while  the  learned 
Judge  left  it  to  the  jury  with  the  other  proof,  they  evid- 
ently did  not  attach  much  importance  to  it,  nor  do  I  think 
that  complaint  can  reasonably  be  made  in  that  respect.  The 
objection  chiefly  relied  on  by  Mr.  Teed  in  his  motion  for 
a  new  trial  is  the  improper  admission  of  the  declarations  of 
Way  to  Davidson  when  he  made  his  will,  and  I  am  of  opin- 
ion that  that  evidence  was  properly  admitted  on  the  ground 
that  it  was.  a  declaration  of  Way  made  on  the  property  of 
which  he  then  was  in  possession  and  had  been  for  over 
forty  years,  which  in  a  case  of  claim  by  adverse  possession, 
which  this  is,  is  under  the  authorities  clearly  admissible. 
The  principle  on  which  it  is  admissible  is  that  it  is  not 
mere  hearsay  evidence,  but  is  a  declaration  from  which  the 
motive  and  intention  of  his  possession  can  be  arrived  at. 
Some  of  the  authorities  limit  the  admission  of  such  evid- 
ence to  admissions  against  interest,  but  there  is  properly 
no  such  limitation.  It  may  be  equally  admissible  whether 
making  for  or  against  the  narrator's  interest  such  as  where 
a  man  goes  on  to  land  with  a  surveyor  to  run  out  the  lines 
of  the  lot,  his  declaration  while  there  that  he  is  running 
it  out  for  himself  is  properly  admissible  to  explain  his  act 
as  one  of  possession,  or  his  declaration  that  he  is  running 
it  out  for  another  person  is  admissible  as  against  his  inter- 
est and  in  the  interest  of  such  other  person,  and  would  be 
an  act  of  possession  by  such  other  person.  That  was  so  held 
by  Fisher,  J.,  in  an  action  of  ejectment  in  Albert  Co.,  and 
also  by  the  late  Sir  J.  C.  Allen  in  Towse  v.  Estabrooks, 
where  Robert  Towse  was  proved  to  have  pointed  out  the 
boundary  line  of  his  lot,  which  was  the  boundary  of  the 
lapd  in  dispute. 

Wigmore  in  his  comprehensive  treatise  on  Evidence  fully 
discusses  the  subject,  and  at  sec.  1778  under  the  head  of 
"  Possessor's  Declarations  on  an  issue  of  Prescription  by 
Adverse  Possession,"  says,  "where  a  title  is  rested  on  a 
prescriptive  possession  for  a  period  of  years  sufficient  to  ex- 
tinguish former  rights  and  create  title  in  the  possessor,  i* 
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is  essential  under  the  rule  of  substantive  law  that  the  occu- 
pation thus  relied  on  shall  have  been  adverse  to  other 
claimants,  i.e.,  the  occupation  must  have  purported  to  be 
hostile  to  and  exclusive  of  other  claimants.  This  adverseness 
of  occupation  most  commonly  appears  when  the  occupation 
is  under  a  claim  of  title  by  the  occupant  himself,  for  this 
by  implication  denies  and  opposes  other  titles.  Accordingly 
it  has  never  been  doubted  that  all  declarations  by  the  occu- 
pant importing  a  claim  of  title  in  himself  are  admissible  as 
verbal  parts  of  his  act  of  occupation  serving  to  give  it  an 
adverse  colour^  while  his  declarations  of  a  disclaim  conceding 
another's  title  are  equally  receivable  as  giving  it  the  con- 
trary colour  .  .  .  The  limitations  of  this  doctrine  must 
however  be  observed.  It  assumes  that  adverse  possession  is 
in  some  way  material  under  the  issues  of  the  case  (forcible 
entry,  prescriptive  right  or  otherwise),  and  that  the  declara- 
tions were  made  when  in  possession,  and  that  they  are  not 
offered  except  as  colouring  the  occupation.  Subject  to 
these  limitations  the  use  of  such  declarations  for  this  pur- 
pose is  never  disputed.  It  is  apparent  moreover  that  they 
may  be  used  either  for  or  against  the  prescriptive  claimant 
according  as  they  give  to  the  occupation  one  or  the  other 
purport  and  irrespective  of  the  rule  for  admissions  (post  sec. 
1780).'' 

In  sec.  1779  this  author  says :  "  One  in  possession  of 
property  is  presumed  to  be  the  owner  of  it;  as  making  more 
definite  and  significant  the  nature  of  the  person's  custody 
or  occupation^  and  as  giving  it  the  significance  of  an  exclu- 
sive control,  and  of  a  possession  in  the  fullest  sense.  The 
acts  and  declarations  of  claim  of  title  by  the  person  may  be 
decisive  and  should  therefore  be  considered  for  that  purpose, 
without  however  conceding  to  them  any  force  as  hearsay 
assertions.'' 

In  sec.  1780  (1)  Mr.  Wigmore  discussing  the  possessor's 
declarations  as  verbal  acts  of  possession  as  mentioned  in  sec. 
1778,  says,  ^'Here  the  question  is  whether  they  violate  the 
hearsay  rule.  It  has  been  noticed  that  they  do  not.  The 
conditions  are  merely  that  there  shall  be  an  issue  of  adverse 
possession  and  that  the  declarant  shall  be  in  occupation  at 
the  time.  Thus  it  is  immaterial  whether  he  is  deceased 
or  not,  whether  he  is  a  party  or  not,  and  whether  the  fact 
stated  was  against  interest  or  not,"  and  as  to  the  posses- 
sor's declarations  to  support  the  presumption  of  title  from 
possession  (ante  sec.   1779),  says:  "There  the  question  is 
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also  whether  they  violate  the  hearsay  rule.  It  has  been  seen 
that  by  the  better  opinion  they  do  not.  They  differ  from 
the  aforegoing  sort  in  that  no  issue  of  adverse  possession  is 
necessary.^' 

The  result  of  the  discussion  is  summed  up  in  the  Cyclop, 
of  Law  and  Procedure,  vol.  1(»,  page  1171,  under  the  head  of 
"Evidence/'  and  is  thus  expressed: — 

"  In  general  in  case  of  real  estate  declarations  by  one  in 
possession  of  land  are  competent  where  his  user  is  claimed 
to  be  adverse  or  a  title  is  said  to  have  been  gained  by  pre- 
scription to  shew  that  the  user  or  possession  was  adverse  on 
the  part  of  the  declarant.  That  the  person  to  be  affected 
knew  of  its  nature;  to  determine  its  extent  territorially  and 
the  source  of  the  title  relied  on,  so  far  as  that  fact  may  have 
legitimate  incidental  bearing  on  the  good  faith  and  motive 
of  the  claim  or  its  extent,  and  in  general,  to  shew  the  animus 
with  which  possession  is  held,  for  example  to  negative  an 
intent  to  abandon  the  ownership.  It  is  not  ground  for 
rejecting  the  declarations  that  they  are  self-serving.  If  they 
were  made  in  apparent  good  faith  and  the  benefit  of  them 
enures  not  only  to  the  declarant  but  to  those  in  privity  with 
him,  including  creditors  or  his  representatives.^^ 

These  authorities  certainly  support  the  principle  which 
I  have  for  many  years  thought  applied  to  the  admission  of 
that  class  of  evidence.  It  was  suggested  that  while  that 
part  of  the  statement  to  Davidson  that  he  was  put  in  pos- 
session^ and  that  was  all  about  it,  might  be  admissible  under 
the  principle  I  have  been  discussing,  yet  the  statement  that 
he  had  not  paid  any  rent  was  different  and  would  not  be 
admissible.  At  first,  it  seemed  to  them,  there  might  be  a 
distinction,  but  on  reflection,  I  think  there  is  not.  If  the 
declaration  that  he  did  not  agree  to  pay  rent,  and  had  paid 
none,  is  one  which  shews  the  intention  of  his  possession, 
as  would  have  been  the  statement  if  he  had  made  it,  that 
he  had  got  the  property  by  deed  from  someone  else,  and 
never  acknowledged  the  Bundle  title  in  any  way,  both  state- 
ments would  alike  shew  that  his  possession  was  his  own 
and  for  himself,  and  was  independent  of  Hundle.  The 
rule  for  a  new  trial  should  be  refused. 
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McKAY  V.  CITY  OF  ST.  JOHN. 

Municipal  Law — Land — Damages — Injury  by  Flooding  from 

City  Sewer — Negligence — Liability, 

Action  for  damage  to  plaintiff's  property  caused  by  a  «le* 
fective  sewer  of  the  defendant  city,  tried  before  Mr.  Justice 
Landry  and  a  jury,  at  St.  John  Circuit  in  Octobe",  1906. 
Verdict  for  plaintiff  for  $250.  Motion  made  to  this  0«)iin 
in  Michaelman  Term  last,  for  a  rule  for  judgment  non  ob- 
stante veredicto,  or  for  a  new  trial. 

A.  A.  Wilson,  K.C.,  for  plaintiff.  ^ 

C.  N.  Skinner,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (  Barker^  C.J.,  Haxinotox, 
Landry,  and  McLeod,  JJ.),  was  now  delivered  by 

McLeod,  J. : — This  is  an  action  tried  before  Mr.  Justice 
Landry,  and  a  jury,  at  the  St.  John  Circuit  in  September 
last,  in  which  a  verdict  was  entered  for  the  plaintiff.  The 
action  was  brought  to  recover  damages  for  injury  done  the 
plaintiff's  property  in  consequence  of  a  defective  sewer  made 
by  the  city,  whereby  the  sewage  ran  into  the  plaintiff's  cellar 
and  did  the  damage  sued  for.  It  appears  by  the  evidence 
that  the  defendant  laid  a  sewer  from  Mount  Pleasant,  in  the 
city  of  St.  John,  down  past  the  plaintiff's  liouse.  The  jury, 
in  answer  to  questions,  found  that  the  sewer  was  properly 
constructed,  but  that  it  got  out  of  repair,  and  as  a  conse- 
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quence,  the  sewage  went  into  the  plaintiffs  cellar  and  did  the 
damage  complained  of;  and  tliey  further  found  that  the  de- 
fendant had  notice  that  tlie  sewer  was  out  of  repair  and  did 
not  repair  it.  The  case  is  within  the  principle  decided  in 
Curless  v.  The  Town  of  Grand  Falls,  37  X.  B.  R.  227.  It 
is  not  a  case  of  mere  nonfeasance  on  the  part  of  the  city. 
The  city  made  the  sewer  and  it  was  its  duty  to  repair  it,  if  it 
got  out  of  repair,  and  its  attention,  was  called  to  it.  The 
sewer  did  get  out  of  repair,  and  the  city  was  notified,  but. 
neglected  to  repair  it.  The  damage  is  the  result  of  its  neglect 
and  it  is  liable  to  the  plaintiff.  The  verdict  is  right,  and  the 
rule  must  be  refused.     . 


HEW  BRUNSWICK. 

Full  Court.  February  7th,  1908. 

WHITTAKER  v.  GOGGIN. 

Landlord  and  Tenant  —  Lease  —  l^respass  —  Pleading  — 

Demurrer, 

Demurrer  to  plaintiff's  replication  to  defendant's  plea, 
and  objection  to  the  plea,  argued  in  Michaelmas  Term  last. 

W.  B.  Wallace,  K.C.,  for  plaintiff. 
W.  H.  Trueman,  for  defendant. 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanington, 
Landry,  and  McLeod,  JJ.),  was  now  delivered  by 

Barker,  C.J. : — Demurrer  to  replication  and  objection 
to  plea.  The  plaintiff  occupied  premises  as  tenant  to  the 
defendant  under  a  lease  dated  April  5th,  1906,  from  the 
defendant  to  one  Walker,  and  assigned  by  him  to  one  Bertha 
B.  Portmore,  and  by  her  assigned  to  the  plaintiff.  During 
the  currency  of  the  lease  the  plaintiff  made  default  in  pay- 
ment of  rent,  "whereupon  the  defendant  professing  to  act 
under  a  proviso  in  the  lease  for  that  purpose  re-entered. 
The  plaintiff  thereupon  brought  an  action  of  trespass  against 
the  defendant  who  justified,  as  set  out  in  the  seventh  plea, 
which  is  as  follows : — "  And  for  a  seventh  plea  and  to  the 
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fourth  count  of  said  declaration  the  defendant  says  that 
previous  to  said  alleged  trespass  the  plaintiff  held  and  oc- 
cupied said  apartments  and  premises  under  a  certain  inden- 
ture of  lease  bearing  date  the  5th  day  of  April,  A.D  1906, 
made  by  the  defendant  under  his  liand  and  seal,  as  lessor 
to  one  Bell  H.  Walker  as  lessee,  and  to  his  assigns,  and 
executed  by  the  said  Bell  H.  Walker,  under  his  hand  and 
seal,  and  subsequently  by  said  lessee  assigned  to  one  Bertha 
B.  Portmore  and  her  ai^signs,  and  by  her  assigned  to  the 
plaintiff.  That  during  the  currency  of  said  lease  and  while 
the  plaintiff  held  and  occupied  said  apartments  and  premises 
under  said  lease,  and  as  tenant  of  the  defendant  as  aforesaid, 
the  plaintiff  made  default  in  paying  the  rent  reserved,  and 
covenanted  to  be  paid  by  the  lessee  and  his  assigns,  at  the 
days  and  times  appointed  in  said  lease  for  payment  of  same, 
whereupon  it  became  lawful  under  a  provision  for  re-entry 
in  said  lease  for  the  defendant  to  re-enter  upon  said  apart- 
ments and  premises  and  the  same  to  lease  again,  retain, 
repossess,  and  enjoy,  as  in  his  lirst  and  former  estate  as  if 
said  lease  had  not  been  made,  and  the  plaintiff  and  all  other 
occupiers  of  the  said  apartments  and  premises  thereout,  and 
thenceforth  to  put  out,  expel,  and  remove,  and  to  have  pos- 
session and  enjoy  the  said  apartments  and  premises  abso- 
lutely. The  plaintiff  made  default  in  paying  said  rent  at 
the  days  or  the  times  covenanted  and  appointed  in  said  lease 
for  the  payment  of  the  same,  whereupon  the  defendant  re- 
entered in  pursuance  of  said  proviso  in  said  lease  for  re- 
entry, and  committed  the  alleged  trespass.'' 

To  the  plea  there  was  the  following  replication :  '*  And 
for  a  fourth  replication  the  plaintiff  as  to  the  said  seventh 
plea  says:  That  the  yearly  rent  reserved  under  the  alleged 
indenture  of  lease  was  payable  quarterly  in  advance  on  the 
first  days  of  Fcl)ruary,  May,  August  and  November  in 
each  year,  and  the  defendant,  previously  to  his  re-entering 
said  apartments  and  premises  in  pursuance  of  the  alleged 
proviso  in  said  lease,  distrained  for  all  rent  due  and  payable, 
and  that  such  distress  was  sufficient  to  countervail  all 
the  rent  in  arrear  at  the  time  of  such  re-entry.  ^ 

To  this  replication  the  defendant  demurred,  and  the 
plaintiff  thereupon  objected  to  the  plea  on  the  ground  that 
it  states  a  conclusion  of  law  as  to  the  right  to  re-enter  under 
the  proviso  in  the  lease^  when  it  should  have  set  out  the 
proviso  itself  and  left  the  legal  right  thereunder  to  be 
determined  by  the  Court.    The  point  raised  by  the  demurrer 
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is  simply  this,  that  during  the  currency  of  the  lease  and  be- 
fore the  expiration  of  the  term  a  landlord  can  not  re-enter 
for  non-payment  of  rent  for  which  he  has  distrained  on 
goods  and  chattels  still  held  by  him  under  the  distress.  We 
think  the  plaintiff  is  right  in  both  points,  and  that  there 
should  be  judgment  for  the  plaintiff  on  demurrer,  with  leave 
to  the  defendant  to  amend  in  the  usual  terms. 


mSW  BRUNSWICK. 

Full  Court.  February  7th,  1008. 

REX  V.  O'BRIEN,  ex  parte  CHAMBERLAIX. 

Liquor  License  Act — Conviction — Form — First  Offence  and 

Th ird  Offence — .1  m endm en t. 

The  applicant,  Isaac  Chamberlain,  was  charged  before 
John  E.  O'Brien,  Justice  of  the  Peace,  Gloucester  county, 
with  a  third  offence  against  the  Liquor  License  Act  (C.  S. 
1903  c.*22).  A  conviction  was  entered  against  him,  which 
conviction  stated  it  was  for  a  third  offence,  but  was  in  other 
respects  in  the  form  of  a  conviction  for  a  first  offence.  The 
only  proof  offered  before  the  magistrate  was  of  a  first  offence ; 
and  the  prosecution  on  the  trial  asked  to  have  the  con- 
viction entered  for  a  first  offence.  The  matter  was  brought 
before  this  Court  on  certiorari  and  order  nisi  to  quash 
granted  by  Mr.  Justice  Hanington  on  grounds  stated  in  the 
judgment  of  the  Court;  and  was  argued  in  Michaelmas 
term  last. 

Geo.  Gilbert  shewed  cause,  and  while  admitting  that  the 
conviction  could  not  be  supported  as  a  conviction  for  a 
third  offence,  yet  claimed  that  under  section  89  of  the 
Liquor  License  Act  it  might  bo  amended  and  stand  as  a 
conviction  for  a  first  offence. 

J.  P.  Byrne,  in  support  of  the  order  nisi  contra. 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanixgton, 
Laxdry  and  McLeod,  JJ.)>  was  now  delivered  by 

Landry,  J.: — Cliamberlain  was  prosecuted  for  a  third 
offence  under  the  char^^o  of  selling,  was  found  guilty  of  sell- 
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ing,  and  was  asked  if  he  had  been  previously  convicted  of  a 
first  and  second  offence.  He  made  no  reply;  and  the  prose- 
cution proceeded  to  prove  the  first  and  second  convictions. 
Tlie  proof  of  the  first  and  second  convictions  failed.  Then 
the  prosecutor  asked  that  a  conviction  for  a  first  offence  he 
recorded.  A  minute  of  conviction  was  made  adjudging 
the  defendant  "  guilty ''  and  making  no  mention  of  any 
previous  offence.  The  conviction  states  that  it  is  for  a  third 
offence,  but  makes  no  mention  or  statement  of  a  first  or 
second  offence,  as  required  by  the  form  in  a  conviction  for 
a  third  offence.  The  fine  is  for  $50  and  costs,  being  the 
fine  for  a  first  offence.  The  conviction  imposes  the  fine, 
orders  distress  and  sale  in  default  of  payment,  and  impri- 
sonment in  default  of  sufficiency  of  goods.  It  also  orders 
cost  of  commitment  and  of  conveying  the  defendant  to  gaol, 
and  fixes  such  additional  cost  at  four  dollars.  The  Court 
is  now  asked  to  make  an  order  to  quash  the  conviction 
))ecause : 

1st.  On  the  face  of  the  conviction  it  is  alleged  to  be  for 
a  third  offence,  and  no  statement  is  made  of  a  first  and  of 
a  second  conviction  being  had. 

2fnd.  The  conviction  orders  distress  and  sale  in  default 
of  payment,  which  order  is  not  authorized  by  the  Act. 

3rd.  It  adjudges,  without  authority,  the  sum  of  $4  to  be 
paid  in  addition  to  the  other  costs. 

On  the  argument  the  conviction  was  admitted  irregular 
because  of  the  first  ground  of  objection,  but  it  was  con- 
tended that  the  conviction  could  and  should  be  amended  in 
that  respect.  The  prosecution  also  failed,  I  think,  to  point 
out  on  the  argument  any  legislative  authority  for  ordering 
the  distress  and  sale. 

The  power  of  amendment  is  given  by  s.  89  of  the  Liquor 
License  Act,  c.  22,  C.  S.  1903.  The  section  reads  as  fol- 
lows : — 

"  89. — (1)  Xo  conviction  or  warrant  enforcing  the  same, 
or  other  process  or  proceeding  under  this  chapter,  shall  be 
held  insuflficient  or  invalid  bv  reason  of  anv  variance  between 
the  information  or  conviction,  or  by  reason  of  other  defect 
in  form  or  substance;  provided  it  can  be  understood  from 
such  conviction,  warrant,  process  or  proceeding,  that  the 
same  was  made  for  an  offence  against  some  provision  of  this 
chapter,  within  the  jurisdiction  of  the  justice,  justices  or 
police  magistrate  who  made  or  signed  the  same,  and  pro- 
vided there  is  evidence  to  prove  such  offence,  and  no  greater 
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penalty  or  punishment  is  imposed  than  is  authorized  by  this 
chapter. 

"  (2)  Upon  any  application  to  quash  such  conviction,  or 
warrant  enforcing  the  same,  or  other  process  or  proceeding, 
whether  on  appeal  or  upon  habeas  corpus,  or  by  way  of  cer- 
tiorari or  otherwise,  the  Court  or  Judge  to  which  such 
appeal  is  made,  or  to  which  such  application  has  been  made 
upon  habeas  corpus,  or  by  way  of  certiorari,  or  otherwise, 
shall  dispose  of  such  appeal  or  application  upon  the  merits, 
notwithstanding  any  such  variance  or  defect  as  aforesaid, 
and  in  all  cases  where  it  appears  that  the  merits  have  been 
tried,  and  that  the  conviction,  warrant,  process  or  proceed- 
ing is  sufficient  or  valid  under  this  section,  or  otherwise, 
such  conviction,  warrant,  process  or  proceeding  shall  be 
affirmed  or  shall  not  be  quashed  (as  the  case  may  be),  and 
such  Court  or  Judge  may,  in  any  case,  amend  the  same, 
if  necessary,  and  any  conviction,  warrant,  process  or  pro- 
ceeding so  affirmed  and  amended,  shall  be  enforced  in  the 
same  manner  as  convictions  affirmed  on  appeal,  and  the 
costs  thereof  shall  be  recoverable  as  if  originally  awarded." 

The  Court  being  satisfied  that  all  the  necessary  condi- 
tions as  recited  in  this  section  exist,  the  power  to  amend 
is  clear,  and  the  words  "  being  for  a  third  offence  "  may  1^ 
struck  out  of  the  conviction. 

I  am  unable  to  find  any  legislative  authority  for  ordering 
a  levy  by  distress  and  a  sale.  Section  62  which  imposes 
the  fine  authorizes  imprisonment  in  default  of  payment  and 
makes  no  mention  of  distress  or  sale.  In  this  particular 
therefore  I  believe  the  conviction  defective. 

The  power  of  amendment  existing,  I  believe  the  words 
in  the  conviction,  *^  I  order  the  above  to  be  levied  bv  dis- 
tress  and  sale  of  the  goods  and  chattels  of  the  said  I.  C.  and 
in  default  of  sufficient  distress,"  mav  be  struck  out. 

As  to  the  objection  to  the  $4  costs,  I  believe  it  is  author- 
ized by  s.  74  of  c.  22,  which  reads:  "(1)  In  all  cases  of  con- 
victions under  this  chapter  where  the  justice  or  justices  are 
authorized  to  adjudge  that  a  penalty  in  money,  or  a  penalty 
in  money  and  costs,  be  paid  by  the  defendant,  and  that  in 
default  of  payment  thereof  the  defendant  be  imprisoned  for 
any  period,  with  or  without  hard  labour,  the  justice  or  jus- 
tices may  by  the  conviction  adjudge  that  the  defendant  he 
imprisoned,  unless  the  sum  or  sums  be  paid,  and  also  the 
costs  and  charges  of  the  commitment  and  conveying  of  the 
defendant  to  gaol  are  sooner  paid. 
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"  (2)  The  amount  of  the  co^lts  and  charges  of  commit- 
ment and  conveying  of  the  defendant  to  gaol  is  to  be  as- 
certained and  stated  in  the  warrant  of  commitment." 

With  these  amendments  I  believe  the  conviction  should 
stand. 


FSIHCE  EDWAED  ISLAHD. 

supreme  court. 

In  Chancery.  March  23rd,  1908. 

Fitzgerald,  Y.C,  acting  for  Hodgson,  M.R. 

MALCOLM  McLEOD  v.  COLLINS  CRASWELL  &  ALICE 

CRASWELL,  HIS  wife. 

Married  Woman's  Separate  Property — Acknowledgment  of 
Execution  of  Deed  under  2Jf  Vict,  cap,  18 — Not  Neces- 
sary Since  Married  Woman's  Property  Act,  1003 — Dower 
Acknowledged  before  Interested  Party. 

Neil  McQuarrie,  K.C.,  and  W.  S.  Stewart,  K.C.,  for  com- 
plainants. 

A.  C.  Saunders,  and  J.  J.  Johnston,  for  defendants. 

Fitzgerald,  Y.C. : — This  is  a  suit  for  the  foreclosure 
of  a  mortgage  dated  the  15th  day  of  June,  1906,  given  by 
the  defendants  to  the  complainant,  in  which  two  several 
.tracts  of  land  are  conveyed  to  the  complainant,  one  of 
sixty-four  acres  claimed  to  be  the  separate  property  of  the 
wife,  the  other  of  forty-eight  acres,  the  property  of  the 
husband.  This  mortgage  was  given  to  secure  the  sum  of 
eight  hundred  dollars  with  interest  as  therein  stated. 

After  hearing  the  parties  and  their  witnesses,  I  find  as 
follows : — 

1st.  That  the  said  defendants  did  execute  the  said  mort- 
gage security  to  the  said  complainant,  Malcolm  McLeod, 
and  did  thereby  grant  and  convey  the  lands  therein  men- 
tioned and  described  to  the  said  complainant. 

2nd.  That  the  dower  interest  of  the  said  defendant 
Alice  Craswell,  in,  and  to  the  forty-eight  acres  of  land 
particularly  described  in  said  mortgage  the  property  of  her 
husband,  has  not  passed  to  the  said  complainant,  or  been 
released  under  said  mortgage — it  appearing  that   the   ac- 
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knowledgment  of  the  voluntary  execution  of  said  mortgage 
by  her  as  a  married  woman^  was  not  taken  apart  from  her 
husband,  and  that  the  notary  who  took  such  acknowledg- 
ment was  an  interested  party,  both  personally  and  as  soli- 
citor, of  the  mortgagee. 

He  Bendyshe,  3  Jur.  X.  S.  727;  Banks  v.  Ollerton,  10 
Ex.  168;  Ee  Ollerton,  15  C.  B.  796,  and  Ex  parte  Menhen- 
nett,  L.  B.  5  C.  P.  16. 

3rd.  That  there  is  due  under  said  mortgage  security 
from  the  said  defendants  to  the  said  complainant  the  sum 
of  $649.26,  with  interest  thereon  at  the  rate  of  six  per 
cent,  from  the  date  thereof. 

The  question  remains  as  to  the  wife's  acknowledgment 
in  respect  to  the  64  acres  claimed  to  be  her  separate  prop- 
erty. It  was  taken  in  the  same  way,  and  by  the  same  per- 
son, and  is  consequently  equally  illegal  and  void;  but  it  is 
contended  that  the  Married  Woman's  Property  Act,  1903, 
renders  unnecessary  as  regards  her  separate  property  any 
acknowledgment  of  a  conveyance  thereof  by  a  married 
woman  under  24  Vic.  cap.  18.  I  am  of  opinion  that  that 
contention  must  be  upheld. 

.  The  Imperial  Statute,  3  &  4  Wm.  IV.,  c.  74,  s.  77,  re- 
quired a  similar  acknowledgment  by  a  married  woman 
executing  jointly  with  her  husband  a  conveyance  of  real 
property. 

It  has  long  been  settled  that  a  married  woman  could 
without  acknowledged  deed,  as  required  by  that  Act,  or  the 
concurrence  of  her  husband,  dispose  of  an  equitable  estate 
in  fee  in  lands  limited  to  her  in  fee  simple  for  her  separate' 
use.  Taylor  v.  Meads,  13  W.  E.  394;  Hall  v.  Waterhouse, 
o  Giff.  64;  Pride  v.  Bubb  L.  R.  7  Ch.  64,  and  the  ground  of 
such  decision  was,  that  in  relation  to  such  equitable  estate 
the  married  woman  had  an  independent  personal  status, 
was  in  effect  a  feme  sole,  released  and  freed  from  the  fetters 
and  disability  of  coverture,  and  invested  with  the  rights 
and  powers  of  a  person  who  is  sui  juris,  including  neces- 
sarily the  full  right  of  free  and  untramelled  alienation. 

This  status  is  now  given  by  the  Married  Women's  Pro- 
perty Act  to  all  married  women  in  relation  to  their  separate 
property,  legal  as  well  as  equitable;  and  it  cannot  be  ques- 
tioned that  its  object  was  to  remove  the  disability  of  cover- 
ture, and  to  enable  a  married  woman  to  hold  and  dispose 
of  property  as  if  she  were  feme  sole. 


MALCOLM  M'LEOn  r.  ClfASWIJLL.  537 

After  the  passage  of  the  Imperial  Married  Women's 
Property  Act,  1882,  of  which  ours  is  practically  a  transcript, 
this  point  came  directly  before  Mr.  Justice  Chitty,  and  he 
unhesitatingly  decided  that  the  effect  of  the  Act  was  to 
abolish  the  necessity  for  the  acknowledgment  of  a  deed  in 
fee  simple  of  her  separate  legal  estate  by  a  married  woman 
under  3  &  4  Wm.  IV.  ch.  74. 

There  can  be  no  difference  in  principle  in  interpreting 
such  legislation  and  ours;  and  I  therefore  hold  that  the  deed 
of  mortgage  in  this  case  was  effectual  to  pass  the  fee  simple 
absolute  of  the  said  Alice  Craswell  to  the  said  complainant, 
notwithstanding  the  fact  that  she  made  no  due  acknowledg- 
ment of  the  execution  of  the  same  as  required  by  24  Vic. 
ch.   18. 

It  was  also  urged  before  me  that  this  deed  of  mortgage 
was  obtained  by  undue  influence,  and  that  the  principle  of 
the  decision  of  the  Supreme  Court  of  Canada  in  Cox  v. 
Adams,  35  S.  C.  R.  393,  applies. 

I  do  not  think  so.  I  am  not,  in  this  case,  required  to 
consider  the  question  of  presumption  of  undue  influence 
by  reason  of  the  fiduciary  relationship  existing  between 
husband  and  wife.  The  whole  transaction  has  been  laid 
bare  before  me,  and  I  can  see  no  reason  to  doubt  the  full 
understanding  and  free  agency  on  the  part  of  the  wife,  in 
the  giving  and  executing  of  this  security.  It  was  not  a 
voluntary  conveyance  for  her  husbard's  debt  alone.  A  por- 
tion of  the  money  *^o  be  raised  by  it  was  to  be  used  in  dis- 
charging incumbrances  binding  upon  her  own  separate  pro- 
perty; and  if  modern  legislation  has  emancipated  the  wiV 
from  the  control  and  authority  of  her  husband,  it  -will  not, 
I  assume,  be  presumed  that  every  act  of  her^s  in  relation 
to  her  separate  property,  has  been  done  under  undue  in- 
fluence on  his  part;  certainly  not  when  she  appears  to  have 
had  a  clear  understanding  of  the  transaction,  and  that  in 
part  the  security  taken  was  in  discharge  of  her  own  in- 
debtedness. 

As  to  the  costs,  I  order  that  each  party  pay  his  own 
costs  up  to  the  day  of  this  judgment,  including  the  costs  of 
taking  out  this  decree,  but  in  case  the  amount  found  to  ho 
due  be  not  paid  on  the  day  named,  all  cosis  of  enforcintr 
the  decree  and  the  sale  under  it,  and  the  foreclosure  of  the 
mortgage,  shall  be  paid  by  defendants  to  complainant. 

The  order  will  be  that  the  said  defendants  do  pay  to  tlie 
5aid  complainant  the  sum  I  have  so  found  to  be  duo  wiin 
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interest  as  aforesaid  within  thirty  days  from  this  date,  a-xd 
that  in  default  of  such  payment  the  said  mortgaged  pre- 
mises, either  or  both  of  them  or  a  competent  part  thereof, 
be  sold  under  the  direction  of  this  Court — and  let  the  moni*v 
to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of  this 
action,  etc.,  and  be  applied  in  payment  of  amount  so  fouid 
due  as  aforesaid,  together  with  subsequent  interest,  and  the 
subsequent  costs  of  such  sale  (according  to  order  as  to  costs 
as  nerein  made)  so  far  as  the  same  will  extend,  but  if  the 
same  shall  not  be  sufficient  to  pay  such  amount,  and  such 
subsequent  interest  and  costs  in  full,  this  judgment  is  to  bft 
without  prejudice  to  the  right  of  the  complainant  to  enforce 
payment  of  the  balance  in  this  action. 

And  that  the  said  indenture  of  mortgage  be  delivered  to 
the  said  complainant. 

And  it  be  declared  that  the  dower  interest  of  the  said 
Alice  Craswell  in  and  to  the  forty-eight  (48)  acres  of  land 
has  not  been  released  to  the  said  complainant. 

Liberty  to  apply  granted. 


HEW  BRUNSWICK 

Full  C!ourt.  February  7th,  1908. 

EEX  V.  MANCHESTER. 

\ 

m 

City  of  St.  John  —  Market  By-law  —  Tolb — Private  Sale — 
Municipal  Law — Violation — Conviction  on  Complmnt  of 
Chamberlain. 

Application  was  made  to  Mr.  Justice  !McI^od  to  review  a 
conviction  made  by  the  police  magistrate  of  St.  John  on  the 
complaint  of  the  Chamberlain  of  that  city  against  the  de- 
fendant for  an  alleged  violation  of  the  city  by-laws  relating 
to  the  city  market.  A  summons  was  granted,  and  on  the 
return  of  the  same  the  question  was  referred  by  His  Honour 
to  this  Court  for  its  opinion  and  advice.  The  matter  was 
argued  on  a  former  day  in  this  term. 

A.  H.  Hanington,  K.C.,  for  the  defendant. 
C.  N.  Skinner,  K.C.,  contra. 
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The  judgment  of  the  Court  (Barkkk,  C.J.,  H.vnixgton, 
Landry,  and  McLeod,  JJ.)»  ^'^^  "^^  delivered  by 

Hanington,  J.  — The  defendant  was  in  November  lar., 
convicted  before  the  police  magistrate  of  St.  John  in  penalty 
and  costs  for  a  breach  of  the  city  by-laws  relating  to  the 
city  market  for  that  "  he  did  unlawfully  sell  within  the  city 
market  a  quantity  of  carrots,  beets  and  turnips."  Proceed- 
ings were  taken  before  Ilis  Honour,  Mr.  Justice  McLeod, 
to  review  that  conviction,  and  he  referred  the  matter  to 
this  Court  to  advise  as  to  whether  or  not  the  defendant 
under  the  circumstances  and  by-law  had  committed  any 
offence. 

The  first  section  of  the  by-law  defines  certain  lands  and 
premises  to  be  the  "  city  market.  Section  2  is  as  follows. 
"  2.  The  butchers'  stalls  that  are,  or  may  hereafter  be  fitted 
up  in  the  "  city  market "  are  hereby  appointed  and  declared 
to  be  *  butchers'  markets.' "  Section  3  provides  that  the 
several  stalls  so  being  the  "butchers'  markets,"  shall  be  let 
annually  prior  to  the  first  day  of  May  in  each  year,  under 
the  direction  of  the  Board  of  Public  Safety  .  .  .  The 
lessee  shall  not  directly  or  indirectly  sub-let  the  stall  or  any 
part  thereof,  nor  consent  to  any  other  person  occupying  it 
or  any  part  thereof,  without  the  consent  of  the  said  Board, 
etc.,  etc.  Section  4  prohibits  the  lessee  from  permitting 
any  person  other  than  his  employees  from  selling  or  expos- 
ing for  sale  any  article  in  any  stall  leased  by  him.  Section 
7  provides  that  the  Board  may  establish  stands  with  racks, 
where  meats  may  be  exposed  for  sale,  and  may  lease  the 
same.  Section  9  prohibits  the  lessee  of  a  stall  from  pur- 
chasing any  fresh  dressed  meat  within  the  city  to  sell  again 
unless  it  had  been  exposed  in  tho  market.  Section  10  is 
as  follows:  "Such  parts  of  the  said  city  market  n')t  occu- 
pied by  the  butchers'  markets,  as  the  Board  of  Public  Safety 
may  from  time  to  time  order  and  direct,  shall  be  for  the 
use  of  persons  selling  country  ])roduce,  fruit  and  vegetables." 
Sections  14  and  15,  upon  which  this  conviction  is  based,  are 
as  follows: — 

"  14.  All  persons  carrying  articles  for  sale  into  the  said 
city  market  shall  forthwith  report  themselves  to  the  deputy 
clerk  of  the  market,  and  declare  the  quantity  of  each  article 
which  they  may  bring  into  the  said  market;  and  it  shall  be 
the  duty  of  the  deputy  clerk  of  the  market  to  assign  and 
point  out  stands  for  the  persons  so  reporting  themselves; 
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and  every  person  bringing  any  articles  for  sale  into  the 
city  market  shall  pay  to  the  collector  or  person  for  that 
purpose  for  the  time  being  appointed  by  the  common  coun- 
cil, the  rates  and  sums  following,  that  is  to  say:  (Here  fol- 
lows a  long  list  of  articles  and  tolls).  No  person  shall  oc- 
cupy any  stand  or  place  in  any  part  of  the  said  market  for 
the  purpose  of  exposing  or  offering  for  sale  any  article  what- 
ever, or  sell  any  article  whatever,  in  the  said  market  without 
first  having  paid  the  fees  as  herein  provided,  under  the 
penalty  of  eight  dollars  for  each  and  every  such  act. 

"  15.  No  person  shall  occupy  any  stand  in  the  said  city 
market,  or  sell,  or  dispose  of,  or  offer,  or  expose  for  sale, 
any  article  in  the  said  market,  without  having  had  a  stand 
assigned  to  him  or  his  agent;  or  sell,  offer,  or  expose  for 
sale,  any  article  whatsoever,  except  at  the  stand  assigned 
to  him,  or  his  agent,  for  that  purpose,  under  the  penalty  of 
eight  dollars  for  each  and  every  such  act." 

The  facts  are  that  the  city  authorities  leased  to  Mr. 
Dean  two  stalls  for  his  use  as  a  "  butchers*  market  ^'  under 
the  by-laws,  subject  to  any  regulations  the  city  might  make 
in  respect  to  them  or  their  use.  Mr.  Dean  removed  the 
partition  between  the  stalls  and  occupied  them  for  the  ex- 
hibiting and  sale  of  goods,  etc.,  in  the  usual  way.  While 
Mr.  Dean  was  in  occupation  of  the  stalls  under  his  lease, 
Mr.  Manchester  (who  has  a  valuable  farm  some  miles  from 
the  city  the  produce  of  which  is  for  sale),  fras  in  Mr.  Dean's 
stall  when  he  was  asked  by  Dean  if  he  had  any  vegetables 
for  sale  at  his  farm,  and  on  his  reply  that  he  had,  he  and 
Mr.  Dean  then  and  there  bargained  for  a  quantity  of  beets, 
turnips  and  carrots,  for  which  the  prices  were  agreed,  and 
Mr.  Manchester  was  to  have  the  vegetables  brought  from 
the  farm  to  Mr.  Dean's  stall,  which  he  did.  This  is  the 
offence  complained  of. 

On  behalf  of  the  citv  it  was  contended  that  in  case  of 
such  sale  Mr.  Manchester  was  liable  to  pay  tolls  for  the 
goods  sold,  and  otherwise  to  do  what  the  by-law  required  to 
be  done  by  those  offering  articles  and  goods  for  sale  and 
selling  in  the  general  produce  market.  The  defendant's 
contention  is  that  under  the  circumstances  the  sale  is  not 
in  the  market,  but  in  the  private  stall  of  Mr.  Dean,  and  there 
is  no  liability  for  tolls,  and  with  this  contention  we  agree. 
It  will  be  observed  that  while  the  by-law  declares  the  whole 
property,  which  includes  the  side  streets  and  also  all  the 
buildings  where  the  stalls  are,  in  tlie  "  city  market,"  yet  it 
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at  the  same  time  declares  that  certain  parts  of  the  building 
included  in  that  description,  that  is,  the  leased  stalls,  shall 
be  "  butchers'  markets."  P>om  this  it  would  seem  to  be 
clear  that  the  definition  in  the  first  section  of  the  by-laws 
is  for  the  purpose  of  declaring  generally  what  property  is 
included  in  the  term  so  that  the  after  regulations  or  by- 
laws, so  far  as  applicable,  shall  be  held  to  extend  to  the 
whole;  and  any  general  regulations  of  control  or  manage- 
ment no  doubt  do  extend  to  all  the  property.  But  when 
regulations  are  made,  such  as  for  payment  of  tolls  in  the 
city  market,  so  called,  and  other  disposition  is  made  of 
certain  parts,  whereby  such  parts  become,  as  it  were,  private 
property,  these  regulations,  such  as  establishing  tolls,  evi- 
dently are  not  intended  to,  nor  do  they,  apply  to  such  stalls 
or  properties  belonging  to,  or  under  private  control.  The* 
public  market,  although  it  may  be  termed  city  market,  is 
that  part  of  the  property  where  the  public  expose  and  sell 
goods  on  which  tolls  are  collectable,  and  is  distinguished 
from  "  butchers'  markets,"  which  do  not  come  within  the 
regulations  for  payment  of  tolls  on  the  goods  sold  therein, 
other  than  on  hides  and  tallow  which  are  specially  men- 
tioned. The  lessees  pay  tolls  in  a  gross  sum,  paid  as  rental 
for  the  stalls,  and  never  pay,  and  it  is  admitted  on  all 
hands,  never  have  })aid  specific  tolls  such  as  are  levied  and 
paid  on  goods  exposed  for  sale  in  the  public  market. 

Mr.  Manchester  did  not  come  within  the  terms  of  sec. 
14.  He  did  not  carry  into  or  ex})ose  for  sale  in  the  market 
any  goods,  he  simply  agreed  to  sell  and  deliver,  and  did  sell 
and  afterwards  deliver  goods  then  miles  away  from  the 
market,  and  which  he  or  anyone  else  never  intended  should 
be  offered  fo^*  sale  in  the  general  public  market,  but  were 
intended  to  be  sold  and  dealt  with  by  the  purchaser  so  far 
as  tolls  go,  in  his  own  private  property.  For  goods  sold  in 
a  leased  stall  it  is,  as  I  have  said,  admitted  that  the  by-laws 
imposed  no  tolls — then  none  could  be  collectable — as  at  com- 
mon law  goods  sold  in  market  were  not  liable  to  tolls  with- 
out express  legislative  authority  or  custom:  8  Encyl.  I^aws 
of  p]ngland,  page  222,  and  if  by  law  they  were  subject  to 
tolls,  the  purchaser,  not  the  vendor,  was  liable  for  them: 
Ibid;  and  by  the  same  authoritv  and  cases  cited  it  is  laid 
down  that  tolls  are  only  payable  upon  goods  actually  brought 
into  the  market  and  sold  there,  and  that  no  toll  is  payable 
upon  goods  sold  by  samples  in  the  market:  Wells  v.  Miles. 
4  B.  &  Aid.  559. 
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It  was  contended  before  us  on  behalf  of  the  prosecution, 
that  while  the  lessee  of  the  stalls  had  the  right  and  power  to 
sell  in  his  stall  without  paying  tolls,  he  had  no  right  to  pur- 
chase there.  It  seems  to  me  that  there  is  no  weight  in  that 
contention.  The  stalls,  when  leased  to  him,  became  and  are 
a  "  butchers'  market "  under  the  by-laws.  How  can  the 
lessee  carry  on  the  business  of  a  market  unless  he  can  pur- 
chase— must  he  go  off  of  the  market  property  to  make  pur- 
chases? That  must,  without  referring  to  any  authority,  be 
held  to  be  an  unreasonable  construction  of  the  law  appli- 
cable to  such  business  and  circumstances.  For  what,  it 
may  be  asked,  did  the  lessee  pay  the  large  rent  he  did  un- 
less *it  is  to  be  enabled  to  do  what  is  reasonably  necessary 
to  carry  on  a  successful  Inisiness  in  his  line;  and  it  would 
seem  quite  impossible  to  do  ^o  unless  he  could  levy  as  well 
as  sell  in  his  stall.  If  the  contention  is  carried  out  to  the 
extent  it  might,  if  applicable,  apply,  the  lessee  could  not  by 
telephone  or  otherwise,  while  in  his  stall  or  market  purchase 
goods  to  be  delivered  on  his  leasehold  premises  in  the  city 
market  property.  The  terms  of  the  by-law  are  that  the 
stalls,  when  leased,  become  a  "butchers'  market."  Then 
what  privileges  or  uses  follow  from  that?  What  is  a  "mar- 
ket/' but  a  place  to  buy  and  sell  in.  Stroud,  in  his  defini- 
tion of  market,  says; — "Market,  a  public  time  and  ap- 
pointed place  of  buying  and  selling,  also  purchase  and  sale." 
This  is  undoubtedly  the  meaning  which  must  be  given  to 
the  term  by  any  acknowledged  authority  on  the  subject — 
buying  and  selling  are  necessary  incidents  to  a  market. 

The  intention  and  scope  of  the  by-laws,  as  gathered 
from  the  whole,  seem  to  me  to  clearly  shew  that  it  was 
never  intended  to  impose  any  tolls  on  goods  sold  or 'dealt 
with  as  they  appear  to  have  been  here;  nor  to  impose  any 
penalty  for  selling  agricultural  produce  in  Mr.  Dean's,  or 
any  lessee's  stall,  as  the  defendant  did.  His  Honour  should 
bo  advised  that  the  conviction  should  be  quashed. 

Conviction  quashed.    - 
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NEW  BRUNSWICK. 

Full  Court.  February  7th,  1908. 

GOGGIN  V.  WHTTTAKER. 

Landlord  and  Tenant  —  Lea.^e  —  Assignment  —  Breach  of 
Covenant — Loss  of  Chattels  belonging  to  Landlord — Lia- 
hility  of  Lessee's  Assignee. 

This  is  an  action  ))rought  in  the  St.  John  County  Court 
on  a  covenant  on  a  lease  made  by  the  plaintiff  (the  appellant 
in  this  Court),  to  one  Boll  H.  Walker  of  a  certain  store  and 
premises  together  with  certain  personalty  enumerated  in  a 
schedule  annexed  to  the  lease.  The  lease  was  assigned  by 
Walker  to  one  Bertha  B.  Portraore  and  by  her  to  tlie  defend- 
ant (the  respondent  in  this  Court).  The  plaintiff  executed 
a  writing  referring  to  the  lease,  the  assignment  thereof  to 
Bertha  B.  Portmore  and  the  assignment  by  her  to  the  de- 
fendant, and  stating  that  he  consented  to  the  assignment  and 
that  he  adopted  the  defendant  as  tenant  and  lessee  in  the 
room  and  stead  of  Bell  H.  Walker,  subject,  liowever,  to  the 
payment  of  rent  and  the  performance  of  the  covenants.  The 
defendant  having  taken  possession  under  the  assignment  and 
consent,  and  the  lease  having  come  to  an  end,  the  plaintiff 
having  taken  possession  brought  this  action  to  recover  the 
value  of  certain  articles  (amounting  to  $87),  mentioned  in 
the  schedule  to  the  lease,,  and  lost  or  destroyed  during 
Walker's  tenancy.  The  action  was  tried  before  Forbes,  Co. 
C.J.,  without  a  jury,  and  a  nonsuit  was  granted  on  the 
ground  that  tlie  covenant  sued  on  was  a  personal  covenant 
and  did  not  run  with  the  land,  and  the  defendant  was  not 
liable  for  a  breach  committed  by  the  original  lessee. 

Appeal  was  taken  to  this  Court  and  was  argued  on  a 
former  dav  in  this  term. 

L.  A.  Currey,  K.C.,  for  plaintiff  (appellant). 
G.  H.  Y.  Belyea,  for  defendant  (respondent). 

The  judgment  of  the  Court  (Barker.  C.J.,  Hanixgton, 
Landry^  and  McLeod,  JJ.),  was  now  delivered  by 

Hanington,  J. : — This  was  an  action  brought  upon  a 
covenant  in  a  lease  of  a  store  and  premises  and  of  personal 
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property  therein  for  a  term  of  two  years  from  the  first  day 
of  May  then  next.  The  lessee  covenanted  to  return  the  pro- 
perty in  as  good  condition  at  the  end  of  the  lease  as  he  re- 
ceived it,  and  not  to  assign  without  the  consent  in  writing 
of  the  lessor.  During  the  pendency  of  the  lease  tlie  lessee 
assigned  it  to  this  defendant.  The  plaintiff,  the  lessor,  as- 
sented to  tliat  assigmnent,  inserting  a  clause  in  the  assent 
to  the  effect  that  the  assignee  would  keep  all  the  covenants 
contained  in  the  original  lease.  We  are  of  opinion  that  as 
the  covenant  did  not  run  with  the  land,  and  that  the  accept- 
ance of  the  assignment  of  the  lease  under  the  assent  given 
only  bound  the  assignee  to  keep  the  covenants  during  his 
tenancy,  therefore  the  action  would  not  lie  against  him  for 
breach  of  the  covenant  by  the  original  lessee.  It  was  argued 
that  as  the  assignee  of  the  lease  got  the  lessor  to  consent  to 
the  assignment  on  the  faith  that  he  would  keep  the  cove- 
nants, and  the  lessor  relied  on  that,  that  this  action  would 
lie.  The  evidence  did  not  substantiate  anv  such  contract  or 
agreement.  Even  if  there  had  been  a  special  action  brought 
I  do  not  think  it  would  have  succeeded,  for  no  such  contract 
would  arise  out  of  the  assignment  and  assent;  but  no  action 
was  brought  alleging  a  special  contract  or  special  considera- 
tion, and  it  was  really  for  the  default  of  the  original  lessee 
that  the  plaintiff  was  seeking  to  recover.  There  is  no  memo- 
randum in  writing  signed  by  this  defendant  at  all.  All  he 
did  was  to  purchase  the  unexpired  term  from  the  lessee,  and 
then  the  original  lessor  signed  a  memorandum  of  assent  to 
that.  That  would  not  subject  him  to  responsibility  for 
breaches  of  a  covenant  by  the  original  lessor  that  did  not  run 
with  the  land,  and  that  is  enough  to  decide  this  case.  We 
think  this  appeal  should  be  dismissed  with  costfi. 


NEW  BRTIirSWICK. 

Full  Court.  February  7th,  190fi. 

HAMPSTEAD  STEAMSHIP  CO.,  LTD.,  v.  VAUGHAX 

ELECTEIC  CO.,  LTD. 

Contract — Work   and    Labour — Trial    before   County   Courf 

Judge  without  a  Jury — Judge's  Finding — Appeal, 

I- 

This  action  was  brought  to  recover  the  price  and  vahie  of 
certain  material  furnished  and  work  and  labour  performed 
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in  repairing  the  electrical  apparatus  of  the  defendant's  steam- 
ship *'  Elaine  ;^*  and  was  tried  in  the  St.  John  County  Court 
before  Judge  Forbes  without  a  jury: — Verdict  for  plaintiff. 
Appeal  was  taken  to  this  Court,  principally  on  the  ground 
that  the  Judge,  in  ordering  a  verdict  for  the  plaintiff,  had 
fnade  no  distinct  finding  on  certain  disputed  facts,  and  had 
not  passed  on  certain  facts  material  to  the  issue,  especially 
as  to  a  guarantee  for  the  satisfactory  operation  of  this  elec- 
trical apparatus. 

The  appeal  was  argued  on  a  former  day  in  this  term. 

L.  A.  Currey,  K.C.,  for  defendant  (appellant). 
A.  H.  Hanington,  K.C.,  for  plaintiff  (respondent). 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanington, 
Landry,  and  McLeod^  JJ.)j  was  now  delivered  by 

McLeod,  J. : — ^This  is  an  action  brought  in  the  St.  John 
County  Court  by  the  plaintiff  company  to  H'cover  $346.^8 
for  work  done  in  connection  with  the  electric  plant  on  de- 
fendant's steamer  "  Elaine."  It  was  tried  before  Judge 
Forbes  without  a  jury,  and  he  entered  a  verdict  for  the  plain- 
tiff for  $215.59,  that  is,  $200  for  the  work  on  the  electric 
plant,  and  $15.59  for  other  work  done  at  a  different  time, 
which  last  item  was  not  disputed.  The  contention  of  the 
defendant  at  the  trial  was  that  there  was  an  agreement  that 
the  plaintiff  company  was  to  do  what  was  required  to  the 
electric  plant,  and  that  the  cost  was  not  to  exceed  $200,  and 
that  it  was  to  be  done  in  a  satisfactory  manner.  Judge 
Forbes  found  that  there  was  a  contract  that  the  charge  for 
the  work  was  not  to  exceed  $200,  and  he  also  said  that  it 
was  claimed  that  the  work  was  not  done  in  a  satisfactory 
manner,  and  he  discusses  that,  and  although  he  did  not  make 
a  distinct  finding  on  it  he  did  find  that  the  amount  to  be 
charged  was  not  to  exceed  $200.  He  entered  a  verdict  for 
the  plaintiff  for  that  amount,  plus  the  $15.59  not  disputed 
We  must,  therefore,  I  think,  assume  that  he  found  that  the 
work  was  done  in  a  satisfactory  manner,  and  that  there  was 
no  guarantee  as  claimed;  and  there  is  certainly  sufficient 
evidence  to  warrant  him  in  so  finding.  In  a  contract  to  do 
this  class  of  work  the  contractor  would  be  bound  to  do  it  in 
a  manner  that  would  be  satisfactorv  to  a  reasonable  man, 
whether  there  was  a  special  agreement  to  that  effect  or  not. 

YOL.  IT.  K.L.B.  NO    11^35 
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I  think  that  the  only  reason  that  the  Judge  made  a  special 
finding  with  reference  to  the  $200,  was  tliat  the  defendant 
company  proved  to  his  satisfaction  that  the  work  to  be  done 
would  not  cost  more  than  $200,  and  that  therefore  the  plain- 
tiff could  not  recover  more  than  that  amount.  Having  found 
in  effect  that  the  work  was  satisfactorily  done,  he  rightly 
concluded  that  the  plaintiff  was  entitled  to  recover  up  to  the 
limit  that  he  found  was  agreed  on.  The  appeal  must  he  dis- 
missed with  costs. 


NEW  BBUNSWICE. 

Full  Court.  Ferbuary  7th,  1908. 

COLONIAL  INVESTMENT  AND  LOAN  CO  v.  DEMER- 

CHANT  KT  ux. 

Land — Title — Eject  went — Evidence — Nonsuit. 

Action  of  ejectment  tried  l)efore  Mr.  Justice  Landry 
without  a  jury  at  Octoher  Carleton  Circuit.  His  Honour, 
being  of  opinion  that  the  plaintiffs  had  failed  to  make  out  a 
title,  ordered  a  nonsuit,  reserving  leave.  Pursuant  to  this 
leave  reserved,  motion  was  made  before  tliis  Court  in  Michael- 
mas Term  last  to  set  aside  this  nonsuit  and  enter  a  verdict 
for  plaintiffs. 

W.  W.  Allen,  K.C.,  for  plaintiffs. 
T.  .1.  Carter,  for  defendants. 

The  judgment  of  the  Court  (Barker,  C.J.,  Haninoton, 
Landry,  and  McLbod,  JJ.),  was  now  delivered  by 

Laxdry.  J. : — ^This  is  an  action  of  ejectment  tried  before 
me  at  Woodstock.  The  plaintiffs  made  out  their  claim  to 
title  by  putting  in  evidence  registered  documents  and  ad- 
missions, starting  from  a  grant  by  the  Crown,  before  1826, 
down  to  a  last  deed  from  Blanche  Dibblee  to  them  in  April, 
1903. 

Numerous  objections  were  taken  to  the  reception  in  evi- 
dence of  several  of  these  documents,  some  of  which  objec- 
tions I  believed  to  bo  good,  but  on  the  plaintiffs'  insistence  I 
allowed  tlie  documents  to  crn  in,  inasmuch  as  there  was  no 
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jury,  and  1  eoukl,  in  the  end,  use  sucli  evidence  as  I  believed 
was  admissible.  I  do  not  tliink  it  necessary  for  the  purpose 
of  tliis  judgment  to  point  out  these  objections,  and  to  pro- 
nounce a  finding  on  them. 

For  the  purposes  of  this  case  I  think  I  only  need  to  go 
back  to  the  title  of  one  Isaac  Post,  who,  it  may  be  assumed, 
was  the  owner  of  the  land  in  question  in  1879.  This  Isaac 
Post  by  his  will,  registered  in  1883,  and  dated  February 
19th,  18T9,  bequeathed  the  land  in  question  to  the  defend- 
ant Marjory  Demerchant  during  her  natural  life,  affirming 
in  the  will  that  she  was  then  in  possession.  Tiiis  bequest 
was  subject  to  the  condition  following:  "The  said  Marjory 
shall  pay  to  me  one  hundred  dollars  within  six  years 
from  February,  1873,  being  the  date  of  a  bond  given 
her  by  me,  witli  lawful  interest  on  the  same  imto  Jane,  my 
wife,  in  case  of  my  death  within  the  said  time  of  six  years 
from  said  date,  and  after  the  death  of  my  said  daughter, 
Marjory  Demerchant,  or  in  case  if  she  does  not  pay  the  said 
one  hnndre<l  dollars  above  provided,  I  do  hereby  devise  the 
same  unto  the  before-mentioned  William  Henry  Post,  his 
heirs  and  assigns,  for  ever."  William  Henry  Post,  in 
]895,  mortgaged  the  land  to  one  John  W.  Beggs.  There 
was  no  evidence  as  to  whether  Marjory  Demerchant  ever 
fulfilled  the  condition  in  the  will ;  but  it  might  reasonably  be 
assumed  that  she  did,  inasmuch  as  she  was  to  pay  the  money 
in  six  years;  and  that  when  Isaac  Post  died,  some  four  years 
afterwards,  he  had  not  disturbed  her  in  the  possession,  and 
also  that  Wm.  11.  Post,  the  remainderman,  never  interfered 
with  her  possession  or  enjoyment,  except  in  the  fact  that  she 
was  made  a  defendant  in  the  foreclosure  suit  of  Beggs  v. 
Post.  The  fact  that  Post,  the  remainderman,  never  inter- 
fered with  her  possession  creates  a  reasonable  presumption, 
in  connection  with  the  other  circumstances,  that  she  ful- 
filled the  condition  in  the  will  and  that  she  was  rightly  in 
possession,  and  that  Post  knew  it. 

In  this  foreclosure  suit  in  which  she  was  a  co-defendant 
with  Post,  a  decree  and  sale  were  had,  and  by  a  series  of 
deeds  the  right  and  title,  whatever  they  were,  sold  under 
this  decree,  came  to  the  wife  of  Wm.  H.  Post,  who,  with  her 
husband,  mortgaged  the  land  in  1897  to  the  Globe  Savings 
and  Loan  Company.  The  Glol)e  Savings  and  lioan  Com- 
pany assigned  through  liquidators  this  mortgage  to  the  plain- 
tiffs, who  sold  under  the  powers  of  sale  in  the  mortgage  to 
Blanch  Dibolee,  who  at  once,  bv  a  deed  dated  the  27th  of 
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April,  1903,  acknowledged  21st  of  April,  1904,  and  regis- 
tered the  23rd  of  April,  1904,  reeonveyed  to  the  plaintiffs. 
With  this  title  the  plaintiffs  ask  that  the  defendant  George 
A.  Demerchant  and  Marjory  Demerchant  his  wife  be  ejected. 

The  defendants  offered  no  evidence,  but  asked  for  a  non- 
suit and  obtained  it,  with  leave  reserved  to  the  plaintiffs  to 
set  aside  the  nonsuit  and  to  enter  a  verdict  for  the  plaintiffs. 
The  defendants  contend  that  by  the  will  of  Isaac  Post,  put  in 
evidence  by  the  plaintiffs,  the  property  in  dispute  was  be- 
queathed to  the  defendant  Mar j or}''  Demerchant;  that  she 
had  been  in  possession  ever  since  at  least  1879;  that  she 
never  joined  in  any  conveyance  of  the  property;  and  that, 
though  she  and  her  husband  were  made  parties  to  the  fore- 
closure suit  of  Beggs  V.  Post,  her  rights  were  not  affected 
by  the  decree  and  sale,  inasmuch  as  she  was  not  a  party  to 
the  mortgage,  and  as  she  did  not  appear  and  defend.  But 
admitting  that  her  title  acquired  under  the  will  was  cut  away 
by  being  made  a  party  to  this  undefended  foreclosure  suit, 
she  never  was  disturbed  in  her  possession,  and  the  plaintiffs, 
by  the  documents  in  evidence,  have  established  no  title — have 
not  even  established  that  they  have  legally  acquired  a  title 
to  the  rights,  if. any,  that  were  conveyed  by  the  sale  under 
the  foreclosure  suit.  In  other  words,  the  defendants  sav  that 
no  rights  of  Mrs.  Demerchant  were  taken  away  from  her  by 
the  foreclosure  suit;  but  if  they  were,  the  evidence  shews 
that  such  rights  are  now  in  the  Globe  Savings  and  Loan  Co., 
and  not  in  the  plaintiffs;  and  that  her  possession,  com- 
menced before  1879  and  held  to  this  day,  is  a  sufficient  de- 
fence as  against  the  plaintiffs  whatever  it  might  be  against 
the  Globe  Savings  and  I^an  Co. 

The  only  evidence  to  show  tlie  title  in  the  plaintiffs  to 
whatever  was  sold  under  the  decree  in  the  suit  in  whicli 
Beggs  was  plaintiff  and  Post  and  the  defendants  in  this  suit 
were  defendants,  is  what  the  defendants  herein  claim  is  an 
inadmissible  alleged  deed  of  assignment  of  the  Post  mort- 
gage to  the  Globe  Savings  and  Loan  Co.  by  the  liquidator? 
of  the  Globe  Savings  and  Loan  Co.  to  the  plaintiffs;  the  deed 
of  the  plaintiffs  under  the  power  of  sale  to  Blanche  Dibblee, 
and  the  deed  of  the  latter  back  to  the  plaintiffs.  And  they 
(the  defendants)  contend,  as  no  transfer  was  effected  by  this 
liquidators'  deed,  the  plaintiffs  have  no  standing  in  the  suit, 
there  being  no  proof  given  in  evidence  of  any  proceedings 
in  liquidation,  or  of  the  appointment  of  liquidators. 
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Under  that  state  of  facts  and  tlie  contentions  made,  I 
found,  as  trial  Judge,  that  no  title  had  been  passed  to  tlie 
plaintiffs  by  the  alleged  liquidators'  deed ;  that  the  defend- 
ants were  then  and  had  been  in  possession  since  at  least 
1879;  that  even  the  possession,  since  the  foreclosure  deed, 
was  a  sufficient  answer  to  the  plaintiffs'  claims  as  established 
by  the  evidence.  I  did  not  feel  called  upon  to  decide  the 
effect,  under  sec.  201  of  the  Equity  Act  (C.  S.  1903  ch.  112), 
of  her  being  made  a  party  to  the  foreclosure  suit,  as  I  be- 
lieved the  defendants  entitled  to  the  nonsuit  on  the  other 
grounds.  I,  however,  left  it  open  to  the  defendants'  counsel, 
Mr.  Carter,  to  avail  himself  of  all  possible  grounds  arising 
out  of  the  trial  to  support  his  nonsuit. 

I  have  seen  no  reason  during  the  argument  nor  since  to 
change  my  mind  as  to  the  right  of  the  defendants  obtaining 
a  nonsuit  under  the  evidence.  The  rule  to  set  the  nonsuit 
aside  should  therefore  be  refused. 

Kule  refused. 


QXTEBEC. 

COURT  OF  king's  BENCH  (APPEAL  SIDE). 

FebrOary  20Tir,  1^08. 

VEBVILLE  V.  MARTIX. 

Defamation — Slander — Election  for  House   of  Commons — 
Defamatory  Statements  from  Public  Platforms — Malice. 

Coram  J  Taschereau^  C.,T.,  Bosse,  Laveroxe^  and  Cross, 
JJ. 

Appeal  from  the  judgment  of  the  Superior  Court,  Mon- 
treal, Lafontaine,  J.,  rendered  the  15th  of  June,  1907,  con- 
demning defendant  to  pay  plaintiff  $250  damages,  with 
costs,  for  a  slander  uttered  by  defendant  respecting  plain- 
tiff. The  appellant  contends  the  expression  used  was  not 
intended  for  respondent,  and  was  not,  under  the  circum- 
stances during  which  it  was  uttered  (an  election  speech)  of  a 
damaging  nature.  It  was  used  with  respect  to  every  pro- 
spective candidate  for  the  vacant  seat  of  St.  Mary's  division 
in  the  House  of  Commons,  who  was  presenting  himself  as 
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Itlie  candidate  of  one  of  the  two  big  political  parties  and  of 
the  labour  party  at  the  same  time.  There  were  several  of 
such  candidates,  and  in  opposing  them  (amongst  them  was 
respondent)  appellant  was  simply  furthering  the  interests  of 
the  labour  party  in  supporting  a  straight  labour  candidate. 
Appellant  argues  that  the  fact  that  he  did  not  specifically 
name  and  single  out  respondent  justifies  him  in  contending 
that  the  judgment  of  the  Superior  Court  is  wrong,  and 
should  be  reversed.  Respondent  argues  the  slander  was  un- 
provoked, was  directed  against  him  (whether  his  name  was 
specifically  mentioned  or  not)  and  that  it  is  only  necessar\' 
to  read  the  appellant^s  plea  to  understand  what  his  meaning 
and  intention  were  towards  respondent  when  he  spoke  in  the 
wav  he  did. 

Cross,  J.,  dissented,  on  the  ground  that  the  slander  was 
somewhat  qualified  and  its  import  affected  by  the  circum- 
stances under  which  it  was  committed,  and  particularly  as 
there  was  no  proof  of  malice.  He  was  of  the  opinion  to  re- 
duce the  damages  to  $100,  with  costs  of  an  action  for  that 
amount. 

luAVERGNE,  J.,  was  of  the  opinion  to  allow  the  appeal  and 
dismiss  plaintiff's  action.  The  expressions  with  which  ap- 
pellant was  charged  had  no  direct  reference  to  respondent. 
They  applied  equally  to  several  other  candidates.  Respond- 
ent assumed  too  much  when  he  said  they  applied  to  him,  in- 
asmuch as  he  was  not  a  regular  candidate  when  the  words 
were  pronounced.  Appellant  made  the  statement  in  an  elec- 
tion speech,  and  it  is  fair  to  presume  that  it  was  made  with- 
out malice  and  caused  respondent  no  damage. 

The  judgment  of  the  majoritv  of  the  Court  was  rendered 
bv 

TascHereau,  C.J. : — Appellant  admits  in  his  plea  that 
he  used  the  words.  Martin  was  the  only  candidate  who  had 
said  that  he  could  not  meet  the  views  of  the  T^iberal  and 
labour  parties :  that  he  was  an  out-and-out  Tjiberal  and  at  the 
§ame  time  a  Labour  Unionist:  that  he  was  a  candidate  in 
any  event,  whether  the  choice  of  the  convention  or  not.  This 
was  public  days  before  the  •appellant''^  speech;  the  press  had 
made  the  respondent's  candidacy  well  known,  and  it  was  also 
thoroughly  well  known  that  he  was  running  as  the  candidate, 
self  chosen,  it  is  true,  of  the  Liberal  party  and  of  the  Labour 
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party.  He  was  the  only  one  wlio,  up  to  that  time,  had 
opened  committee  rooms.  He  was  justified  in  assuming  the 
statement  was  meant  for  him.  To  plead  that  the  statement 
applied  to  all  candidates  only  makes  appellant's  position 
worse.  Instead  of  damaging  one  person's  character,  several 
people  suffered.  It  is  a  new  doctrine  for  one  to  learn  that 
statements  made  on  the  hustings  in  political  speeches  are 
never  malicious.  The  appellant  acted  in  a  scandalous  way 
in  permitting  himself  to  speak  of  respondent  in  the  way  he 
did.     Appeal  dismissed  with  costs. 


QUEBEC. 

COURT   OF   king's   BENCH    (APPEAL   SIDE). 

February  20th,  1908. 

CITY  OF  MONTREAL  v.  BEAU  VATS. 

Municipal  Law — By-law — Early  Closing  of  Stores  in  Mon- 
treal— Validity — Constitutional  Laiv. 

Coram,  Taschereau,  C.J.,  Bosse,  Trenholme,  Laverone, 
and  Cross^  JJ. 

Appeal  from  the  judgment  of  the  Superior  Court,  Mon- 
treal, Archibald,  J.,  rendered  the  27th  October,  1906.  The 
point  in  issue  in  the  case  was  the  validity  or  otherwise  of  a 
by-law  passed  by  appellant  ordering  the  early  closing  of 
stores  in  the  evening  within  the  limits  of  the  city  of  Montreal 
and  of  the  constitutionality  of  the  provincial  law  in  virtue 
of  which  the  by-law  was  passed.  The  petition  asking  that 
the  law  be  declared  ultra  vires  of  the  local  legislature  and 
void;  that  the  by-law  was  not  within  any  power  of  the  sta- 
tute ;  that  the  by-law  was  unjust,  unreasonable  and  oppres- 
sive and  consequently  void,  was  granted  by  the  Superior 
Court  and  the  statute  of  the  legislature  and  the  by-law  of 
the  city  of  Montreal,  founded  upon  such  statute,  were  set 
aside  and  annulled  and  quashed  with  costs.  The  case  re- 
volves upon  the  interpretation  to  be  placed  upon  the  follow- 
ing terms  of  the  statute,  being  o7  Vic.  ch.  50,  sec.  1  :  "  In 
the  city  and  town  the  city  council  may  make,  amend  and 
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appeal  by-laws  ordering  that  during  the  whole  or  any 
part  of  the  year  stores  of  one  or  more  categories  in  the 
municipality  be  declared  and  remain  closed  every  day  or  any 
day  of  the  week  after  the  times  and  hours  fixed  and  deter- 
mined by  such  by-law,  which  hours  shall  not  be  sooner  than 
seven  o'clock  in  the  evening  and  not  later  than  seven  o'clock 
in  the  morning/' 

The  Superior  (.^ourt  decided  the  above  clause  did  not 
authorize  the  closing  of  all  stores  in  the  municipality  and  did 
not  fix  and  determine  any  particular  stores  which  could  be 
closed.  It  was  also  decided  that  the  statute  did  not  deter- 
mine that  it  was  expedient  that  any  stores  should  be  closed 
at  certain  hours  and  that  in  consequence  the  eflBcacy  of  the 
by-law  does  not  fiow  from  the  statute,  but  from  the  action 
of  the  respondent.  Also,  that  though  a  legislature  may  dele- 
gate to  a  municipality  ancillar}'  action  necessary  to  carrying 
into  execution  a  statute,  it  cannot  delegate  substantive  law- 
making. Further,  that  even  if  such  power  could  be  dele- 
gated, the  statute  is  vague  and  inefficacious,  as  it  is  clear  that 
it  has  not  given  authority  to  close  all  stores,  and  it  is  im- 
possible to  say  whether  those  dealt  with  in  the  by-law  were 
those  intended  by  the  state.  Finally,  that  the  by-law  is 
wholly  without  ground  or  reason  and  is  oppressive,  as  inter- 
fering with  individual  liberty  without  cause,  and  is  partial 
as  discriminating  between  different  individuals  in  trade  and 
is  consequently  null  and  void. 

Trenholme,  J.  (dissenting): — ^The  only  question  is: 
Was  the  statute  within  the  powers  of  the  legislature  (because 
it  is  admitted  that  the  by-law  and  the  statute  are  practically 
identical  in  meaning  ^nd  extent)  ?  The  arbitrary  nature 
of  the  law  was  not  to  be  considered  on  the  present  appeal. 
His  Lordship  considered  the  decisions  of  the  Privy  Council 
in  the  cases  of  the  Attorney-General  for  Ontario  and  the 
Attorney-General  for  the  Dominion  (1896)  A.  C,  348,  and 
the  Attorney-General  for  Manitoba  and  the  Manitoba  Li- 
cense Holders'  Association  (1902)  A.  C,  73,  entirely  in 
point  and  completely  in  favour  of  appellant's  contentions. 
The  above  decisions  interpreted  sub-sec.  16  of  sec.  92  of  the 
B.  N.  A.  Act  and  are  absolutely  binding  upon  us.  The 
whole  question  is  simply  a  matter  of  local  legislation.  Where 
interference  with  trade  and  commerce,  under  the  authority 
of  the  above  decisions,  is  not  a  sufficient  reason  for  declaring 
the  law  ultra  vires.     The  case  of  Stark  v.  Schuster,  14  Man. 
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L.  R.  672,  is  also  an  authority  in  point.  It  is  a  mistake  to 
say  a  by-law  is  unreasonable  when  it  is  in  strict  accordance 
with  the  powers  conferred  by  tlie  legislature  in  the  Act  under 
which  it  is  passed.  Our  legislature  is  supreme  on  matters 
assigned  to  it  by  the  B.  N.  A.  Act.  His  Lordship  would  al- 
low the  appeal,  with  costs. 

Cross,  J.,  concurred  in  the  remarks  of  Mr.  Justice  Tren- 
holme. 

The  judgment  of  the  majority  of  the  Court  was  rendered 
by 

Taschereau,  C.J.: — The  only  paragraphs  of  sec.  92  of 
the  B.  N.  A.  Act  which  could  have  any  application  to  the  pre- 
sent case  are  :  "  8.  Municipal  institutions  in  the  province." 
"  13.  Property  and  civil  rights  in  the  province.'^  "  16.  Gen- 
erally all  matters  of  a  merely  local  or  private  nature  in  the 
province."  No.  8  is  inapplicable.  The  Act  in  question  has 
no  relation  to  municipal  institutions  unless  it  deals  with  an 
exercise  of  police  power  confided  for  execution  of  municipal 
agencies.  This  cannot  be,  as  the  punishment  is  made  to  fall 
within  the  ordinary  criminal  jurisdiction  of  the  province. 
No.  13  is  answered  in  the  negative  by  reason  of  the  decisions 
of  the  Privy  Council  in  Russell  and  The  Queen,  L.  R.  7  App. 
Cas.  829,  and  Hodge  and  The  Queen,  L.  R.  9  App.  Cas.  131. 
As  to  paragraph  IG  it  is  sufficient  to  say  that  if  the  local 
legislature  has  the  right  (given  to  it  by  the  statute  in  ques- 
tion) to  ^x  hours  for  business,  either  wholesale  or  retail,  in 
the  province,  then  it  must  involve  the  right  to  fix  any  hours 
it  pleases,  and  thus  to  interfere  with  and  destroy  trade  and 
commerce  (exclusively  within  the  powers  of  the  Dominion 
Parliament).  Our  recent  decision  in  Quebec,  respecting  the 
closing  of  saloons,  was  based  upon  the  principles  of  public 
order,  good  morals  and  to  repress  disorder.  That  was  not  a 
case  of  interference  with  trade  and  commerce.  Hodge  and 
The  Queen,  above  cited,  and  Severn  and  The  Queen,  2  S.  C. 
R.  70,  are,  on  certain  points,  authoritative  decisions  on  the 
present  question.  Dillon,  vol.  1,  par.  141,  is  also  in  point. 
The  decisions  cited  of  Stark  and  Schuster,  and  of  the  Attor- 
ney-General for  Manitoba  and  the  License  Holders'  Associa- 
tion, are  not  pertinent  to  this  case.  Lord  Davey^s  opinion  in 
Municipal  Corporation  of  City  of  Toronto  and  Virgo  (1896) 
App.  Cas.  88,  which  was  a  case  dealing  with  trade  restraint 
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of  pedlars  and  hawkers,  is  of  great  importance.  He  says: 
"  The  question,  therefore,  is  reduced  to  a  bare  question  of 
power."  That  is  the  wliole  point  here.  A  municipal  power 
of  regulation  or  of  making  by-laws  for  good  government, 
without  express  words  of  prohibition,  does  not  authorize  the 
making  it  unlawful  to  carry  on  a  lawful  trade  in  a  lawful 
manner.  The  law  discriminates.  It  exempts  a  large  num- 
ber of  establishments,  and  it  is,  therefore,  arbitrary  and  un- 
just. It  is  a  law  favouring  the  clerks  in  the  shops  affected, 
to  the  prejudice  of  the  poorer  classes.  Admitting  that  the 
by-law  was  in  strict  conformity  with  the  statute  and  that 
the  statute  was  intra  vires,  we  would,  nevertheless,  have 
annulled  the  by-law  on  the  one  ground  that  it  was  arbitrary. 
Appeal  dismissed,  with  costs. 


QUEBEC. 

COURT    OF    king's   BEXCH    (APPEAL   RIDE). 

February  20th.  1908. 

Dl'MPHY  V.  MARTINEAU. 

Negligence — Master  and  Servant  —  Injury  to  Workman — 
Contributory  Negligence  —  Verdict  of  Jury — Rules  of 
English  Law  Applied, 

Coram,  Taschereau,  C.J.,  Bosse,  BLANCirET,  Trenholme, 
and  Lavergne,  JJ. 

Appeal  from  a  judgment  of  the  Court  of  Review,  Mon- 
treal, rendered  the  27th  June,  1905,  dismissing  appellant's 
motion  for  a  judgment  different  from  the  verdict,  or  alter- 
natively for  a  new  trial,  and  granting  respondents*  motion 
for  the  dismissal  of  the  action  upon  the  findings  of  the  jury. 
The  jury  in  the  first  Court  found  that  respondents  were  not 
responsible  for  the  death  of  appellant's  husband  (James 
Curtis),  and  the  trial  Judge  reserved  the  case  for  the  Court 
of  Review.  The  circumstances  of  the  case  are,  briefly,  that 
respondents  were  building  a  fire  station  at  the  corner  of 
Richardson  and  Richmond  streets,  Montreal.  The  M.  L«., 
H.  and  V.  Co.  have  a  number  of  bare,  unprotected  high  volt- 
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age  electric  wires  strung  on  poles  over  the  sidewalk  fronting 
the  property.  The  company  warned  respondents  of  the  dan- 
ger from  the  wires,  and  to  prevent  a  crane,  which  was  being 
used  for  moving  heavy  material,  from  swinging  over  against 
the  wires,  it  was  fastened  in  a  certain  position  by  a  chain. 
On  tlie  date  of  the  accident,  3rd  October,  1903,  one  of  the  re- 
spondents' workmen  desired  to  place  a  certain  stone  that  was 
left  out  on  tlie  street  upon  his  cutting-block,  and  in- 
stead of  moving  the  block  to  the  stone,  he  decided  to 
move  the  stone  to  the  block  by  means  of  the  derrick.  To 
do  thiqf,  the  foreman  (Parent)  ii'ecklessly  unhooked  the 
chain  by  which  the  boom  of  the  derrick  was  anchored.  The 
arm  of  the  derrick  came  in  contact  with  the  wires,  a  work- 
man operating  the  derrick  received  a  shock,  and  Curtis  and 
Parent  ran  to  his  assistance,  and  were  instantly  killed.  The 
M.  L.,  H.  and  P.  Co.  and  respondents  were  both  sued  by  ap- 
pellant, and  a  verdict  of  $8,000  was  rendered  against  the 
electric  company  alone,  the  jury  declaring  the  accident  was 
the  result  of  the  fault  of  negligence  of  the  company  alone. 
Eventually,  the  Privy  Council  reversed  this  finding  of  the 
jiiry  as  to  the  ele'ctric  company,  and  their  T>ordships  held  that 
the  causa  causans  of  the  casualty  was  the  act  of  the  persons 
using  the  derrick.  They  further  held  that  tlie  electric  com- 
pany's charter  protected  it  in  the  use  of  overhead  wires,  and 
that  the  company  was  not  guilty  of  negligence  in  the  carry- 
ing on  of  its  business. 

Trexholme,  J.  (dissenting) : — The  issues  between  the 
appellant  and  the  respondents  and  between  the  appellant  and 
the  Montreal  Light,  Heat  and  Power  Company  were  tried  at 
the  same  time,  and  the  jury,  in  finding  the  company  guilty 
of  negligence  in  having  its  wires  strung  upon  poles  w^hen,  in 
its  opinion,  they  should  have  been  underground,  exonerated 
the  present  respondents  from  all  responsibility  in  connection 
with  Curtis'  death.  The  jury  found  that  neither  Curtis  nor 
the  present  respondents  were  to  blame,  but  it  laid  all  the  re- 
giponsibility  upon  the  other  defendant.  T  think  that  the  jury 
were  misled:  that  they  were  prevented  from  giving  due  ap- 
preciation to  the  responsibility  of  the  present  respondents  in 
the  matter  by  the  fact  that  the  apparent  negligence  of  the 
Power  Company  in  stringing  its  wires  above  ground,  instead 
of  bnrying  them,  was  the  predominating,  the  overshadowing 
fact,  causing  the  jury  to  not  sufficiently  consider  the  position 
of  the  present  respondents  in  the  matter.     The  issue  as  to 
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the  Power  Company  has  been  disposed  of  by  this  Court,  and 
our  judgment  exonerating  it  from  negligence  for  stringing 
its  wires  above  ground  instead  of  bur}'ing  them,  has  been 
confirmed  by  the  Privy  Council.  All  the  evidence,  or  practi- 
cally all,  was  as  to  the  relations  between  the  Power  Company 
and  the  appellant,  and,  as  1  have  said,  the  jury  was  misled 
by  this  predominating,  this  overshadowing  evidence,  and 
were  prevented  from  giving  the  issues  between  the  appellant 
and  the  present  respondents  due  consideration.  I  would  order 
a  new  trial,  but  I  am  alone  of  this  opinion. 

The  judgment  of  the  Court  was  rendered  by 

BossE,  J. : — ^The  present  appeal  comes  before  this  Court 
on  the  issue  between  appellant  and  respondents.     Practically 
the  only  question  now  at  issue  is  that  of  respondents'  fault. 
Appellant  argues  the  weight  of  evidence  preponderates  that 
■respondents'  gross  'fault  caused  the  accident  and  that  there 
is  absolutely  no  evidence  adduced  to  sliow  that  respondents 
were  not  grossly  in  fault  and  responsible  for  the  accident. 
Lord  Robertson,  ((1907)  A.  C.  457)  in  the  judgment  of  the 
Privy  Council,  said :  "  On  the  face  of  the  case,  it  is  manifest 
that  the  causa  causans  of  the  casualtv  was  the  action  of  the 
person  using  the  derrick ;  and  the  question  is  whether  the 
causa  sine  qua  non  in  the  electric  wires  was  there  owing  to 
the  fault  of  the  company  using  the  electricity."    Appellant 
argues  that  assuming  there  was  fault  on  the  part  of  the  com- 
pany (which  the  jury  did  assume)  that  fault  would  uot  relieve 
in    any   w^ay   the   responsibility    of    respondents   for   their 
own    fault    (which    the    jury    said    it    did).     'And    appel- 
lant   says    this    mistake    on    the    part    of    the    jury    was 
due   to   the   fact   that   the   trial   Judge   omitted   to  direct 
them    that    any    fault,    however    slight,    on    the    part    of 
respondents,     whether     alone     or     in     conjunction     with 
that  of  a  third  party,  causing  or  contributing  to  the  accident, 
rendered  the  respondents  (in  the  absence  of  fault  on  the  part 
of  the  injured  man — \vhich  the  jury  did  find),  responsible 
for  all  the  damages  suffered.     Before  the  verdict  was  ren- 
dered, the  appellant  duly  excepted  to  this  omission  on  the 
part  of  the  learned  Judge.     Appellant  cites  the  remarks  of 
Pollock,  C.B.,  in  the  case  of  Ford  and  Lacey  (30  L.  J.  N.  S. 
352),  in  support  of  her  argument.     Appellant  says  that  not 
only  a  new  trial  should  be  ordered,  but  she  goes  further  and 
asks  the  Court  (Article  508  C.  C.  P.)  to  render  judgment 
different  in  part  from  the  verdict  and  condemn  respondents 
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to  pay  her  the  damages  fixed  by  the  jury.  Respondents  argue 
that  the  present  appeal  was  takei^  just  as  the  delay  of  six 
months  from  the  date  of  the  judgment  of  the  Court  of  Review 
was  about  to  expire.  Up  to  now  appellant  has  insisted  that 
the  verdict  should  stand;  by  her  present  appeal  she  wants  it 
set  aside,  Curtis  did  not  run  to  the  help  of  the  two  men  who 
had  been  shocked ;  he  simply  seized  the  handle  of  the  derrick 
— and  was  killed.  He  did  this  in  defiance  of  warning  shouts 
of  others  of  the  respondents'  workmen  telling  him  to  keep 
away.  He  died  as  a  result  of  his  own  recklessness  and  not 
while  assisting  the  injured  man.  It  is  not  clearly  established 
that  the  derrick  arm  was  in  contact  with  the  wires — it  is 
possible  that  the  electric  fluid  jumped  from  the  wires  to  the 
derrick  arm.  If  the  electric  company  has  been  exonerated 
because  it  did  simply  what  it  had  a  right  to  do,  by  the  same 
reasoning,  respondents,  who  had  erected  their  derrick  in  the 
only  place  they  could  erect  it,  should  be  declared  exempt  from 
fault.  The  evidence  given  before  the  jury  completely  exon- 
erated respondents.  Applying  the  principle  laid  down  in 
Jones  V.  Hough,  o  Ex.  I).  12*3;  Solomon  v.  Bitton, 
8  Q.  B.  D.  176;  Frascr  v.  Drew,  30  S.  C.  R.  241; 
Canadian  Pacific  Ry.  v.  Ball,  Q.  0.  R.  fi  Q.  B.  Ur^,  the  ver- 
dict will  not  be  set  aside  as  being  contrary  to  thr  evidence 
when  there  is  evidence  in  the  record  to  explain  ihe  verdict, 
even  if  the  Court  is  of  opinion  that  it  would  have  arrived  at 
a  different  conclusion  itself.  As  the  action  claimed  damages 
against  the  electric  company  and  ros})ondents  jointly  and 
severally,  the  conclusions  cannot  now  be  maintained;  to  do 
so  would  make  respondents  alone  responsible  for  the  damages. 
As  an  alternative  motion,  appellant  asks  for  a  new  trial.  On 
this  point,  respondents  argue  the  dictum  of  one  of  the  Lords 
of  the  Privy  Council;  "  the  question  of  negligence  is  one  of 
fact  for  the  jury  "  is  a  complete  answer  in  the  negative.  The 
appellant  lost  her  case  on  the  question  of  negligence  alone. 
That  verdict  should  stand.  In  this  view  of  the  issues  be- 
tween the  parties,  the  majority  of  this  Court  concur.  Ar- 
ticles 498,  500  and  501,  of  the  Code  of  Civil  Procedure  are 
applicable,  and  there  was  evidence  sufficient  to  justify  the 
jury  in  bringing  in  the  verdict  they  did  with  respect  to  the 
want  of  responsibility  of  the  respondents. 

Appeal  dismissed  with  costs. 
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QUEBEC. 

Superior  Court.  February  25tii,  1908. 

NORMANDIN   v.   XATIOXAL  EXPRESS  CO. 

Common  Carrier  • —  Damage  to  Goods — Contract  Limiting 
Liability — Negligence — Fraud — Goods  Deposited  in  Cus- 
toms Warehouse. 

CuRRAN,  J.: — Plaintiff  alleges:  That  defendant,  on  the 
28th  of  October,  1907,  undertook  to  carry  fj*om  Camden,  in 
the  State  of  Xew  Jersey,  one  of  the  United  States  of  America, 
to  the  place  of  business  of  plaintiff,  on  St.  Lawrence  street, 
in  the  city  of  Montreal,  two  bales  of  split  straw,  of  the  value 
of  $504.07;  that  defendant  took  possession  of  these  bales  on 
the  28th  October,  1907,  and  did  not  deliver  them  until  the 
27th  of  November  following;  that  plaintiff  refused  to  ac- 
cept delivery  of  the  straw,  as  it  was  damaged  by  dampness 
and  unfit  for  the  purpose  for  which  it  was  purchased;  that 
defendant  refuses  to  pay  plaintiff  the  price  of  the  straw,  or 
the  damages  resulting  from  its  breach  of  contract.  IMaintiff 
alleges  that  defendant  is  liable  as  a  common  carrier  for  the 
damages,  $504.07,  cost  of  goods,  and  $175,  because  they  were 
not  delivered  in  good  order  within  a  reasonable  time,  making 
in  all  $679.07.  Defendant  pleads  acknowledging  the  receipt 
of  goods  of  the  declared  value  of  $504.07,  but  sets  forth  that, 
among  other  conditions  of  the  contract,  plaintiff  agreed  that 
the  company  defendant  was  not  to  be  held  liable  for  any  loss 
or  damage,  except  as  forwarders  only,  and  were  not  to  be 
held  responsible  for  "  restraint  of  government."  Further, 
that  the  company  was  not  to  be  held  liable  or  responsible 
for  any  loss  or  damage  to  the  property,  or  any  part  thereof, 
unless  in  every  case  the  loss  or  damages  be  proved  to  have 
occurred  from  the  fraud  or  gross  negligence  of  the  company 
or  its  servants. 

Defendant  then  pleads  that,  immediately  upon  the  arrival 
of  the  goods,  they  were  taken,  by  legal  authority,  from  the 
care  of  defendant,  and  removed  to  a  customs  wareliouse,  un- 
der the  control  of  the  Dominion  Government ;  that  whilst  the 
goods  were  there  a  fire  broke  out,  for  which  defendant  was 
ill  no  way  responsible,  and  the  straw  was  slightly  damaged 
by  water  used  in  extinguishing  the  fire ;  this  damage  was  very 
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slight  and  affected  but  a  few  skeins  of  the  straw.  Tiiat  de- 
fendant is  in  no  manner  responsible  for  this  damage,  but,  to 
avoid  litigation,  it  offered  plaintiff  fifty  dollars  to  cover  any 
loss  suffered  and  reiterated  its  tender  witli  plea. 

The  parties  filed  admissions  at  the  trial,  which  reduce  the 
issues  -to  one  of  fact.  The  Court  cannot  find  the  defendant 
guilty  of  any  gross  negligence  in  the  delivery  of  the  goods. 
When  they  arrived  they  were  taken  possession  of  by  tlie  cus- 
toms authorities.  On  the  following  day  a  fire  broke  out,  for 
which  defendant  was  in  no  way  responsible.  This  occasioned 
some  delay.  The  goods  were  removed  to  another  warehouse. 
They  were  delivered  to  plaintiff,  as  stated  in  plaintiff's  de- 
claration, on  the  r^Tth  of  November,  l)ut  they  had  been  of- 
fered to  his  clerk  some  time  previously  and  refused.  The 
only  question  remaining  is  as  to  the  condition  of  the  straw. 
Plaintiff  called  several  witnesses,  but  onlv  one  of  them  actu- 
ally  saw  the  straw.  The  others  are  mere  theoretical  experts. 
Plaintiff's  one  witness,  who  examined  the  goods,  did  so  in 
a  very  superficial  manner.  He  examined  about  two  dozen  of 
skeins,  and  pronounced  the  goods  unfit  for  manufacture  into 
straw  hats.  On  the  other  hand,  defendant,  being  desirous  of 
avoiding  litigation,  had  the  straw  examined  in  the  most 
thorough  manner.  Every  skein  in  the  two  bales  was  passed 
upon,  and  the  two  experts,  one  with  an  experience  of  twenty- 
three  years,  and  the  other  with  forty  years  spent  in  actual 
manufacture,  found  in  lK)th  bales  only  fifty-six  skeins  at  all 
damaged.  These  were  of  the  value  of  fifty  cents  each,  mak- 
ing $28.  Defendant's  tender  of  fifty  dollars  is  more  than 
sufficient  to  cover  any  damage  suffered  i)y  plaintiff,  and  his 
action  for  all  excess  of  that  sum  is  dismissed  with  costs. 


QUEBEC. 

Superior  Court.  April  3rd,  1908. 

VIAU  v.  TOWX  OF  MAISOXNEUVE  AND  BLEAU 

ET  AL. 

Municipal  Lair — By-law  Authorizing  Borrowing  of  Money — 
Debentures — Sale  at  Discount — Validity — Interest. 

GuERTX,  J.: — By-law  Xo.   119  of  the  town  of  Maison- 
neuve  authorized  it  to  borrow  $400,000  on  munici])jil  deben- 


5(]0  ^'"^'   /'LiSTERN  LAW  HKPORTER. 

turep.  On  the  9th  October,  1907,  the  council  of  the  town 
defendant  adopted  a  resolution  wlierebv  the  mis-on-eause 
were  authorized  to  sell  250  debentures  of  the  value  of  one 
thousand  dollars  each  for  the  best  price  obtainable.  Plain- 
tiff, a  ratepayer  of  the  town  defendant,  claims  to  have  suf- 
fered damage  by  reason  of  said  resolution,  and  he  also  con- 
tends that  the  resolution  is  ultra  vires.  The  council  of  the 
town  defendant,  plaintiff  goes  on  to  say,  should  not  have  con- 
ferred upon  the  mis-en-cause  the  privilege  of  selling  the  said 
250  debentures,  and  it  was  simply  witliin  its  power  to  author- 
ize the'mayor  and  the  finance  committee  of  the  town  to  ask 
for  public  or  private  tenders  for  the  sale  of  the  debentures, 
the  mayor  and  finance  committee  to  have  afterwards  made  a 
report  to  council  of  the  tenders  received.  In  any  event, 
plaintiff  persists  the  defendant  had  no  right  to  sell  the  deben- 
tures below  par  without  being  specially  authorized  thereto. 
Plaintiff  continues  that  he  is  crediblv  informed  that  the  mis- 
en-cause  have  sold  a  number  of  the  debentures  at  a  sacrifice 
and  that  they  are  disposed  to  sell  the  balance  at  an  equally 
low  price.  These  sales  have  caused  great  prejudice  to  the 
ratepayers;  it  is  contrary  to  the  interests  of  the  ratepayers 
generally  of  the  town  defendant  and,  more  particularly,  of 
the  plaintiff,  that  the  debentures  mentioned  in  the  resolution 
of  the  9th  October,  1907,  should  be  sold  in  virtue  thereof. 
('onse(|uently,  plaintiff  concludes  that  the  resolution  in  ques- 
tion be  declared  ultra  vires  and  be  annulled  for  all  purposes, 
and  that  the  town  defendant  be  enjoined  from  giving  effect 
to  the  said  resolution.  To  this  action  the  defence  was  that 
on  the  9th  October,  1907,  the  defendant  owed  abotit  $241,000 
to  the  Hochelaga  Bank,  secured  by  the  250  debentures  for 
one  thousand  dollars  each  mentioned  in  the  declaration.  For 
months  previously  the  bank  had  been  pressing  defendant  for 
its  money,  and  defendant  had  succeeded,  but  only  with  great 
difficulty,  in  renewing  its  notes.  The  mis-en-cause,  before 
the  service  of  this  action,  sold  200  debentures  to  R.  W.  Smith, 
of  Montreal,  for  the  following  prices:  100  at  815.6  net,  and 
100  at  90  net.  On  the  15th  Januarv,  1908,  the  mis-en-cause 
made  a  report  to  the  council  that  they  had  partly  carried 
out  their  agreement  and  thev  asked  to  be  relieved  from  fur- 
ther  coimection  >\'ith  the  matter.  On  the  15th  January, 
1908,  the  council  accept(Hl  and  ratified  this  report.  In  an- 
swer to  the  plea,  plaintiff  says  the  reception  and  ratification 
of  the  report  were  illegal  and  null  and  void,  and  it  was  only 
a  consequence  of  the  re^^olution  of  the  9th  October,  1907,  and 
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plaintiff  asks  for  the  annulment  of  the  resolution  of  the 
council  accepting  and  ratifying  the  report. 

It  appears  from  the  proof  that  20  debentures  of  the  de- 
fendant were  being  bought  by  a  Mr.  R.  W.  Smith  at  86.6  net 
and  at  90  net.  It  is  not  pretended  that  the  debentures  were 
not  legally  issued,  nor  that  Mr.  Smith  was  notified  not  to 
buy  them,  nor  that  he  is  not  in  possession  of  the  said  deben- 
tures in  good  faith  and  for  value.  Mr.  Smith  has  no  interest 
in  the  case ;  he  has  not  been  made  a  party  to  th«  suit  and  he 
cannot  consequently  plead  to  the  demand.  He  cannot  con- 
trol the  procedure;  he  can  take  no  part  in  the  examination 
or  cross-examination  of  witnesses  nor  appeal  from  the  judg- 
ment determining  the  rights  of  the  parties.  Plaintiff  has  not 
even  suggested  that  the  sale  of  the  debentures  was  effected 
with  a  shadow  of  fraud,  and,  in  any  event,  it  cannot  be  pre- 
sumed to  exist.  R.  W.  Smith  is,  therefore,  a  holder  in  good 
faith  and  for  value.  (Greenleaf  on  Evidence,  1,  sec.  523). 
Although  the  200  debentures  were  sold  below  par  they  cannot 
be  invalidated  in  the  hands  of  Smith  (Art.  4631  R.  S.  Q.), 
and  the  resolution  authorizing  their  sale  to  him  cannot  be 
set  aside  in  so  far  as  they  are  concerued.  These  debentures 
were  the  only  ones  sold  previous  to  the  institution  of  this 
action,  and  considering  the  rights  acquired  by  a  third  party, 
in  good  faith,  and  for  value,  the  resolution  of  the  9th  Octo- 
ber, 1907,  cannot  be  annulled  as  to  sales  made  before  the 
issue  of  the  writ,  before  the  demand  for  an  injunction.  I  am 
also  against  the  plaintiff.  The  mis-en-cause  have,  at  their 
own  request,  been  functus  oflBcio  as  to  the  other  50  debentures 
since  the  adoption  of  the  resolution  of  the  15th  January, 
1908,  and,  therefore,  there  is  no  reason  why  a  resolution  al- 
ready dead,  already  non-existent,  should  be  declared  null 
and  void.  There  only  remains  the  suggestion  of  costs.  At 
the  time  of  the  sale  of  the  debentures  in  question  the  town 
defendant  was  in  a  difficult  position.  The  bank  was  pressing 
it  for  its  money,  and  it  was  clearly  in  the  interests  of  the 
town  defendant,  so  the  bank  informed  the  town  council,  that 
an  immediate  sale  of  the  debentures  should  be  made  to  R.  W. 
Smith;  otherwise,  if  the  town  council  was  not  of  the  same 
opinion,  that  it  (the  bank)  would,  witliout  any  delay,  de- 
mand the  repayment  in  full  of  its  loans  to  the  town.  Under 
the  circumstances,  as  the  proof  shows,  the  debentures  were 
sold  to  R.  W.  Smith  on  the  best  possible  conditions.  The  by- 
law in  question,  Xo.  119,  authorized  the  loan  of  $400,000 
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on  municipal  debentures,  repayable  in  40  years,  with  interest 
at  4Vii  per  cent.  In  order  to  make  the  loan  it  was  necessary 
to  sell  the  debentures.  They  were  offered  to  several  banks 
and  financial  houses,  but  it  was  found  to  be  impossible  to 
dispose  of  them  at  par.  It  thereupon  l>ecame  necessary 
for  the  town  defendant  to  either  submit  to  being  sued  by 
the  bank  or  else  renounce  the  loan.  Under  the  circumstances, 
the  town  defendant  concluded  that  it  was  in  the  interests  of 
the  citizens  to  sell  200  of  the  debentures  at  a  sum  representing 
more  than  what  the  town  would  actually  receive.  The  town 
council  had  tlie  j)()vver  to  appoint  ditferent  committees,  to 
which  it  could  delegate  its  powers  (art.  4305  R.  S.  Q.)  This 
is  what  it  did  when,  by  the  resolution  of  the  9th  October, 
1907,  it  authorized  the  mis-en-cause  to  sell  *^50  of  the  400 
debentures  that  the  defendant  had  on  hand,  for  the  purpose 
of  borrowing  $400,000,  in  accordance  with  by-law  Xo.  111). 
In  any  event,  tlie  sale  so  made  was  ratified  bv  a  resolution 
of  the  council  on  the  15th  .lanuar)',  190S. 

Tbe  right  of  the  directors  of  an  incorporated  company  to 
sell  the  company's  debentures  under  ])ar,  and  on  the  best  con- 
ditions. ol)tainable,  is  analogous  to  the  present  case,  and  the 
jurisprudence  on  this  })oint,  in  favour  of  the  practice,  is  well 
established  in  HngUmd  since  187").  ( Anglo-Danubian  Steam 
Nav.  Co..  1875,  L.  K.  20  Kcjuity  :K5iJ;  ('omi>agnie  (icn. 
cralc  de  Bcllegradc,  Campbeirs  C  ase,  187(;,  L.  R.  4  Chan.  D. 
470:  Regent's  (^anal  Iron  Works  Co.,  1870,  L.  R.  3 
Chan.  I).  -4:):  Buckh'v.  (  (mipanics'  Practice,  193;  Palmer. 
Company  Law,  'U\)\  White,  Canadian  Company  Law,  391; 
Hasten,  (\)ni])any  Law,  104 ).  All  tlie  foregoing  jurispru- 
dence is  based  on  the  ])resumption  that  the  law  is  silent  as  to 
the  rate  of  interest  which  tlie  corporation  has  the  right  to 
pay  for  the  desired  loan. 

Tt  is  true  that  there  is  nothing  in  the  hy-law,  Xo.  119, 
nor  in  the  charter  of  the  town  dc^fendant,  which  limits  the 
interest  that  the  town  defendant  might  he  callcnl  upon  to  pay 
for  the  loan  authorized  by  said  hy-law. 

The  sale  of  the  dehcMitures  by  the  town  defendant  under 
par  in  the  i)resent  case  was  nothing  else  but  a  loan  of  money 
for  a  yearly  rate  of  interest  over  5  per  cent.,  the  legal  rate. 
1'his  is  directly  ccmtrarv  to  the  i)ositiye  enactment  of  the  law 
governing  loans  which  can  be  )nade  by  cities  and  towns  (art. 
4524  R.  S.  Q.)  :  '*  The  yearly  interest  charges  can  in  no  case 
ever  excec^d  the  lesral  rate  of  interest/' 
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In  view  of  the  special  circumstances  of  the  case,  the  action 
is  dismissed,  but  the  defendant  will  be  c*ondemned  to  the  pay- 
ment of  the  costs. 


QITEBEC. 

Court  of  Review.  April  7tii,  1908. 

HA(^ON  V.  DKCARY. 

Coram,  Tej.liek,  AttciiiHALr),  and  Chakbonneau,  JJ. 

Cheque — Signed  in  Blank'  —  Agreement  between  Original 
Parties — Rights  of  Bona  Fide  Holder  for  Value — Bills  of 
Exchange  Artj  sec.  20. 

In  review  of  the  judfrment  of  the  Superior  Court,  Mon- 
treal, Curran,  J.,  "^Hlh  June,  1907.  Plaintiff  sued  to  recover 
$276,  amount  of  a  cheque  signed  by  defendant,  payable  to  a 
third  party,  and  endorsed  by  the  latter  to  the  plaintiff,  who 
is  a  holder  in  due  course.  The  defence  was  want  of  con- 
sideration and,  further,  that  the  defendant  had  given  the 
checjue,  in  blank  to  his  brother,  with  the  understanding  that 
the  latter  would  meet  it  when  it  canu»  through  the  bank. 
The  Superior  Court  rejected  the  plea  and  gave  judgment  in 
favour  of  the  plaintiff  for  the  anuuint  denuinded. 

CiTARBONXEAU,  J. : — The  third  party,  to  whom  it  was 
payable,  and  who  cashed  the  che(]ue,  knew  it  had  been  drawn 
•  in  blank.  But  he  did  not  know  anything  about  the  pretended 
understanding  between  the  defendant  and  his  brother.  By 
sec.  !<?0  of  the  Bills  of  Exchange  Act.  the  hearer  is  author- 
ized to  fill  up  a  cheque  in  blank  in  order  to  make  it  a  com- 
plete bill.  The  only  further  recjuirement  is  that  this  must 
be  done  within  a  reasonal)Ie  delay.  There  is  no  proof  of  the 
delay;  there  is  no  proof  that  the  defendant's  brother  exceeded 
his  mandate.  The  alleged  agreement  betwe^en  the  defendant 
and  his  brother  is  foreign  to  the  right  to  fill  in  a  blank  cheque 
which  was  not  changed  in  any  one  of  its  essential  parts. 
Judgment  unanimously  confirmed,  with  costs. 
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QTTEBEC. 

Superior  Court.  April  2nd,  1908. 

GUILBERT  V.   MANCOTEL. 

(Hon.  Lonier  Gouin,  garnishee) 

Public  Officer — Salary — Attachment  of  Salary  of  an  Officer 
of  the  Provincial  Oovernment  of  Quehec — Deputy — Re- 
venue  Officer, 

JIathieu,  J.: — Judgment  having  been  obtained  by  the 
plaintiff,  a  doctor,  against  the  defendant,  deputy  registrar 
for  the  counties  of  Hochelaga  and  Jacques  Cartier,  a  seizure 
by  garnisliment  was  issued  to  attach  the  salary  of  the 
defendant  in  the  hands  of  the  Attornev-General  of 
the  province  of  Quebec.  The  defendant  contested  the 
attachment  on  the  ground  that  his  salary  is  not 
seizable.  The  plaintiff  answered  that  the  defendant  is  a 
public  officer  and  that  his  salary  is  seizable  in  virtue  of  the 
statutes  of  the  province  of  Quebec  and  in  virtue  of  paragraph 
9  of  article  599  C.  C.  P.  It  is  true  that  the  salaries  of  pub- 
lic officers,  when  employees  of  the  province,  are  seizable  for 
one-quarter  when  such  salaries  amount  to,  but  do  not  exceed, 
$2,000  per  annum.  But  by  article  5650b  of  the  Revised 
Statutes  of  Quebec,  as  amended  by  57  Vic.  (Que.),  ch.  41: 
^•'  The  registrar  of  the  counties  of  Hochelaga  and  Jacques  Car- 
tier  is  deemed  to  be  a  revenue  officer,  and  his  salary  is  seiz- 
able only  in  the  case  of  breach  of  the  duties  of  his  office,  and 
in  execution  of  judgments  obtained  by  reason  of  such  breach, 
and  not  otherwise."  The  defendant  in  this  case  was  named 
deputy  registrar  by  the  Lieut.-Governor  in  Council,  under 
the  provisions  of  article  5650c  of  the  Revised  Statutes  of 
Canada,  as  enacted  by  ch.  41  of  the  Statutes  of  Quebec  of 
1890,  and  of  article  5686a,  as  enacted  by  ch.  37  of  the  Sta- 
tutes of  Quebec  of  1897.  The  official  duties  of  a  public  oflS- 
cer  and  his  privileges  are  exercised  by  and  conferred  upon 
his  successor  in  office,  and  imposed  upon  and  enjoyed  by  his 
deputy,  in  so  far  as  they  can  be  on  and  by  the  latter,  the 
whole  in  conformity  with  article  27  of  the  Revised  Statutes 
of  Quebec.  From  these  provisions  of  the  law,  it  appears  to 
me  that  the  deputy  of  a  registrar  must  be  considered  to  be 
the  registrar  himself  and  must  be  considered,  as  is  the  latter, 
as  a  revenue  officer,  and  that  his  salary,  like  that  of  the  re- 
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gistrar^  is  not  seizable  in  cases  other  than  those  respecting 
the  breach  of  his  oflBcial  duties  and  in  execution  of  judg- 
ments obtained  by  reason  of  any  such  breach  and  not  other- 
wise. I  accordingly  maintain  the  contestation  of  the  attach- 
ment by  garnishment,  declar.  it  to  be  well  founded,  and  I 
annul  and  set  aside  the  said  attachment  with  costs  against 
the  plaintiff. 


QUEBEC. 

Exchequer  Court  of  Canada.  March  23rd,  1908. 

(quebec  admiralty  district). 

THE  HARBOUR   COMMISSIONERS  OP  MONTREAL 
V.  THE  SHIP  "  ALBERT  M.  MARSHALL." 

THE  GREAT  LAKES  AND  ST.  LAWRENCE  TRANS- 
PORTATION CO.  V.  THE  HARBOUR  COMMIS- 
SIONERS OF  MONTREAL. 

Shipping — Collision — Dredge  at  Anchor  and  Moving  Ship — 
Fairway — Negligence — English  and  American  Law  Dis- 
cussed. 

Action  for  damages  by  collision:  Claim  $40,000.  Judg- 
ment on  claim  and  counterclaim  rendered  at  the  city  of 
Montreal  on  the  19th  March,  1908. 

DuNLOP,  L.J. : — After  reciting  the  pleadings  filed  by  the 
parties.  His  Lordship  proceeded  as  follows: — As  is  usual  in 
cases  of  this  nature,  each  of  the  parties  accuses  the  others  of 
being  in  fault  for  a  multitiide  of  reasons.  The  evidence  dis- 
closes that  on  the  8th  October,  1906,  at  about  9.50  p.m.,  the 
dredge  known  as  No.  1,  the  property  of  the  plaintiffs  and  used 
by  them  in  the  works  for  the  improvement  of  the  harbour  of 
Montreal  under  the  control  of  the  plaintiffs,  was  placed  in 
said  harbour  south  of  what  is  called  the  south  ship  canal, 
about  opposite  section  22  of  the  said  harbour,  at  about  the 
place  indicated  on  the  plan  filed  by  plaintiff ;  that  there  was 
a  watchman  on  board  of  the  dredge  at  the  time  of  the  acci- 
dent; that  said  dredge  was  carrying  a  light  on  the  A  frame, 
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about  twenty  feet  above  the  deck  of  the  dredge,  and  one  light 
on  the  dredge  at  the  up-stream  end,  and  one  light  on  the 
down-stream  end  of  a  scow  which  was  fastened  to  the  dredge 
at  the  lower  or  down-stream  end  of  the  dredge.  That  at 
the  time  of  tlie  accident  in  question  it  was  a  dark  but  clear 
night,  as  admitted  by  the  defendant.  There  was  no  rain. 
The  wind  was  about  south-west,  blowing  at  an  estimated  rate 
of  about  seventeen  to  twenty  miles  an  hour.  That  the  cur- 
rent flowed  nortliwesterly  at  a  speed  of  from  five  to  six  sta- 
tute miles  per  hour;  that  at  the  time  the  American  steamer, 
Albert  M.  Marshall,  of  a  burthen  of  987  tons  register  and 
(>50  horse  power,  manned  by  a  crew  of  about  20  hands,  and 
drawing  four  feet  forward  and  eleven  and  a  half  feet  aft, 
was  proceeding  down  stream,  bound  on  a  voyage  from  Lake 
Ontario  ports  to  Ha-Ha  Bay  without  cargo;  that  the  said 
steamer  at  the  time  in  question  was  proceeding  down  stream 
from  the  basin  formed  by  the  wharves  and  the  Mackay  Pier 
in  the  harbour  and  ran  into  and  collided  with  the  said  dredge, 
striking  its  starboard  quarter;  that  the  said  dredge  was  sunk 
and  almost  completely  lost  as  a  consequence  of  said  collision, 
and  the  steamer  Albert  M.  Marshall  was  also  much  damaged 
by  said  collision.  As  a  great  number  of  American  and  Eng- 
lish authorities  have  beeui  cited  by  counsel,  it  might  be  well 
to  state  at  the  outset  that  in  considering  these  questions  it 
must  be  remembered  that  there  is  a  radical  difference  between 
our  law  and  the  law  of  England.  Under  the  English  law  a 
breach  of  the  regulations  creates  a  presumption  that  the  col- 
lision was  due  to  that  breach;  while  under  the  statute  con- 
cerning shipping  in  Canada,  ch.  113,  sees.  914  and  918,  R.  S. 
C,  a  mere  breach  of  a  regulation  creates  no  presumption,  and 
the  common  law  applies,  and  the  other  side  or  party  must 
prove  the  cause  of  the  collision.  It  is  strongly  contended  in 
this  case  that  even  under  the  law  of  England,  if  the  anchor- 
ing of  the  dredge  in  question  in  an  improper  place  had  been 
proved  affirmatively,  and  that  technically  improper  lights 
were  shewn  and  that  there  was  no  anchor  watch  (which  facts 
of  course  are  not  admitted  in  the  present  case),  and  further, 
if  shewn  that  these  defects  or  deficiencies  had  nothing  to  do 
with  the  collision,  the  dredge  would  have  sufficiently  re- 
butted the  presumption  of  fault.  In  a  recent  admiralty  case 
of  The  Etna,  ro])ortod  in  the  London  Times,  Mr. 
.lustico  Bucknell,  referring  to  the  management  of  the 
torpedo  boat  Wear,  whicli  had  lKM»n  in  collision  wHth 
the    steamer    Etna,    said:     "Ho    failed    to    act    (referring 
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to  the  officer  in  ehar«i:e  of  tho  torpedo  boat)  until  too 
late,  and  just  failed  to  clear  the  Etna  by  40  feet.  It  was 
agreed  that  on  the  authority  of  H.  M.  S.  Sanspareil  (1900) 
y.  267),  the  rules  of  common  law  as  to  negligence  applied, 
and  that  if  the  Etna  was  initially  negligent,  yet  she  might 
escape  if  by  reasonable  care  and  skill  the  Wear  could 
have  avoided  her;  this,  however,  had  not  been  made  out  to 
his  satisfaction,  as  the  Etna  was  not  only  negligent  in 
getting  in  between  the  two  lines  of  the  flotilla,  but  there  had 
evidently  been  a  bad  look  out  on  lx)ard,  for  she  did  not  see 
the  starboard  division  of  the  flotilla  at  all."  And  His  Lord- 
ship, having  .regard  to  the  negligent  navigation  of  the 
Wear,  also  held  both  vessels  to  blame.  This  case  is  cited 
in  order  to  show  that  if  there  had  been  antecedent  negli- 
gence on  the  part  of  the  dredge,  yet  if  the  Albert  M.  Marshall 
could  have  avoided  her  by  the  exercise  of  reasonable  care  the 
dredge  could  not  be  held  responsible  for  the  collision.  On 
this  point  Marsden  on  ('Ollisions,  page  30  (5th  ed.),  says: 
"  The  general  rule  that  a  vessel  under  way  is  prima  facie  in 
fault  for  a  collision  with  a  ship  at  anchor  applies,  although 
the  latter  is  brought  up  in  an  improper  place,  or  has  no  rid- 
ing light,  provided  the  former  could  have  with  ordinary  care 
have  avoided  her.  It  is  the  bounden  duty  of  a  vessel  under 
way  whether  the  vessel  at  anchor  be  properly  or  improperly 
anchored,  to  avoid,  if  it  be  possible  with  safety  to  herself, 
any  collision  whatever.  Even  if  a  ship  is  brought  up  in  the 
fairway  of  a  river,  if  the  other  could  with  ordinary  care  have 
avoided  her,  the  latter  will  be  held  solely  to  blame."  The 
decision  in  the  torpedo  boat  case  above  cited  shows  that  the 
Sanspareil  ca.se  is  a  binding  authority  in  England,  and  there, 
notwithstanding  that  the  nautical  assessors  in  the  first  Court 
held  that  there  was  no  negligence  in  the  East  I-.othian  in 
passing  across  the  bows  of  the  Sanspareil,  the  Court  held 
as  the  Sanspareil  might  with  ordinary  care  have  avoided  th<* 
collision,  she  was  alone  to  blame  for  tiie  collision.  This  case 
was  taken  to  appeal  on  the  ground  that  there  was  improper 
navigation  on  the  ])art  of  the  East  Lothian,  and  the  damages 
sustained  could  in  any  event  have  been  divided.  Different 
assessors  assisted  the  Court  of  .Vppeal,  which  confirmed  the 
judgment  of  the  Court  below,  and  whicii  asKcd  the  following 
question  as  mentioned  at  page  'IS'i  of  the  l^robate  Re])orts, 
1900:  "  Q.  Was  the  East  Lothian  under  the  circumstances  of 
this  case  guilty  of  negligenc  o  ju  passing  the  bows  of  the  Sans- 
pareil?'^    And    they   answered:   'It   was   impro])er   naviga- 
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tion/'  which  the  Court  of  Appeal  took  to  mean  that  the  as- 
sessors did  not  advise  them  in  the  same  way  as  the  Elder 
Brethren  in  the  Court  below,  and  accepted  their  advice  so 
given.     Lord  Justice  Smith,  in  giving  judgment,  at  page  283 
of  the  report,  said.  "The  well  known  law  of  contributory 
negligence  laid  down  by    Lord    Penzance    in    the  House  of 
Lords  in  Radley  v.  The  London  &  North  Western  Railway 
Co.  (1  Appeal  Cases,  754),  is  that  the  plaintiff  in  an  action 
for  negligence  cannot  succeed  if  it  is  found  by  the  jury  that 
he  has  himself  been  guilty  of  any  negligence  or  want  of  ordi- 
nary care  which  contributed  to  cause  the  accident ;"  but  there 
is  this  qualification  equally   well  established,  namely,  that 
though  the  plaintiff  may  have  been  guilty  of  negligence,  and 
although  that  negligence  may  have,  in  fact,  contributed  to 
the  accident,  yet  if  the  defendant  could  in  the  result  by  the 
exercise  of  ordinary  care  and  diligence  have  avoided  the  mis- 
chief which  happened,  the  plaintiff's  negligence  will  not  ex- 
cuse him."    The  case  of  the  Margaret  (Cayser  v.  Carron  Co., 
9  Appeal  Cases,  873),  shews  that  the  common  law  doctrine 
is  applicable  to  such  a  case  as  that  now  before  us.       I^ord 
Justce  Williams,  at  page  887,  said:  "The  only  remaining 
question  is  whether,  applying  the  common  law  niles  to  this 
matter,  there  is  evidence  of  such  a  state  of  circumstances  that 
the  plaintiff  is  desentitlcd  to  recover.     That  there  was  negli- 
gence by  the  plaintiff  there  can  be,  to  my  mind,  no  doubt. 
If  the  advice  of  our  assessors  is  right,  there  obviously  was, 
and  speaking  for  myself,  I  entirely  agree  with  the  view  they 
take.    But,  according  to  the  rule  laid  down  in  Radley  v.  The 
lx)ndon  &  North  Western  Railway  Co.,  that  is  not  sufficient; 
you  must  shew  that  the  negligence  was  of  such  a  character 
that  the  defendant  could  not,  with  ordinarv  skill  and  care, 

ft  ' 

have  avoided  the  accident.  That  rule  applies  equally  in  the 
Court  of  Admiralty,  where  the  practice  is,  tliat  if.  both  ships 
are  to  blame  the  damage  is  to  be  divided.  (See  the  Margaret, 
Cayser  v.  Caron  Co.,  9  App.  Cas.  873).  In  that  ease  Ix>rd 
Blackburn  and  T^ord  Watson  made  it  clear  that  the  common 
law  principle  governs  the  Admiralty  Rules,  and  that  if  the 
consequences  of  the  negligence  of  plaintiff  could  have  been 
avoided  by  ordinary  care  and  pnidence  on  the  part  of  the 
defendants,  the  negligence  of  the  plaintiffs  would  be  no 
answer  to  the  action."  In  the  case  of  the  Hamburg  Packet 
Co.  V.  Desroches,  8  Exch.  C.  Rep.  304,  the  Judge,  in  render- 
ing judgment,  said:  "  The  effect  of  the  statute  (referring  to. 
the  English  .statute)  is  to  im])ose  on  a  vessel  that  has  infringed 
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a  regulation,  which  is  prima  facie  applicable  to  the  case,  the 
burden  of  proving  not  only  that  such  infringement  did  not, 
but  that  it  could  not  by  possibility  have  contributed  to  the 
accident.  That  is  the  rule  for  which  the  appellants  contend, 
and  it  is  no  doubt  the  rule  to  be  followed  in  Canadian  courts 
in  cases  of  collision  on  the  high  seas,  but  it  is  not  applicable 
where  the  collision  occurs  in  Canadian  waters."  This  must 
always  be  borne  in  mind,  when  considering  the  English 
authorities,  and  such  authorities  prior  to  1873  are  only  ap- 
plicable, the  English  law  having  been  then  cnanged.  Pre- 
vious to  that  time  the  law  was  the  same  as  the  present 
Canadian  law.  The  case  of  tlie  Khedive  is  referred  to  ut 
page  303  of  8  Exch.  Rep.,  as  follows:  "The  alteration  of  the 
law  in  1873  was  an  important  one.  The  occasion  of  it  and 
its  effect  will  be  seen  by  reference  to  the  following  cases :  In 
Tuff  V.  Warman,  the  defendant  was  charged  with  having  so 
negligently  navigated  a  steam  vessel  in  the  Kiver  Thames  as 
to  run  against  and  damage  plaintiff's  bargo.  The  case 
came  before  the  Exchequer  Chamber  in  1858.  The  effect 
of  the  decision  cannot,  I  think,  be  better  stated  than  it  was 
by  Lord  Blackburn  in  the  case  of  the  Khedive,  decided  by 
the  House  of  Lords  in  1880 :  "  On  the  construction  of  this 
and  similarly  worded  statutes,  it  has  been  held  in  Tuff  v. 
Warman  that  though  the  plaintiff  had  infringed  the  rules, 
and,  by  his  neglect  of  duty,  put  the  vessel  into  danger,  yet  if 
the  defendant  could  bv  reasonable  care  have  avoided  the  con- 
sequences  of  plaintiff's  neglect,  but  did  not,  and  so  caused  the 
injury,  the  plaintiff  could  recover,  as  under  such  circum- 
stances the  collision  w-as  not  occasioned  by  the  non-observ- 
ance of  the  rule.  This,  he  adds,  prevented  the  statute  from 
producing  the  effect  that  those  who  framed  it  wished;  but 
nothing  was  done  until  attention  being  apparently  called  to 
the  subject  by  the  case  of  the  Fenham,  sec.  17,  Merch.  Ship. 
Act,  1873,  was  enacted.  This  is  evidently  one  of  the  earlier 
cases  referred  to  in  the  judgment  of  tlie  Exchequer  Court, 
where  the  presiding  Judge  said :  "  Where  that  happens  (re- 
ferring to  the  collision  in  Canadian  waters),  the  rule  to  be 
followed  is  that  established  1)V  the  earlier  cases.  It  is  neces- 
sar}"^,  then,  in  considering  tlie  English  authorities,  to  dis- 
tinguish between  cases  decided  before  and  those  decided  after 
1873,  when  the  Act  was  passed.^'  Virtually,  the  same  thing 
was  held  in  the  case  of  the  ship  Cuba,  26  S.  C.  R.,  by  Mr. 
Justice  King,  at  page  661,  when  rendering  the  judgment. 
The  rule  is  well  known  that  a  sliip  under  way  running  into  a 


570  'i'iff^  EAHTEHy  LAW  liKPORTFU, 

vesiiel  at  anchor,  whether  anchored  in  an  improper  or  pro])er 
place,  is  to  blame,  and  can  only  relieve  herself  ])y  saying  that 
the  accident  was  practically  inevitable.  This  is  laid  down  by 
Dr.  Lushinglon,  in  the  case  of  the  liatavier,  10  Jur.  19.  The 
remarks  of  Lord  Watson  in  the  City  of  Peking,  14  App.  Cas. 
43,  are  in  the  same  sense.  The^e  cases  were  referre<l  to  in 
the  case  of  Hatfield  v.  the  Ship  Wandrian,  11  Exch.  licp. 
(Can.)  1,  confirmed  in  appeal,  38  S.  C.  R.  431.  T^rd  Esher 
in  the  case  of  the  Schwan  &  Albano,  in  referring  to  the  caj=e 
of  the  Annot  Lyle  (11  P.  1).  114),  laid  down  the  same  prin- 
ciple, P.  D.  181)2,  438.  The  same  point  was  discussed  in  the 
case  of  the  Indus  (12  P.  D.  46).  Availing  myself  of  the 
power  which  this  Court  has,  I  have  referred  to  Captain  James 
J.  Riley  the  following  question,  to  wMiich  the  answer  is  ap- 
pended: Q.  "Could  the  steamer  Albert  M.  Marshall,  under 
the  circumstances  of  this  case,  by  the  exercise  of  reasonable 
care  on  the  part  of  the  officers  navigating  her.  have  avoided 
the  collision  in  question  in  this  cause ?^'  A.  ^' T  am  of  the 
opinion  that  the  steamer  Albert  M.  Marshall  could  have 
avoided  the  collision  with  the  Montreal  Harbour  Commis- 
sioners' Dredge  No.  1  on  the  night  of  Octo])er  8th,  19(Mj,  by 
the  exercise  of  reasonable  care  and  skill.'*  This  steamer,  the 
Albert  M.  Marshall,  seems  to  have  been  well  equipped  with 
all  the  requisites  for  safe  navigation  and  with  a  sufficient 
crew;  but,  in  passing,  I  must  remark  that  the  master  and  the 
mate  were  navigating  in  waters  that  were  outside  of  the 
limits  mentioned  in  their  licenses,  and  that  Mr.  Onesime 
Hamelin,  whom  the  master  had  engaged  as  a  pilot,  had  nt) 
branch  nor  license.  It  is  admitted  by  the  master,  who  was 
on  the  bridge,  and  by  Mr.  Hamelin,  who  says  that  he  tooK 
charge  of  the  steamer  when  she  left  the  lower  lock  of  the 
Lachine  canal,  that  the  lights  (on  the  dredge)  were  seen 
when  the  steamer  came  to  the  end  ot  the  Mackay  pier:  and 
it  is  in  evidence  that  dredge  Xo.  1  was  placed  at  leai^t  1,000 
feet  below  tlie  Mackay  pier.  It  is  stated  by  the  master  that 
the  two  lights,  when  seen,  were  a  little  or  about  half  a  point 
on  the  port  how,  and  that  they  did  not  alter  their  hear- 
ings when  the  Albert  M.  ^farshall  kept  porting.  Hamelin 
also  says  that  the  liglits  on  the  dredge  did  not  alter  their 
bearings  from  the  first.  Both  the  witnesses  thought  the  lights 
were  o)i  a  tow  or  on  the  stern  of  some  vessel  going  down 
stream  and  keeping  on  its  own  proper,  that  is,  the  starboard 
side,  of  the  channel.  The  presence  of  the  lights  should  have 
been  a  sufficient  notification  to  the  navigatinff  officer  of  the 
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Marjihall  that  there  was  some  sort  of  craft  in  the  channel; 
and  if  he  had  been  in  doubt  as  to  the  nature  or  character  of 
the  lights  he  should  have  followed  the  usual  custom  of  mari- 
ners and  approached  the  lights  at  slow  speed  until  he  was 
sure  of  what  they  were.  The  fact  that  the  lights  did  not 
alter  their  hearing,  although  the  ship  kept  porting  and  port- 
ing, should  have  l)een  a  warning  of  danger.  I  think  I  am 
right  in  saying  that  this  rule  would  apply  also  to  vessels  that 
are  being  approached.  If  the  lights  were  judged  to  be  those 
of  a  tow,  Keeping  on  her  own  side  of  the  channel,  and  if  the 
Marshall  meant  to  take  the  tow's  water,  she  should  have  fol- 
lowed the  custom  of  the  pilots  cm  this  river  and  complied 
with  rule  80  of  the  Harbour  Commissioners'  l?egulations  for 
the  port  of  Montreal,  and  given  one  blast  of  her  whistle, 
signifying  that  she  was  directing  her  course  to  starboard. 
The  absence  of  a  responding  signal  on  the  part  of  the  dredge 
would  have  warned  the  Marshall  not  to  pass  to  starboard. 
And  if  under  the  impression  that  it  was  a  tow,  why  did  not 
the  Marshall  com])ly  with  article  24  of  eh.  70,  R.  S.  C ?  In 
view  of  the  fact  that  the  collision  took  place  even  though  the 
Marshall's  engines  were  rung  up  full  s])ecd  ahead  and  the 
helm  ])ut  hard  a  port  when  the  dredge  loomed  up  a  little  on 
the  jmrt  bow,  1  am  of  the  opinion  that  if  even  at  that  time, 
the  speed  of  the  Marshall  had  been  stopped  and  her  helm 
put  hard  a  starboard  the  collision  could  have  been  avoided, 
and  it  is  proved  that  she  could  turn  quickly  at  right  angles 
on  her  helm,  and  the  current,  at  that  place  at  the  rate  of  at 
least  five  miles  an  hour,  would  have  helped  her  in  the  execu- 
tion of  that  mancpuvre,  and  she  would  have  gone  on  the  west- 
ern side  of  the  dredge;  but  by  attempting  to  go  the  eastward 
side,  the  whole  force  of  the  current  was  pressing  her  down 
on  the  dredge.  The  direction  and  force  of  the  wind  would 
not  have  been  a  serious  bar  to  the  Marshall  passing  on  the 
west  side  of  the  dredge,  as  it  would  at  most  have  only  been 
on  her  port  quarter.  T  am  of  the  opinion  that  the  navigating 
officer  of  the  Marshall  misjudgcMl  both  his  distance  from  the 
lights  and  the  strength  of  the  current,  and  thus  failed  in 
proper  skill,  and  that  by  not  a])])n)}u*liing  the  dredge  more 
prudently  he  lacked  in  pro})er  care.  Tliere  was  about  GOO 
feet  of  navigable  water  between  the  dredge  and  the  nearest 
point,  i.e.,  Victoria  pier,  on  the  western  side  of  the  harbour, 
and  the  Marshall  could  have  fcnne  to  that  side  of  the  dredge 
with  all  safety.  There  was  about  300  feet  of  navigable  water 
between  the  dredjje  and  the  eastern  side  for  the  Marshall's 
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draught  of  water,  and  if  she  had  determined  to  pass  on  that 
side  she  should  have  shaped  a  proper  course  to  that  end  when 
she  first  saw  the  lights  and  have  taken  care  to  widen  the 
bearing  between  her  and  the  ligRts  as  she  approached  them. 
The  lookout  man  on  the  Marshall  was  not  giving  his  sole  at- 
tention to  looking  out,  but  was  engaged  in  other  duties,  that 
were  stated  by  him  as  having  to  be  performed  before  he  took 
his  station  as  lookout  man.  If,  as  is  admitted,  the  master 
of  the  Marshall  saw  the  lights  of  the  dredge  1,600  feet  off,  it 
is  evident  that  he  should  have  seen  them  more  clearly,  say, 
300  feet  off,  in  ample  tune  to  avoid  them.  The  night  was 
dark,  but  clear  and  without  rain.  The  wind  was  blowing 
from  the  south-west  at  a  rate  of  from  15  to  20  miles  an  hour, 
and  these  weather  conditions  did  not  change  from  the  time 
the  Marshall  left  the  Mackay  pier  .until  she  reached  the 
dredge.  The  rules  above  referred  to  were  continued  by  sec. 
193,  ch.  113,  B.  S.  C.  1906.  Section  916,  ch.  113,  R.  S.  C. 
still  uses  the  language  of  the  earlier  English  Act,  17-18  Vict, 
ch.  104.  As  applied  to  the  case  now  before  me,  the  non- 
observance  of  a  statutory  rule  or  any  regulation  by  the 
dredge  in  question  is  not  to  be  considered  as  a  fact  contribut- 
ing to  the  collision,  provided  the  Marshall  could  with  reason- 
able care,  exerted  up  to  the  time  of  the  collision,  have  avoided 
it;  and  I  am  advised  by  the  assessor,  and  I  accept  his  ad- 
vice, that  if  such  reasonable  care  had  been  exerted  by  the 
Marshall  up  to  the  time  of  the  collision,  the  collision  could 
have  been  avoided.  As  to  the  question  of  antecedent  negli- 
gence in  a  case  where  the  collision  could  have  been  avoided 
by  the  exercise  of  care  and  skill  on  the  part  of  those  navig- 
ating the  vessel  not  originally  in  fault,  it  must  be  remem- 
bered that  there  is  ..  material  difference  between  the  English 
and  American  authorities  and  the  nile  contended  for  bv 
plaintiff,  and  on  which  he  relies,  and  which  the  Court  adopts, 
is  universally  recognized  in  England  and  Canada,  but  not 
generally  admitted  in  the  United  States.  It  follows  that  the 
American  decisions  on  the  consequences  of  mooring  in  an  im- 
proper place  or  on  the  antecedent  fault  of  one  ship  when  the 
other  ship  by  ordinary  care  could  have  avoided  the  collision, 
can  have  no  material  bearing  on  the  present  case.  I  con- 
cur fully  for  the  reasons  above  stated,  in  the  advice 
given  me  by  the  assessor,  that  the  steamer  Albert  M. 
Marshall  could  have  avoided  the  collision  with  the  dredge 
Number  One,  the  property  of  the  plaintiffs,  on  the  night  of 
the  8th  November,  1906,  if  reasonable  skill  and  care  had  been 
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exercised  by  the  master,  ofiicers  and  crew  navigating  her. 
As  to  the  faults  attributed  to  dredge  Number  One  by  de- 
fendant, 1  find  that  the  lights  were  technically  incorrect^ 
though  burning  brightly  at  the  time  of  the  collision;  and 
that  she  was  brought  up  in  the  channel  south  of  what  is  called 
the  South  Ship  Channel,  about  opposite  section  22  of  the  har- 
bour; and  that  the  watchman  on  board  was  not  up  on  decK 
when  the  collision  took  place.  The  non-observance  by  the 
dredge  of  any  rules  on  these  points  is  not  to  be  considered  as 
a  fact  contributing  to  the  collision,  as  the  collision  could  have 
been  avoided  by  the  exercise  of  reasonable  skill  and  care  on 
the  part  of  those  navigating  the  Marshall.  Further  reference 
might  be  made  to  the  case  of  the  ship  Cuba  v.  McMillan,  26 
S.  C.  R.  page  651.  I  am  advised  by  the  assessor,  and  find 
that  if  such  reasonable  care  had  been  exerted  up  to  the  time 
of  the  accident  in  the  present  case,  the  collision  in  question 
could  have  been  avoided.  Having  carefully  considered  all 
the  authorities  cited  on  both  sides,  the  evidence  of  record,  and 
the  advice  given  to  me  by  the  assessors,  I  am  of  the  opinion 
that  the  collision  in  question  could  have  been  avoided  if 
reasonable  care  and  skill  had  been  exercised  by  the  master, 
officers  and  crew  of  the  Albert  M.  Marsliall,  and  T  am,  conse- 
quently, of  the  opinion  that  the  Albert  M.  Marshall  and  her 
owner,  the  Great  Lakes  &  St.  I^awrenco  Transportation  Com- 
pany, are  solely  responsible  for  all  the  damages  caused  by  the 
said  collision,  and  T  consecjuently  find  in  favour  of  the  plain- 
tii^s  and  maintain  plaintiffs'  action  with  costs,  and  I  further 
order  a  reference  before  the  deputy  registrar,  assisted  by 
merchants,  to  report  the  amount  due,  within  six  months  frim 
the  date  of  this  judgment.  T  am  much  indebted  to  counsel 
for  the  able  manner  in  which  this  case  has  been  argued,  and 
for  thB  elaborate  factums  filed,  the  last  of  which  I  received 
only  on  the  30th  December,  1907.  This  explains  the  reason 
why  the  judgment  has  not  been  rendered  earlier. 


NEW  BRUNSWICK. 

Full  Court.  February  7th,  1908. 

MORAN  v.  O^REGAN. 

Defamation  —  Libel  —  Letter  Charging  Theft  Dictated  to 
Stenographer — Privilege  —  Publication — Juror  —  Quali- 
fication as  to  Age  and  Property — Evidence — New  Trial. 

This  is  an  action  of  libel  tried  before  Mr.  Justice  Mc- 
Leod  and  a  jury  at  the  July  St.  John  Circuit,  when  a  ver- 
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diet  was  entered  for,  the  plaintiff  for  $400.  This  cause  was 
formerly  before  this  Court  on  demurrer  to  the  defendant's 
pleas.     (Reported  3  E.  L.  R.  45().) 

The  circumstances  of  the  case  are,  that  the  plaintiff  had 
been  employed  by  the -defendant,  and  on  leaving  had  been 
paid  by  the  defendant's  cashier  $1.16  more  than  the  de- 
fendant considered  was  due  him.  The  libel  complained  of 
was  contained  in  a  letter  drafted  bv  the  defendant  and 
handed  by  him  to  his  confidential  clerk  and  stenographer 
and  by  her  typewritten.  The  letter  was  then  signed  by 
the  defendant  and  sent  (without  any  further  publication) 
to  tlie  plaintiff  by  mail.     The  letter  is  as  follows: — 

St.  John,  N.B.,  July  18th,  1905. 
Mr.  John  Moran,  City. 

Dear  Sir, — I  find  you  have  not  yet  returned  that  $1.16. 
1  now  write  to  inform  you  that  if  this  amount  is  not  re- 
turned before  Monday  next  the  24th  inst.,  I  will  place  it  in 
the  hands  of  my  solicitor,  for  1  will  not  allow  a  thief  like 
you  to  steal  from  me  in  such  a  manner.  It  is  not  the  amount 
I  care  for,  but  the  principle,  and  any  thief  who  would  so  slyly 
do  such  a  dishonest  act  should  be  exposed. 

Yours  truly, 

John  O'Regax. 

Motion  for  a  new  trial  was  made  in  Michaelmas  term 
last. 

D.  Mullin,  K.C.,  for  ])hiintiff. 
M.  G.  Teed,  K.C.,  for  defendant. 

Bakker,  C..].: — A  (juestion  arose  in  this  case  as  to  the 
qualification  of  a  juror  who  was  called  and  was  challenged 
on  the  ground  of  his  being  over  the  age  of  60.  It  was 
admitted  that  the  juror  was  exempted  from  service  if  over 
age,  but  it  was  denied  that  he  was  disqualified.  Many  auth- 
orities were  cited  which  had  reference  to  statutes  in  Eng- 
land relating  to  juries,  but  the  (piestion  must  depend  upon 
the  meaning  of  our  own  statute,  and  I  think  on  examining 
the  various  sections  of  that  statute  it  is  reasonably  clear 
that  the  age  limit  operates  as  a  disqualification  and  not 
merely  as  an  exemption. 

Section  1  of  c.  VZi\  ((\>n.  Stat.  1903)  under  the  heading 
of  *' Qualification  of  jurors,"  enacts  as  follows:  "Every 
male  inhabitant  between  the  age  of  twenty  years  and  sixty 
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years,  being  a  British  subject,  and  possessed  in  the  county 
where  he  resides  of  real  or  personal  estate,  or  both  together, 
of  the  vahie  of  four  hundred  dollars,  shall  be  qualified  to 
serve  as  a  grand  or  petit  juror ;  the  want  of  such  qualification 
shall  be  a  good  cause  of  challenge,  or  he  may  be  excused 
on  his  own  oath."  Following  this  section  are  four  others 
grouped  together  under  the  heading  of  ^'  certain  persons 
privileged  from  serving,"  by  which  it  is  provided  that  cer- 
tain officials,  members  of  the  militia,  firemen  and  others 
"  shall  be  exempt  from  serving  on  juries."  Section  7  re- 
quires the  sheriff  in  January  of  each  year  to  enter  in  a  book 
to  be  kept  for  that  purpose  an  alphalu'tical  list  of  all  per- 
sons qualified,  with  their  additions  and  residence,  and  re- 
turn the  same  to  the  county  secretary,  to  be  kept  among 
the  records  of  the  count  v.  Bv  section  10  the  sheriff  is 
required  to  summon  grand  and  petit  jurors  duly  qualified, 
and  no  person  can  be  emj)anelled  to  try  any  issue  whose 
name  is  not  on  the  jury  list.  1  am  unable  to  see  ii])on  what 
ground  the  question  of  age  is  less  a  qualification  than  any 
one  of  the  other  requisites  mentioned  in  the  section,  all  of 
which  the  person  is  required  to  have  l)efore  he  is  qualified 
and  entitled  to  be  put  on  the  sheriff's  list  as  a  qualified 
juror.  The  only  persons  required  to  have  the  ])roperty  qiia- 
lification  are  }iersons  between  the  ages  of  20  and  GO,  and 
it  can  scarcely  l)e  argued  that  a  man  over  60  without  the 
pro])erty  qualification  is  entitled  to  be  put  on  the  list  of 
qualified  jurors.  I  think  section  1  of  the  Act  deals  exclu- 
sively with  (jualification,  while  the  three  following  sections 
deal  altogether  with  the  exemption  from  service  as  jurors  of 
certain  persons  though  they  are  qualified.  If  there  were 
any  doubt  on  this  ])oint  the  headings  of  tlie  sections  may 
be  looked  at  for  tlu'  pur])oses  of  interpretation.  Hammer- 
smith Ky.  Co.  V.  Brand.  L.  E.  4  E.  &  1.  App.  171. 

The  substantial  question  involved  in  this  suit  was  settled 
when  the  case  was  before  us  on  d<'murrer:  38  X.  B.  R.  ISI); 
3  E.  L.  K.  456;  I  thought  then,  and  so  intended  to  express 
myself,  that  the  case  was  governed  by  Pullman  v.  Hill 
(1891)  1  Q.  B.  524,  as  explained  by  Boxsius  v.  Goblet  Freres 
(1804)  1  Q.  B.  842,  and  that  the  ]>leas  set  up  no  answer 
to  the  declaration.  I'nless  therefore  there  are  some  other 
reasons  for  setting  aside  the  verdict,  it  must  stand. 

The  onlv  other  "ground  relied  on  bv  the  defendant  was 
the  rejection  of  tlie  evidence  of  Miss  Daltcui.  the  ty])ewriter 
to  whom  the  defendant  gave  the  letter  in  question  to  copy. 
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as  to  what  she  understood  by  the  defamatory  words  com- 
plained of.  In  the  letter  the  defendant  spoke  of  the  plain- 
tiff as  a  thief.  "  I  will  place  it  in  the  hands  of  my  solicitor 
for  I  will  not  allow  a  thief  like  vou  to  steal  from  me  in 
such  a  manner/^  These  words  "  thief  "  and  "  steal  "  are 
words  of  a  well  defined  meaning — they  impute  a  crime  and 
are  actionable  in  themselves.  Unless  therefore  there  are 
some  circumstances  proved  which  would  or  might  give  a 
meaning  to  them  altogether  different  from  what  they  ordin- 
arily have,  the  question  which  was  rejected  was  an  improper 
one.  No  such  circumstances  were  proved  in  this  case,  and 
I  "think  the  learned  Judge  was  right.  See  Wood  v.  Mackey, 
21  X.  B.  K.  109,  and  cases  there  cited. 

So  also  as  to  the  rejection  of  the  evidence  of  John 
O'Regan  as  to  the  duty  and  ordinary  course  of  business  of 
Miss  Dalton,  the  typewriter.  If  the  decision  of  this  Court 
was  right  when  disposing  of  the  demurrer,  this  question 
seems  altogether  irrelevant.  For  if  you  admit  that  under 
certain  circumstances  the  occasion  of  such  a  publication 
may  be  privileged,  this  case  does  not  come  within  the  rule. 
Boxsius  V.  Goblet  Freres,  (lcS94)  1  Q.  B.  842,  and  the  later 
case  of  Edmondson  v.  Birch  &  Co.  (1907)  1  K,  B.  371,  shew- 
under  what  circumstances  such  a  publication  may  be  privi- 
leged. In  the  present  ease,  however,  the  defendant  simply 
gave  this  letter  to  his  typewriter  to  copy — this  in  law  was, 
according  to  my  view  of  the  effect  of  the  decision  in  Pull- 
man V.  Hill,  a  publication  of  the  defamatory  words  on  an 
occasion  not  privileged,  and  therefore  actionable. 

I  think  this  motion  for  a  new  trial  must  be  refused. 

Hanington,  J. : — In  this  case  when  the  judgment  of  the 
Court  was  delivered  on  the  demurrer,  I  was  of  the  opinion 
that  this  was  a  privileged  communication,  and  that  under 
the  circumstances  the  action  would  not  lie;  the  communica- 
tion having  been  handed  to  the  typewriter  to  be  copied  in 
the  ordinary  course  of  business,  that  that  fact  being  sub- 
stantially stated  in  the  pleadings  and  that  the  only  publica- 
tion, it  was  privileged  and  not  actionable.  As  the  case  is 
reported  the  judgment  of  a  majority  of  the  Court  did  not 
decide  that  the  communication  was  not  privileged.  It  turned 
more  upon  the  pleadings.  But  as  the  Chief  Justice  has 
now  stated  in  his  judgment  that  his  intention  then  was  to 
declare  the  principle  ho  has  now  declared,  that  is,  that  he 
thought  it  was  not  privileged,  in  so  far  as  that  judgment 
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would  bind  me,  I  must  submit  to  the  judgment  of  the  Court. 
II  it  had  been  then  distinctly  declared  that  the  communica- 
tion is  not  privileged,  I  could  not,  I  think,  declare  now  that 
I  differ,  because  I  am  bound  by  the  judgment;  but  as  the 
judgment  is  reported  I  think  I  am  at  liberty  now  to  re- 
peat what  I  then  said,  and  I  wish  to  repeat  and  have  con- 
sidered that  I  have  read  here  from  my  place  on  the  Bench 
as  my  judgment  in  this  case,  the  judgment  I  delivered  on 
the  demurrer.  I  thought  then  and  I  think  now  that  it  was 
a  privileged  communication  under  the  circumstances,  and 
therefore  the  action  would  not  lie;  but  the  majority  of  the 
Court  have  decided  differently. 

As  to  the  evidence  that  was  excluded  as  to  what  the 
typewriter  understood  from  the  words  "  I  will  never  allow  a 
thief  like  you  to  steal  from  me  in  such  a  manner,"  the 
evidence  was  taken  under  a  commission  and  the  examina- 
tion was  evidently  not  as  thorough  as  if  taken  viva  voce  in 
Court;  but  as  I  understand  it  substantially  the  question 
ruled  out  was  this :  What  did  you  understand  those  words  to 
refer  to  or  mean?  I  would  think,  if  she  was  acquainted 
with  the  facts  and  circumstances,  which  she  evidently  was,, 
it  would  be  evidence  not  entirely  to  justify  the  word  "  thief," 
but  in  mitigation  of  damages.  I  remember  a  case  tried  in 
Westmoreland  in  which  the  words  spoken  were  in  reference 
to  a  scow. load  of  deals,  and  the  defendant  said,  in  refer- 
ence to  the  scow  load  of  deals,  which  they  both  claimed, 
"  You  are  a  thief."  When  that  came  before  the  Court 
evidence  was  received  of  all  the  circumstances  and  as  to 
what  was  understood  to  be  referred  to,  and  the  jury  gave 
$40  or  $50  damages.  Otherwise,  being  a  bald  statement, 
"  You  are  a  thief,"  and  unconnected  with  other  circum- 
stances, the  damages  would,  no  doubt,  and  justly  so,  have 
been  very  much  more.  Therefore  I  am  of  the  opinion  that 
substantially  that  class  of  evidence  is  admissible  in  mitiga- 
tion of  damages,  and  I  think  under  the  circumstances  that 
this  substantially  amounted  to  that.  Therefore  I  cannot 
agree  that  such  evidence  is  not  admissible,  and  in  so  far  as 
I  am  not  bound  by  the  former  judgment  of  the  majority  of 
this  Court  I  adhere  to  the  opinion  then  entertained  and 
repeat  it  now. 

Landry,  J. : — I  will  not  disagree  with  the  conclusion  ar- 
rived at,  though  from  the  argument  and  my  examination 
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of  the  case  I  leaned  very  strongly  to  the  opinion  that  the 
damages  in  the  first  place  were  too  high;  but  I  think  that 
ground  was  abandoned,  and  I  also  felt  quite  strongly  that 
the  evidence  of  the  typewriter  as  to  what  interpretation 
she  put  upon  the  words  was  evidence  that  should  have  been 
admitted.  The  words  that  are  used  in  the  letter — ^^  thief  " 
and  "stealing" — are  of  themselves  actionable;  but  it  did 
seem  to  me  from  the  evidence  on  the  trial  that  while  they 
were  written  in  the  letter  there  were  other  words  in  the 
same  letter  and  other  circumstances  known  to  the  witness 
in  connection  with  the  case  that  shewed  that  she  could  not 
have  put  upon  those  words  the  ordinary  meaning  attached 
to  them;  but  by  reason  of  her  knowledge  of  why  the  letter 
was  written,  her  knowledge  of  the  circumstances  on  which 
the  defendant  based  his  assertion  that  the  plaintiff  was  a 
thief,  she  could  have  been  allowed  to  tell  just  what  inter- 
pretation, she  put  upon  the  words.  I  have  a  strong  opinion 
in  that  way,  but  as  my  dissenting  would  not  change  the 
verdict  in  this  case,  I  will  not  dissent. 

McLeod,  J.,  agreed  with  Barker,  C.J. 

Order  for  new  trial  refused. 


DOKINION  OF  CANADA. 

Supreme  CkjuRX.  March  23rd,  1908. 

HETU  V.  DIXVILLE  BUTTER  AND  CHEESE  CO. 

Coram, — Fitzpatrick,  C.J.,  Davies,  Idington,  Mac- 
LENNAN  and  Dl  FF,  JJ. 

MaUcious  Prosecution  — Arrest  —  Acquittal  of  Acnised  — 

Damages — Ei^dence. 

Appeal  from  the  judgment  of  the  Court  of  King's  Bench, 
appeal  side.     Reported  3  E.  L.  R.  120. 

The  Chief  Justice: — The  action  out  of  which  this 
appeal  arises  was  brought  for  the  purpose  of  recovering 
damages  for  what  is  usually  called  malicious  prosecution. 

The  plaintiff,  now  appellant,  was  the  owner  of  a  cream- 
ery at  a  place  called  Dixville  in  the  Eastern  Townships. 
After  this  creamery  had  been  in  operation  for  about  six 
years,  the  defendants,  now  respondents,  started  a  rival  fac- 
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tory  with  the  result  that  most  of  the  business  of  the  neigh- 
bourhood was  attracted  to  their  establishment. 

During  the  night  of  July  27th,  1905,  when  the  new 
creamery  was  completed  and  ready  for  business,  an  attempt 
was  made  to  set  fire  to  the  building,  and,  for  reasons  which 
are  stated  at  great  length  in  the  evidence,  suspicion  was 
directed  towards  the  appellant  as  the  guilty  party.  The 
local  magistrate  was  consulted  by  one  of  the  officials  of  the 
respondent  company,  and  on  his  suggestion  further  enquiries 
were  made,  the  result  of  which  were  laid  before  counsel,  who 
advised  that  the  appellant  should  be  prosecuted.  There- 
upon the  appellant  was  arrested,  and  after  preliminary  ex- 
amination, he  was  committed  for  trial.  Subsequently,  the 
Judge  before  whom  the  case  was  tried  under  the  speedy 
Trials  Act,  discharged  him.  Two  of  complainant's  wit- 
nesses were  absent  from  the  country  at  the  time  of  the  trial, 
and  there  may  have  been  sufficient  evidence  to  shew  a  prob- 
able cause  for  prosecuting,  but  not  such  plain  proof  of  guilt 
as  would  justify  a  conviction.  After  his  acquittal  by  District 
Magistrate  Mulvena,  the  appellant  brought  this  action  for 
$5,000  damages,  alleging  the  arrest  and  subsequent  dis- 
charge, and  that  the  respondents  acted  maliciously  and 
without  reasonable  and  probable  cause.  The  respondents 
plead  that  they  used  proper  care  to  inform  themselves  of 
the  facts,  that  the  act  was  done  without  malice,  and  that 
they  honestly  believed  the  case  which  they  laid  before  the 
magistrate.     On  these  issues  the  parties  went  to  trial. 

The  Judge  of  the  Superior  Court  who  saw  the  witnesses 
and  had  full  opportunity  of  judging  by  their  demeanour 
whether  they  were  witnesses  of  truth,  came  to  the  conclu- 
sion that  the  respondents  had  taken  care  to  inform  them- 
selves of  the  facts  of  the  case;  that  no  malice  had  been 
proved,  and  that  there  was  abundant  evidence  of  reasonable 
and  probable  cause,  and  dismissed  the  action.  In  this  con- 
clusion the  Judges  in  appeal  concur,  and  I  can  see  no  rea- 
son on  the  evidence  why  we  should  reverse.  In  a])peal  an 
issue  was  raised  as  to  the  burden  of  proof  and  this  ques- 
tion had  been  recently  much  discussed  in  the  Quebec  Courts 
(Sharpe  v.  Willis,  11  R.  de  J.,  p  538,  and  Durocher  v.  Brad- 
ford, 13  R.  L.  N.  8.  p.  73).  At  p.  80  of  the  last  report, 
many  cases  are  cited,  and  much  learning  is  displayed  to 
prove  that  there  is  a  difference  between  the  English  and 
French  rule  of  law  on  this  point;  but,  expressing  a  personal 
opinion,  I  agree  with  Mr.  Justice  Blanchet  that  there  is  no 
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such  difference.  Under  the  English  system,  in  an  action  for 
malicious  prosecution,  ^'  the  plaintiff  has  the  burden 
throughout  of  establishing  that  the  circumstances  of  the 
prosecution  were  such  that  a  Judge  can  see  no  reasonable 
or  probable  cause  for  instituting  it :''  Abrath  v.  North  East- 
ern Bailway,  11  A.  C.  247.  See  Cox  v.  English,  Scotch  and 
Australian  Bank  (1905),  A.  C.  at  p.  170;  and  the  principles 
applicable  in  cases  arising  in  Quebec  will  be  found  laid  down 
in  article  1053  of  the  Code :  "  Every  person  capable  of  dis- 
cerning right  from  wrong  is  responsible  for  the  damage 
caused  by  his  fault  to  another,  whether  by  positive  act,  im- 
prudence, neglect  or  want  of  skill."  To  make  the  party 
prosecuting  responsible,  it  is  necessary  that  the  damage 
should  be  caused  by  his  fault;  and  to  lay  an  information, 
when  in  possession  of  facts  sufQcient  to  establish  a  bona  fide 
belief  of  guilt,  is  not  a  fault,  but  the  exercise  of  an  un- 
doubted right.  In  Quebec,  as  in  English  Courts,  it  must 
be  alleged  and  proved  that  there  was  fault,  that  is  to  say 
that  the  prosecutor  acted,  to  use  the  words  of  the  Cbur  de 
Cassation,  ^'dans  le  dessein  coupable  de  nuire  ou  du  moins 
avec  une  indiscretion  et  une  16g^ret6  r^prehensibles  "  (Fuzier 
Hermann,  Vbo.  D6nonciation  calomnieuse,  No.  231;  Sour- 
dat,  Responsabilit6,  Vol.  1,  No.  633  ReCeuil  Philly.  S. 
maires,  Mars  1908,  No.  1930);  and  the  plaintiff  in  hie  de- 
claration thought  it  necessary  to  allege  in  conformity  with 
this  view  of  the  law  that  the  prosecution  was  started  malici- 
ously to  injure  him,  and  without  reasonable  and  probable 
cause.  It  is  not  necessary,  however,  for  the  purposes  of 
this  case  to  determine  that  point;  the  evidence  given  is 
sufficient  to  prove  that  the  party  prosecuting  entertained 
a  reasonable  bona  fide  belief  based  upon  full  conviction 
founded  upon  reasonable  grounds  that  the  appellant  was 
guilty  of  the  offence  which  had  undoubtedly  been  committed. 
I  would  like  to  say,  speaking  again  for  myself,  that  in 
my  opinion,  a  private  prosecutor  is  a  useful  person  in  a 
community  where  we  have  nothing  in  the  nature  of  a 
public  prosecutor,  and  those  who,  having  taken  the  reasonable 
care  to  ascertain  the  facts,  prosecute  duly  in  the  public 
interest,  should  be  protected.  It  would  be  encouraging  use- 
less appeals  for  this  Court  to  hold  an  uneducated  lay- 
man in  fault  in  assuming  that  he  had  reasonable  and  prob- 
able cause  for  a  prosecution  in  a  case  in  which  the  trial 
Judge  and  five  Judges  in  appeal  agree  with  him. 

The  appeal  is  dismissed  with  costs. 
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DOMINION  OF  CANADA. 

Supreme  Court.  March  23rd,  1908. 

RIOUX  V.  ST.  LAWRENCE  TERMINAL  CO. 

Coram, — ^Pitzpatrick,  C.J.,  Davies,  Idington,  Mac- 
LENNAN  and  Duff,  JJ. 

'  Sale  of  Land — Deed — Timber  Standing — Passing  of  Prop- 
erty in  —  Resolutory  Condition  —  Rescission  —  Exception 
from  Orant.  • 

Appeal  from  the  judgment  of  Court  of  Bang^s  Bench, 
appeal  side. 

The  Chief  Justice: — On  the  22nd  of  September,  1885, 
King  Bros.,  now  represented  in  these  proceedings  by  the 
intervening  party,  the  St.  Lawrence  Terminal  Co.,  sold  to 
one  Fortin,  from  whom  the  appellant  acquired  two  pieces 
of  property  described  in  the  deed  of  sale  as  lots  62  and  64, 
at  the  place  called  Cedar  Hall  in  the  seigniory  of  Metap^diac, 
and  the  appellant  and  his  auteurs  have  been  in  possession 
as  proprietors  since  that  date. 

The  purchase  price  was  one  dollar  an  acre,  which  was 
liable  to  be  increased  under  certain  circumstances  to  two 
dollars  an  acre.  The  sale  was  made  subject  to  certain 
charges,  obligations  and  reserves  enumerated  in  the  deed, 
such,  for  instance,  as  the  reserve  of  land  bordering  on  Lake 
Metapediac;  the  property  on  both  sides  of  certain  streams 
and  all  water  powers,  mines,  minerals  and  quarries  to  be 
found  on  the  property.  The  charges  and  obligation  men- 
tioned are  connected  with  the  maintenance  of  roads,  fences 
and  drains,  and  the  settlement  of  squatters'  claims.  The 
deed  of  sale  contains  in  addition  this  clause,  the  construc- 
tion of  which  has  given  rise  to  the  present  appeal: 

"  Et  de  plus  la  pr6sente  vente  est  f aite  k  la  condition 
expresse  que  le  dit  acquereur  n'aiira  pas  le  droit  de  couper, 
enlever  ou  charroyer  aucun  hois  sur  le  terrain  ci-dessus 
vendu  autrement  que  pour  son  propre  usage  pour  faire  des 
batisses  sur  les  terrains,  des  clotures  et  son  bois  de  chauf- 
fage;  il  est  en  cons6quence  convenu  que  si  Tacqu^reur  cou- 
pait  du  bois  en  villation  de  la  presente  clause,  les  vendeurs 
auront  le  droit  de  demander  la  resiliation  des  presentes  et 
de  reprendre  possession  des  immeubles  ci-dessus  vendus  sans 
rien  payer  k  I'acquereur  pour  les  ameliorations  qu'il  pourra 
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avoir  vaites.  Et  tout  bois  coupe  en  violation  des  presentes 
deviendra,  aussitot  coup^,  la  propriete  des  vendeurs,  cax 
telle  est  la  convention  expresse  des  parties  et  sans  laquelle 
les  presentes  n^auraient  pas  lieu/' 

In  the  Superior  Court,  it  was  held  that  this  provision 
constitutes  a  reserve  in  favour  of  the  vendor  of  the  prop- 
erty in  the  standing  timber,  subject  to  a  right  in  the  vendee  to 
take  so  much  as  was  necessary  for  building  purposes  and  for 
fences  and  firewood.  On  appeal  the  judgment  of  the  Super- 
ior Court  was  confirmed,  Blanchet  and  Lemieux,  JJ.,  dis- 
senting. We  are  without  the  notes  of  the  majority  in 
appeal. 

I  cannot  agree  with  the  conclusion  reached  below.  Un- 
doubtedly, by  the  sale,  the  property  in  the  standing  timber 
passed  to  the  purchaser  (414  C.  C),  unless  a  contrary  in- 
tention can  be  gathered  from  the  words  of  the  clause  above 
quoted;  and,  as  I  read  it,  no  such  intention  is  expressed. 
That  clause  merely  contains  a  condition  subject  to  which 
the  sale  is  made.  It  is  what  is  well  known  under  the  Civil 
Code  a  resolutory  condition;  that  is  to  say,  a  condition  upon 
the  realization  of  which  the  sale  of  the  property  may  be 
rescinded  (art.  1079  C.  C).  The  sale  made  subject  to  such 
a  condition  produces  all  its  effects,  that  is  to  say,  the  prop- 
erty with  all  its  accessories  passes;  but  if  the  event  subject 
to  which  the  sale  is  made  happens  then  the  sale  may  be  set 
aside.  "  La  condition  resolutoire  est  celle  a  la  realisation  de 
laquelle  est  subordonnee  la  resolution  d'un  droit;  ainsi 
Fobligation  sur  condition  resolutoire  .  .  .  existe  imme- 
diatement  et  produit  tout  de  suite  ses  effets.^'  Beaudry- 
Lacantinerie  "  Des  Obligations,"  vol.  2,  p.  13. 

In  the  present  instance,  the  event  on  the  happening  of 
which  the  sale  may  at  the  instance  of  the  vendor  be  re- 
scinded is  the  cutting  or  carrying  away  by  the  purchaser 
of  standing  timber  for  any  purpose  other  than  those  men- 
tioned in  the  condition,  and  this  is  not  complained  of.  The 
property  was  sold  admittedly  to  a  settler  who  immediately 
entered  into  possession,  for  agricultural  purposes,  and  neces- 
sarily it  must  be  presumed  that  both  parties  intended  that 
the  timber  would  be  cut  down,  and  this  appears  clearly  from 
that  other  clause  in  the  deed  which  provides  that  if  in  the  pro- 
cess of  clearing  any  merchantable  timber  is  destroyed  (de- 
truit)  then  the  purchase  price  is  to  be  increased  to  $2  an 
acre.  That  is  the  penalty  to  be  imposed  for  wanton  destruc- 
tion; but  from  this  it  is  not  to  be  inferred  that  in  clearing 
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the  land  for  the  purpose  for  which  it  was  acquired  the 
Bettler  was  not  to  cut  down  any  timber.  The  intention 
was  only  to  prevent  its  wanton  destruction.  The  whole 
deed  has  to  be  examined  so  as  to  gather  the  substance  of 
the  agreement  the  parties  intended  to  make.  Apt  words 
were  found  to  make  clear  the  intention  of  the  vendor  to 
reserve  the  water-powers,  mines,  minerals  and  quarries  as 
well  as  the  land  bordering  on  the  lake  and  rivers;  and  if 
it  was  intended  to  reserve  the  property  in  the  standing 
timber  the  same  expressions  could  have  been  used  for  the 
purpose. 

In  my  opinion  the  words  of  this  clause  of  the  deed  are 
so  clear  that  were  it  not  for  the  opinion  expressed  by  the 
learned  trial  Judge,  I  would  have  said  that  the  clause  was 
susceptible  of  but  one  meaning.  The  property  passes  with 
the  standing  timber;  but  if  the  purchaser  cuts  this  timber 
for  purposes  other  than  those  specified,  then  the  property 
does  not  revert  to  the  vendor,  he  merely  reserves  to  himself 
the  right  which  he  may  or  may  not  exercise,  to  ask  for  a 
resiliation  of  the  deed  and  to  re-enter  into  the  possession  of 
the  property.  It  is  also  provided  that  such  timber  as  may  be 
cut  in  violation  of  the  terms  of  the  deed  is  to  become  the 
property  of  the  vendor.  If  the  intention  was  to  reserve 
the  wood  why  was  it  necessary  to  stipulate  that  the  timber 
would  become  his  when  cut?  I  have  not  overlooked  the 
reference  to  Williams  &  Chateauvert,  4  Kevue  de  Jurispru- 
dence, 154,  upon  which  the  trial  Judge  relies,  but  I  cannot 
see  what  bearing  that  case  could  have  on  the  question  at 
issue  here.  If  I  have  properly  constnied  this  contract  and 
understood  the  agreement  made  between  the  parties,  the 
defendant  Lauzier  was  a  trespasser  upon  the  plaintiff's  land 
and  is  liable  for  the  value  of  the  timber  cut  in  trespass, 
and  I  would  allow  the  appeal  and  maintain  the  plaintiff's 
action  with  costs  on  both  i!?sucs.  McCormick  v.  Simpson, 
1907  A.  C.  494. 

Da  VIES,  J.: — The  substantial  question  in  issue  and  to 
be  determined  on  this  appeal  is  as  to  the  right  of  the 
company,  respondent,  the  now  proprietor  of  the  ungranted 
part  of  the  Seigniory  of  Lake  Metapedia,  to  cut  the  timber 
still  remaining  upon  the  farm  of  the  appellant  which  at  one 
time  formed  part  of  that  Seigniory,  whether  in  the  form 
of  stumps  from  which  the  trees  had  already  years  ago  been 
cut  and  taken  away,  or  of  growing  trees  known  as  second 
growth. 
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On  the  22nd  December,  1885,  Messrs.  King  Brothers  of 
Quebec,  the  then  owners  of  the  Seigniory,  sold  this  lot  to 
Joseph  Fortin,  appellant^s  auteur.  The  deed  (case  p.  14) 
among  other  things  provided  as  follows: 

''  And  moreover  the  present  sale  is  made  on  the  express 
condition  that  the  said  purchaser  will  not  have  the  right  to 
cut,  remove  or  cart  away  any  wood  on  the  land  hereinabove 
sold,  otherwise  than  for  his  own  use,  for  the  erection  of 
buildings  on  the  land,  fences  and  as  firewood;  it  is,  in  con- 
sequence, agreed  that  if  the  purchaser  cuts  wood  in  violation 
of  the  present  clause,  the  vendors  will  have  the  right  to  de- 
mand the  resiliation  of  these  presents  and  to  take  possession 
of  the  immovables  hereinabove  sold,  without  paying  any- 
thing to  the  purchaser  for  the  improvements  which  he  will 
have  made.  And  all  wood  cut  in  violation  of  these  presents 
will  become,  so  soon  as  cut,  the  property  of  the  vendors, 
for  such  is  the  express  agreement  of  the  parties,  without 
which  these  presents  would  not  have  been  executed.^' 

Further  on  in  the  deed  there  is  this  provision: 

"  This  sale  is,  moreover,  made  for  the  price  and  sum  of 
one  dollar  per  arpent  in  superficies,  provided  that  the  said 
purchaser  does  not  destroy  commercial  wood  in  clearing  the 
said  lots  of  land,  otherwise  the  price  of  sale  of  the  sud 
lots  will  be  two  dollars  an  arpent  in  superficies.  It  is 
agreed  by  these  presents  that  the  vendors  alone  will  deter- 
mine whether  the  commercial  wood  has  been  destroyed 
either  in  part  or  wholly,  on  the  said  lots  Nos.  62,  64,  73 
and  74  thus  sold.'* 

The  respondents'  contentions  which  were  maintained  by 
the  Superior  Court  and  by  a  majority  of  three  to  two  in  the 
Court  of  King's  Bench,  were  that  by  the  terms  of  this  deed 
the  property  in  all  the  wood  growing  or  being  on  the  land 
sold  remained  in  the  King  Bros.,  the  grantors,  and  that 
the  clause  above  quoted  amounted  to  an  express  reserve 
of  such  wood.  That  this  reserve  was  subject  to  the  right  of 
the  grantee  settler  to  use  such  of  the  wood  as  he  might 
from  time  to  time  require  for  the  special  purposes  specified, 
viz.,  the  erection  of  buildings  and  fences  on  the  land  and 
for  firewood,  provided  it  had  not  previously  been  cut  and 
removed  by  the  grantor,  and  that  should  the  grantee  settler 
seek  to  act  as  owner  of  the  wood,  the  vendors  might  cancel 
the  deed,  take  possession  as  their  own  of  any  wood  improp- 
erly cut  by  the  grantee  settler  without  recompense  for  his 
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labour,  or  in  the  alternative  might  charge  him  an  extra  dol- 
lar an  acre  for  the  land. 

We  are  unfortunately  without  any  notes  of  the  reasons 
of  the  majority  of  the  Court  of  King^s  Bench  for  confirming 
the  judgment  of  the  Superior  Court,  and  must  conclude  that 
they  meant  to  adopt  the  construction  put  upon  the  deed 
by  that  Court. 

I  agree  with  the  conclusions  reached  by  the  minority 
Judges,  Blanchet  and  Lemieux,  JJ.,  though  I  do  not  agree 
with  all  of  their  reasoning. 

I  adopt  the  construction  of  the  much  debated  clause  in 
the  contract  submitted  as  the  true  one  by  the  appellant. 

By  the  terms  of  the  deed  the  land  and  all  the  trees 
upon  it  would  pass  of  course  to  the  grantee,  and  unless  the 
prohibition  to  cut  trees  other  than  those  required  for  the 
erection  of  buildings  or  fences  or  for  firewood  is  to  be  lield 
to  amount  to  an  absolute  exception  out  of  the  grant  of  the 
trees,  the  property  in  the  trees  passed  to  the  grantee. 

In  terms  plain  and  clear  the  provision  is  a  prohibition 
simply  against  the  use  of  a  part  of  the  property  granted  in 
ways  which  the  grantee  would  otherwise  be  justified  in  using 
it,  but  it  does  not  profess  to  be  an  exception  out  of  the 
grant  and  cannot  in  my  opinion  be  construed  to  be  such. 

I  think,  considering  the  circumstances  surrounding  the 
issuing  of  the  deed  and  the  internal  evidence  of  the  docu- 
ment itself,  which  clearly  contemplates  and  speaks  of  the 
grantee  clearing  the  land,  that  the  intention  is  clear  to 
give  the  lands  to  the  grantee  as  a  settler  or  occupier  to 
reclaim  the  same  as  a  farm  from  the  wilderness,  while  at 
the  same  time  imposing  certain  specified  limitations  upon 
his  user  of  the  wood. 

Any  wood  required  for  buildings  or  fences  or  firewood 
are  not  within  the  prohibition  as  I  construe  it,  even  if 
commercial  wood.  These  trees  would  necessarily  be  re- 
quired by  the  grantee  if  he  was  "  to  clear  the  land "  as 
contemplated,  and  I  do  not  in  any  view  of  the  case  concede 
the  right  to  have  been  retained  by  the  proprietor  of  the 
Seigniory  even  to  cut  and  take  away  all  of  the  commercial 
wood  on  the  farm  sold,  regardless  of  the  requirements  of 
the  settler,  with  respect  to  such  wood  as  was  necessary 
for  buildings,  fences  and  firewood.  It  would  be  indeed  a 
singular  and  strange  construction  of  the  clause  which  on 
the  proprietor's  own  showing  contemplated  and  conceded 
the  right  of  the  purchaser  to  cut  all  the  wood  necessary  for 
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these  purposes  to  say  yes,  but  that  right  is  subject  to  my 
prior  one  to  denude  the  land  if  I  please  of  all  trees  and 
wood,  and  leave  the  pioneer  grantee  nothing  for  the  pur- 
poses essential  to  a  settler,  b&  contemplated  by  the  deed 
itself.  Such  a  construction  might  it  seems  to  me  operate 
to  defeat  the  very  objects  the  parties  to  the  deed  had  in 
view,  as  they  appear  from  the  internal  evidence  of  the  deed 
itself.  The  land  was  sold  to  him  to  be  cleared  as  a  farm. 
Provision  was  expressly  made  for  wood  for  the  pioneer's 
necessary  purposes  in  building  dwelling  houses,  barns  and 
fences  and  in  using  firewood.  These  certainly  are  unques- 
tionable rights  which  the  partial  prohibitory  clause  against 
cutting  commercial  wood  must  be  read  as  subject  to.  In 
any  construction  open  with  respect  to  the  clause  it  must  be 
read  as  only  a  partial  restriction  and  subject  to  the  grantee's 
paramount  right  to  cut  and  take  the  necessary  wood  re- 
quired for  the  necessary  purposes  for  which  the  farm  was 
clearly  sold  to  him. 

The  proprietor  even  on  the  assumption  that  he  had  the 
right  to  cut  reserved  in  himself  would  I  conceive  exercise 
it  at  his  peril,  and  would  not  be  justified  in  so  exercising  it 
as  to  denude  the  land  of  all  wood  and  so  deprive  the  settler 
of  the  special  wood  required  by  him  for  the  purposes  speci- 
fied in  the  deed. 

Now,  if  the  prohibition  is  a  partial  one  only,  as  I  take  it, 
must  be  conceded,  on  what  principle  is  it  to  be  construed  as 
an  exception  of  the  trees  out  of  the  deed?  Surely  if  any 
such  intention  existed  there  were  not  wanting  apt  and  appro- 
priate words  to  express  it. 

But  it  is  said  such  a  construction  necessarily  flows  from 
the  use  of  the  prohibitive  words.  I  do  not  see  why.  I  can 
see  other  meanings  and  other  reasons  much  more  reasonable 
and  material  than  the  one  *?uggested  by  respondent. 

The  appellant  suggests  two,  one  in  the  fact  that  the  pur- 
chase money  was  remaining  unpaid  as  a  charge  upon  the 
land,  and  as  the  wood  was  then  the  more  valuable  part  of  it 
the  prohibition  was  necessary  as  security  to  the  grantor  for 
the  price  for  which  the  land  was  sold.  The  other  was  Ihat 
King  Bros,  being  themselves  large  lumbermen,  wished  to 
have  in  their  own  hands  the  control  of  the  lumber  and  ex- 
clude rival  lumber  firms  from  competing  with  them  on 
their  own  Seigniory,  and  so  prohibited  their  grantees  from 
selling  to  others.    These  are  not  unreasonable  suggestions 
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and  probably  both  had  their  influence  in  cau^ng  the  inser- 
tion of  the  clause  in  question. 

The  grantor  on  the  assumption  of  the  clause  being  valid 
retdned  thus  practically  under  his  own  control  the  commer- 
cial timber  used  by  lumbermen.  The  grantee  could  not  sell 
to  others.  His  rights  would  be  confined  to  cutting  all  sn.  h 
timber  as  was  required  for  the  purposes  of  the  farm,  and  to 
clear  the  farm,  and  if  he  desired  to  sell  he  must  treat  wilh 
his  grantor  alone. 

But  whether  these  suggestions  are  adopted  or  not  the 
proper  construction  of  the  language  used  does  not  amount 
to  an  exception  of  the  trees  out  of  the  grant.  That  it  doe«» 
not  I  would  conclude  from  the  absence  of  anv  words  of  ex- 
ception  and  from  a  reasonable  construction  of  the  very 
words  of  the  prohibition,  and  I  find  such  a  conclusion 
strongly  supported  by  the  words  defining  what  is  to  follow 
a  breach  of  the  prohibition,  namely,  "  all  wood  cut  con- 
trary' to  these  presents  will  immediately  become,  as  soon 
as  cut,  the  property  of  the  vendors."  If  it  was  his  property 
before  as  being  excepted  out  of  the  grant  such  a  declaration 
would  be  unnecessary  and  useless. 

For  these  reasons  I  conclude  that  the  clause  does  not 
reserve  the  property  in  the  trees  in  the  grantor,  and  that 
the  prohibition  even  if  valid  generally,  on  which  I  am  i  >t 
called  on  to  express  any  opinion,  does  not  apply  to  stu'^ips 
of  trees  which  have  already  been  cut  and  carried  away,  as 
was  stated  many  years  ago  by  the  grantor,  and  the  cutting 
of  which  by  the  company,  respondents,  gave  rise  to  this 
action. 

The  exercise  at  this  time  of  such  a  right  involves  neces- 
sarily a  right  of  property  in  the  trees  and  a  right  to  have 
the  stumps  in  the  ground  till  such  time  as  required  by 
grantor,  and  practically  denies  to  the  grantee  the  right  to 
do  the  very  thing  the  deed  on  its  face  contemplated  h'^ 
would  do,  namely,  clear  up  his  land  and  make  a  farm  out  of 
a  wilderness. 

Once  it  is  conceded  that  the  prohibitory  clause  does  not 
amount  to  an  exception  out  of  the  grant  of  the  property  in 
the  trees,  then  to  get  at  its  real  meaning  as  a  prohibition 
upon  the  grantee's  rights  as  such  we  must  construe  it  with 
respect  to  the  conditions  existing  at  the  time  the  deed  wa:; 
passed.  In  this  view  it  certainly  did  not  prevent  the  grantee 
entering  upon  the  land  he  bought  and  cutting  down  the 
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trees  necessary  for  dwelling  house,  barns,  fences  or  firewood. 
By  parity  of  reasoning  it  would  not  operate  to  prevent  luiii 
bona  fide  clearing  up  the  land  for  farming  purposes,  and 
in  doing  so  necessarily  clearing  it  of  trees  and  stumps.  Sub- 
ject to  this  he  was  prohibited  from  cutting,  but  more  espe- 
cially from  selling  the  timber  or  cutting  the  same  for  sale. 

If  as  I  have  held,  the  clause  did  not  reserve  to  the  grantor 
a  property  in  the  trees,  this  action  is  maintainable. 

I  would  therefore  allow  the  appeal  with  costs  here  and 
in  each  of  the  Courts  below,  reversing  the  judgments  of 
those  Courts  and  awarding  the  plaintiff,  appellant,  dama^os 
as  proved. 

Idington,  J.,  concurred  in  the  judgment  allowing  the 
appeal  with  costs. 

Maclennan,  J.,  agreed  in  the  opinion  stated  by  Davies, 
J. 

Duff,  J.,  concurred  with  the  Chief  Justice. 
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Co.  v.  Dominion  Coal  Company,  280. 

2.  Employment  —  Breach  —  Damages  — 

New  Agreement  —  Company  Law  — 
Novation — Waiver :  Stewart  y.  Nel- 
son, 240. 

3.  Personal  Services  —  Breach  —  Action 

for  Salary  by  Actor  who  Refused  tP 
Play  Entire  Part :  Lasalaile  v.  La 
Compagnie  des  Theatres  de  Mont- 
real, 95. 

4.  Stock  Brokers  —  Order  to  Purchase 

Shares  —  I'ayment  —  Principal  and 
Agent.  Deslauriers  v.  Forget,  o03. 

5.  Sale   of   Horse — Resiliation — Unsoun.d 

Animal — Redhibitory  Vice  :  Gentle- 
men of  the  Seminary  v.  Jackson,  340. 

0.  Hiring  Contract — Breach — Rooms  and 
Board  in  Hotel — Parol  Evidence  — 
Rejection :   Pellerin   v.   Vincent.  249. 

7.  Work  and  Labour  —  Materials  Fur- 

nished—Ouantum  Meruit :  Hamo- 
stead  S.S.  Co.  v.  N'aughan  Electric 
Co.,  544. 

8.  Demurrer    to   Allegation    of    Informal 

Ratification  of  Formal  Contract: 
Commercial  Rubber  Co.  v.  Town  of 
St.  Jerome.  50. 

9.  Verbal    Agreement   respecting   Land — 

Statute  of  Frauds  —  Work  and 
Labour — Wages.  Hubley  v.  Hubley, 
132,  392. 

10.  Gaming  Contract  —  Promissory  Note 

— Chose  in  Action — Assignment  — 
"  Common  Gaming  House*  :  Robin- 
son V.   McNeil,   134. 

See  Common  Carrier. 

"  Industrial  Disputes. 

"  Principal  and  Agent. 

*'  Sale  of  Goods. 
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CONTRIBUTOKIKS — DEFAMATION. 


CONTRIBIUTORIES. 
See  Company  Law. 
CONTRIBUTORY  NEGLIGENCE. 
See  Master  and  Servant. 

CONVICTION.* 

See  Canada  Temperance  Act. 
"     Criminal  Law. 
"     Liquor  License  Act 
Municipal  Law. 


<« 


COSTS. 

See  Judgment. 
"     Pleading. 
**     Practice. 
"     Promissory  Note. 

COUNTERCLAIM. 

See  Pleading. 

COVENANT. 

See  Landlord  and  Tenant 

CUSTOMS  ACT. 

See  Immigration. 

CRIMINAL  LAW. 

1.  Seduction — Female   under   A«e  of   21 

Years— Code,  sec.  212 — ^Promise  of 
Marriage — Inducement  to  Conaent— 
Crowni  Case  Reserved :  Rex  v. 
Romans.  426. 

2.  Practice — Conviction   for   Rape — Con- 

duct of  Jury — Improper  Communi- 
cation with  Sheriff  —  Affidavits  by 
Jurors:  Rex  v.  Barnes,  234. 

See  Bail. 
"     Gaming  Contract. 

CUSTOMS  WAREHOUSE. 

Lois  of  Goods  while  Deposited  in  Cus- 
toms Warehouse — Fire — Negligence : 
Normandin  v.  National  Express 
Company,   558. 

CUSTOM  OF  TRADE. 

See  Principal  and  Agent 

D. 

DAMAGES. 

"^»ad  Body. 


DEAD  BODY. 

Action  by  Widow  for  Unauthorized  Au- 
topsy on  Corpse  of  Husband  —  Pro- 
Iierty  in  Dead  iSbdy  —  Null i us  in 
bonis — Wounded  Feelings  —  Tr^Hr 
pass  —  English  and  French  Lajgr 
Examined:  Phillips  v.  Montreal  GeQ- 
eral  Hospital,  477. 

DEBTOR  AND  CREDITOR. 

1.  Account   Stated  —  Debt   Pavable   in 

futuro:  International  Harvester  Co. 
V.  Grant,  1. 

2.  Assignment  for  Benefit  of  Creditors — 

Lumber  Liens:  Randolph  v.  Ran- 
dolph, 17. 

3.  Fraudulent       Conveyance   —    Saisie- 

arr§t  —  Tiere-saisie  —  Setting  aside 
Conveyance:  I^moureaux  v.  Fon- 
taine. 53. 

4.  Loan  of  Moneys — Promissory  Note  — 

Discharge  —  Banks  and  Banking : 
Ward  V.  Bell,  209. 

5.  Securities   for   Loan — Insurance   Poli- 

cies —  Revendication :  Anderson  jr. 
Ricard,  67. 

See  Husband  and  Wife. 
**     Sale  of  Goods. 

DEED. 

1  Delivery  of  Grantee  —  Presumption — 
Acts  of  Ownership  by  Grantee — D^ 
claration  of  Right:  Hnblev  v, 
Hubley,  392. 


See  Sale  of  Land. 
"     Trespass  to  Land. 

DEFAMATION. 

1.  Slander — Opprobrious  Words  used  in 

Public  —  "  Crooked      Man.      Dirty 

Skunk  " Particulars— Quebec  and 

English  Practice  Considered — Plead- 
ings: Lebel  v.  Tourgis,  415. 

2.  Libel — Charge  against  Civic  Employee 

by  Aldermen— Justification —  Public 
Interest — Privileged  Communication 
— Damages :  Barthe  v.  Lapointe.  389. 

3.  Libel— Letter  Charging  Theft  Dictat«i 

to  Stenographer — Privilege — Publica- 
tion :  Moran  v.  O'Regan,  573. 

4.  Slander — Election  for  Htouse  of  Com- 

mons —  Statements  on  Public  Plat- 
form— Notice:  Verville  v.  Martin, 
549. 


DEFAULT — FOKUM. 
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5.  Libel  —  Judicial  Proceedings  —  News- 
paper Report:  Shallow  v.  Gazette 
Printing  Co..  343. 


ESTOPPEL. 


DEFAULT. 


See  Pleading. 


DEFENCE. 


See  Pleading. 


See  Deed. 


DELIVERY. 


DEMURRER. 


See  Pleading. 
'*  Practice. 
•*     Promissory  Note. 

DOMICILE. 

See  Insurance. 

DOWER. 

See  Land. 
"     Married  Women. 
"     Will. 


See  Arrest. 


DURESS. 

E. 

EASEMENT. 

Private  Right  of  Way  —  Plea  of  —  Evi- 
dence of  User  by  Public :  McAulav  v. 
McDonald,  480. 

And  see  Way. 

EJECTMENT. 

See  Husband  and  Wife. 
**     Landlord  and  Tenant. 
"     Practice. 

ELECTION  LAW. 

1.  Right  of  County  Court  Judge  to  Re- 

view Return  of  Countv  Clerk — ^D^e- 
fective  Rallot — (corrupt  Practices — 
Allegations  in  Petition  —  Practice : 
Stephen  v.  Fleming,  402. 

2.  Municipal  I^aw — Controverted  ElectiQji 

—  Injunction  to  Restrain  Defendant 
Sitting  or  Voting  —  Quo  Warranto 

—  Proper  Remedy :  Penny  v.  Brent, 
4Srt. 

3.  Withdrawal   of   Election    Petition   — 

Agreement  to  Waive  Costs — Illegal- 
ity :  Johnston  v.  Wood.  310. 


See  Company  Law. 
**     Insurance. 


See  Bail. 


ESTREAT. 


EVIDENCE. 


1.  Admission   of   Minor  not   Binding   on 

Parent  in  Suit  for  Damages  to  Son : 
Brunet  v.  Roth,  211. 

2.  Burden  of  Proof  in  Action^  for  Mali- 

cious Prosecution  —  English  and 
Quebec  Law  Considered ;  Hetu 
V.  Dixville  Butter  and  Cheese  Co., 
578. 

See  Cheque. 
"     Contract, 
"     Insurance. 
"     Jury. 
"     Sale  o£  Goods. 

EXPROPRIATION. 

R.  S.  C.  1906.  c.  143— Applicability  of 
Act  to  National  Transcontinental 
Railway :  In  re  National  Trans.- 
continental  Ry.,  ex  parte  Bouchard, 
253. 

FALSE  ARREST. 
See  Arrest. 

FALSE  REPRESENTATIONS. 
See  Sale  of  Land. 

FIRE. 
See  Forests. 

FISHERIES. 
See  Foreshore. 

FORESHORE. 

Right  to  Dig  Clams  —  Prescription  — 
Trespass — Jus  Publicum  :  Donnelly 
V.  Vroom,  305. 

FORESTS. 

Protecting  Forests— R.  S.  N.  S.  c.  91. 
sec.  2 — Starting  Fire — Carelessness 
of  Camping  Party — Individual  and 
Collective  Liability — Penalty  :  Rex 
(on  the  Information  of  Durkee)  y. 
Saunders,  149. 

FORUM. 

See  Insurance. 
**     Marriage  Law. 
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FRAUD— JURY. 


FRAUD. 

See  Insurance. 

FRAUDULENT  OONVEYANGB.     * 

See  Debtor  and  Creditor. 

i 

G. 
GAMING  CONTRACT. 

Promissory  Note  —  Chose  in  Action 
Assignment  —  "  Common  Gaminic 
House":    Robinson  v.   MeNeil.  13#. 

GUARDIAN  AND  WARD. 

Lunatic — Married  Woman  as  Guardian— 

Married   Women's   Property  Act  

R.    S.    N.   S.   c.   112:    Re  Ruth   W. 
White,  307. 

H. 
HEALTH. 

See  Municipal  Law. 
Negligence. 
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HEIRS. 
See  Partition. 

HIGHWAYS. 
See  Municipal  Law. 

HORSE. 

See  Contract. 
"     Railway. 

HUSBAND   AND   WIF3. 

•Married  Womhn— Separate  Estate  — 
Mortgage  —  Ejectment  by  Purchaser 
under  Power  of  Sale  —  Non-suit: 
Everett  v.  Everett,  517. 

See  Married  Women. 

I. 

IMMIGRATION. 

Chinamen — Customs  Act  —  Non-payment 
of  Tax  —  Indictable  Offence  —  Con- 
viction: Rex  v.  Sam  Chak,  381. 

INSPECTION. 

See  Practice. 

INSURANCE. 

1.  Accident  Policy — Injury  from  being 
thrown  down  by  Dog  —  Consequent 
Death — Right  to  Recover  on  Policy : 
O'Brien  v.  Canada  Atlantic  Railway 
Company,  231. 


2.  Marine  Insurance — Condition — ^"  Pro- 
hibited Port  "—Time  Limit  for  Using 
Same  —  Expiry  of  Time  on  Public 
Holiday  —  **  Stress  of  Weather;" 
Richard  SS.  Co.  v.  China  Mutual 
Insurance  Co.  269. 

3;  Life  Insurance — ^Promissorv  Note  for 
Premium — Withdrawal  of  Applica- 
tion before  Acceptance  by  Company 

—  Liability  of  Applicant  on  Note: 
Lesperance  v.  Brisson.  97. 

4.  Life  Insurance — ^Authority  of  Agent — 

Payment  of  First  Premium  by  Pro- 
missory N'ote  —  Note  Payable  to 
Agent  Personally — Agent's  Personjil 
Receipt  —  Liability  of  Company: 
Beaudoin  v.  Charreau,  et.  al.,  60. 

5.  Fire  Insurance— Wearing  Apparel  — 

Household  Furniture  —  Loss  befoce 
Policy  Issued — Interim  Receipt  — 
Premium  Paid  —  Prooi  of  Loss  — 
Valuation  —  Fraud  —  Evidence: 
Ganthier  v.  Union  Assurance  Society. 
331. 

6.  Marine  Insurance — Prohibited  Waters 

—  Shelter  —  Warranty  —  B^ach — 
Estoppel:  Hackett  v.  China  Mutual 
Insurance  Co.,  103. 

7.  Fire   Insurance — Foreign   Company — 

Conflict  of  Laws  —  Agent  for  Ser- 
vice of  Process  —  Domicile — Forupi 

—  Jurisdiction :  Mutimer  v.  Trader?* 
Fire  Insurance  Co.,  431. 

And  see  Debtor  and  Creditor. 

INDUSTRIAL  DISPUTES. 

Federal  Act,  1907 — Longshoremen — Ar- 
bitration —  Award  —  Agreement — 
Enforcement  —  Jurisdiction  to  En- 
force: Martin  v.  Shipping  Federa- 
tion, In  re  Industrial  Disputes  In- 
vestigation Act,  1907,  341. 

J. 

JUDGMENT. 

Correcting  Slip  in — Jurisdiction  —  Prac- 
tice —  Costs :  Wallace  v.  Davis.  272. 

See  Pleading. 

JURISDICTION. 

See  Insurance. 
"     Practice. 

JURY. 

1.  Qualification  as  to  Age  nnd  Property — 
Evidence  —  New  Trial :  Moran  t. 
O'Regan,  573. 


JUS  PUBLICUM — MALICIOUS   PROSECUTION. 
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2.  Improper  Communication  with  Sheriff: 
Kex    V.  Barnes.  234. 

See    Parent  and  Child. 

JUS   PUBLICUM. 
See  IToreshore. 

L. 
LAND. 

1.  Title — Ejectment  --  Will  —  Adverse 

Possession :  Handle  v.  McNeil.  522. 

2.  Partnership  Lands — ^Dower:  Dunn  et 

al.    V.  Dunn  et  al.«  15. 

See   Kxpropriation. 
*'      Sale  of  Land. 

LANDLORD  AND  TENANT. 

1.  Ejectment  —  Civic  Taxes  —  Payment 

of  Taxes  by  Tenant  by  Agreement 
with  Owner  —  Kent  —  Tenancy  at 
Will  —  Statute  of  Limitations :  Sul- 
livan V.  Sweeney,  492. 

2.  Liease  —  Resiliation  —  lessee's  Right 

to  Water  Supply  —  Uninhabitable 
Premises:  McKillop  v.  Tapley,  80. 

3.  Liease  —   Resiliation   —   Unsanitary 

Premises :   Fecteau  v.   Vanier,  94. 

4.  Reinstatement  of  Demised  Premises  — 

Act  14.  Geo.  111.  c.  83 :  Randolph  v. 
Randolph,  17. 

5.  I>amage8   to    Property    Arising    from 

Negligence  of  Tenant  —  Action 
against  Landlord :  Thurston  v.  Daw- 
son. 168. 

6.  I^ease  —  Trespass  by  Landlord  against 

Tenant  —  Pleading  —  Demurrec.: 
Whittaker  v.  Gogein,  530,  543. 

7.  Lease   —   Assignment   —   Breach   of 

Covenant  —  Liability  of  Assignee : 
Goggin   V.    Whittaker.    543. 

8.  I^ease  —  Construction  —  Resiliation — 

Unauthorized  Alteration  of  Premises 
Arts.  1624,  1626  CC, :  Valois  v.  Mac- 
ceau,  176. 

And  see  Company  Law. 

LEASE. 

See  Landlord  and  Tenant. 

LEX  IX)Cr  CONTRACTrS. 

Roe  Sale  of  Goods. 


LIBEL. 
See  Defamation. 

LICENSE. 
See  Company  Law. 

LIEN. 
See  Debtor  and  Creditor. 

LIQUIDATOR. 
See  Company  Law. 

LIQUOR  LICENSE. 

1.  By-law  —  "  Non-intoxicating  Bfeer  " — 

Validity:  Rex  v.  Diblee,  ex  parte 
Smith,  226. 

2.  Conviction  —  Form  —  First  OffenQ» 

and  Third  Offence  —  Amendment: 
Rex  V.  O'Brien,  ex  parte  Chamber- 
Iain,  532. 

3.  Inspector     Appointed     by     Municinal 

Council. 

See  Canada  Temperance  Act.  1. 

4.  Conviction   —   Irregularities  —  Dis- 

qualifications of  "Magistrate  —  Ex- 
cessive Costs  —  Certiorari  —  Order 
Nisi  to  Quash  Conviction :  Rex  v. 
Davis,  ex  parte  Van  Bqskirk.  224. 

5.  Second    Offence    —    First    Conviction 

Subsequent  to  Second  —  Certiorari : 
Rex  v.  O'Brien,  ex  parte  Chambex- 
lain,  519. 

LIQUOR    PROHIBITION    ACT. 

Offence  —  Description  of — Search  War- 
rant —  Grounds  of  Susnfcion  to  be 
submitted  to  Maeistrate  before  War- 
rant Issues  —  Delivery  of  Warrant 
to  Constable  —  Execution  of  War- 
rant by  Prosecutor:  Fannin*'  ^. 
Gough,  483. 

M. 

MAGISTRATE. 

See  Canada  Temperance  Act. 

MAINTENANCE. 

See  Champerty. 

MALICIOUS  PROSECUTION. 

Arrest  —  Acquittal  of  Arcn«««»d — Damages 
—  Evidence :  Hetn  v.  Dixvillp  Butter 
and  Cheese  Co..  .^78. 
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MANDAMUS — MUNICIPAL   LAW. 


MANDAMUS. 
See  Canada  Temperance  Act 

MARINE    INSURANCE. 
See  Insurance. 

MARKET. 
See  Municipal  Law. 

MARRIED  WOMEW. 

1.  Right  to  Act  as  Guardian:  Re  Ruth 

W.  White.  307. 

2.  Separate  Property  —  Deed  —  Acknow- 

ledgment of  Execution  —  i..ower 
Acknowledged  before  Interested 
Party:     McI.«eod  v.    Craswell.  535. 

3.  Judgment  against  for  Non-appearance 

to  Writ  —  Application  to  Set  Same 
aside  —  Imperial  Act,  1882.  and 
Provincial  Act,  3  Ed w.  III.,  Consid- 
ered:  Wright  V.  Sherren,  153. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1  Workman  —  Injury  —  Negligence  — 
Loss  of  Finger — Volenti  non  Fit  In- 
juria —  Admission  of  Liability  — 
Damages  —  Discretion  of  Trial 
Judge:  Locomotive  and  Machine  Op. 
of  Montreal  v.  Delorme,  354. 

2.  Negligence  —  Injury  to  Workman  — 

Unskillful  Use  of  Tdol  —  Contriba- 
tory  Negligence:  Great  Northern 
Rail.  Co.  of  Canada  v.  Turcot.  3<U. 

3.  Negligence  —  Accident  to  Workman — 

Apprentice  —  Unskilled  Workman — 
Liability :  Union  Card  and  Paoer  Co. 
V.  Hickman,  125. 

4.  Negligence — Employei-s*    Liabilitv   Act 

— C  V)miuon  Eraploynient— 4^pntribu- 
tory  Negligence  —  Volenti  non  Fit 
Injuria  —  A])plicntion  to  Cases  In- 
volving Hreach  of  Statutory  Duty: 
Hell  V.  Inverness  Coal  &  Railway 
Co.,  405. 

5.  Injury   Received   in  Coal   Mine — Rake 

of  Cars — Negligence  —  Contributorv 
Negligence  —  Employers*  Liability 
Act:  Rell  v.  Inverness  Coal  &  Rail. 
Co..    144. 

MISTAKE. 
See  Sale  of  Land. 


MORTGAGE. 

Redemption  —  Account  —  Balance  Un- 
paid —  Dismissal  of  Bill  to  Redeeoi 
—  Foreclosure:  Patchell  v.  Colonial 
Investment  and  Ix)an  Company,  1$S. 

See  Husband  and  Wife. 

MUNICIPAL  LAW. 

1.  By-law  —  Borrowing  Monev  —  De- 

bentures —  Sale  at  Discount  — 
Validity  —  Interest:  Viau  v.  Town 
of  Maiiionneuve  and  Bleau  et  al..  SSD. 

2.  '8y-la>^-— Early   Closing  of   Stores    in 

Montreal  —  Validity  —  Confititn- 
tional  Law:  City  of  Montreal  x. 
Beauvais,  551. 

3.  By-law  of  City  of  St.  John  —  Market 

Tolls  —  Private  Sale  —  OfTence  — 
Conviction :  Rex  v.  Manchester.  538. 

4.  Injury  by  Flooding  from  Citv  Sewer — 

Negligence:  McKay  v.  City  of  St. 
John.  520. 

5.  Taxation  —  Dominion  Officer  —  As- 

sessment of  Salary  —  Validity :  Roi 
v.  City  of  St.  John,  ex  parte  Ab- 
bott, 408. 

6.  Illegal  Expenditure  —  Ma.yor*8  Travel- 

ling Expenses  —  Action  bv  Rate- 
payer to  Recover  —  Citv  Refusing 
to  Sue  —  Attorney-General  as  Part^' 

—  Public  Rights  and  Private  Rights 

—  Cases  Distinguished:  Macllreith 
V.  Hart.  468. 

7.  Highways  —  Proces  Verbal  —  Con- 
struction of  Road  —  "  By-law  "  an*! 

"  Proces  Verbal :"  Gregoire  v.  De- 
ronee,  74. 

8.  Bread  —  Sale  of  —  BjMaw  —  Penalty 

—Validity :  Town  of  Iberville  v.  La- 
belle,  76. 

0.  Water  Supply  —  Piijes  on  Highways — 
By-law — Validity:  Peclet  v.  CK)rpora- 
tion  of  Township  of  Marchand  and 
Chartier,  65. 

10.  Water  Works  —  Evidence  —  Statu- 

tory Righte — Revocation  :  Town  of 
St.  Johns  V.  ^lolleur,  175. 

11.  Liquor  Inspector  ApiK>inted  by  Muni- 

cipal Council. 

See  Canada  Temi3erance  Act.  1. 

12.  Tax  Exemption  —  By-law  —  Bonua 

to  Company  —  Conditions  —  Rati- 
fication —  Breach  by  Company  — 
Forfeiture:  C\)mmercial  Rubber  Cn. 
V.  Town  of  St.  Jerome,  56. 


N  EGLIGENCB — PLEA  DING. 
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13.  Negligence  —  Blasting  Operations- 
Damage  to  Property  —  Injury  to 
Health  of  Occupant  of  House  — 
Damages:  Murdoch  v.  Town  of 
Westmount,   401). 

And  see  Election  Law. 


N. 


NEGLIGENCE. 

1.  Injury    to   Health   —   Defective   G^s 

Pipes  —  Asphyxiation  of  Inmates  of 
House  —  Damages :  Garand  v,  Mon- 
treal Light,  Heat  and  Power  Co,.. 
420. 

2.  Flooding  from  City  Sewer:  McKay  v. 

City  of  St.  John,  529. 

3.  Shipping  —  Discharging  Freight  from 

Steamer  to  Scow  —  Carelessness  of 
Employees  —  Sinking  of  Scow  — 
Responsibility  for  Accident:  Cana- 
dian Pacific  Rail.  Co.  v.  Dominion 
Bridge  Co.,  358. 

4.  Master  and  Servant  —  Injury  to  Work- 

man —  Contributory  Negligence  — 
Verdict  of  Jury  —  Rules  of  English 
Law  Applied :  Dumphy  v.  Martineau. 
554. 

5.  Common  Carrier  —  Contract  Limitiivc 

Liability  fbr  Loss  of  Goods — Frauitf 
—  Gross  Negligence :  Normandin  y. 
National  Express  Co.,  558. 

r 

6.  Gas  Company  —  Slot  Meter  —  Ex- 

plosion —  Damages:  Bastien  v. 
Montreal  Lignt,  Heat  and  Power 
Company,   1T3. 

See  Forests 

•*  Landlord  and  Tenant. 

**  Master  and  Servant. 

"  Municipal  Law. 

**  Railways. 

NEWSPAPER. 

See  Defamation. 

NEW  TRIAL. 

See  Jury. 
"     Sale  of  Goods*. 

NEXT  OF  KIN. 


See  Partition. 


NOTICE  OF  ACTION. 
See  Railways. 

NOVATION. 
See  Waiver. 

NOVELTY. 
See  Patent  for  Invention. 

O. 

OFFICER. 
See  Public  Officer. 

P. 
PARENT   AND   CHILD. 

1.  Damage  to  Property  Caused  by  Minor 

—  Action  by  Boy's  Father  —  Evi- 
dence —  Admifssion  of  Son  not  Band- 
ing on  Defendant:  Brunet  v.  Roth, 
211. 

2.  Lord    Campbeirs    Act    —    Action    bv 

Father  for  Death  of  Son  Caused  bv 
Negligence  —  Refusal  of  Judge  to 
Withdraw  Case  from  Jury — Appeal: 
McDougall  V.  Ainslie  Mining  Co.. 
275. 

PARTICULARS. 

See  Defamation. 

PARTITION. 

Real  Estate  —  Partition  —  Paternal  aad 
Maternal  Heirs  —  Next  of  Kin  — 
C*osts :  Carter  v.  Lowerison,  391. 

PATENT  FOR  INVENTION. 

Hay  Pressing  Machine  —  Infringement 
Novelty  —  Anticipation  —  Utility,- 
Larose  v.  Aubertin,  82. 

PENALTY. 

Individual  and  Collective  Liabilitv  for 
Penalty:  Rex  (on  the  Information 
of  Durkee)    v.  Saunders,  149. 


See  Cheque. 


PERJURY. 


PLEADING. 


NON-SUIT. 


Sop  Practice. 


1.  Demurrer  to  Action  of  Trespass  br 
Tenant  against  I^andlord:  Whittaker 
v.  Goggin,  530.  543. 
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P&ACTICE — QUAl^TUM   MERUIT. 


2.  *'  False,    Ambiguous,    and    Framed    to 

Delay  " — Striking  Out  —  Judgment 
by  Default:  Sbaw  v.  Brown  (No.  2U 
314. 

3.  Defence  —  Striking  Out  —  Costs  • — 

Ooanterclaim :  Smith  v.  McDonald. 
106. 

See  Defamation. 
**     Easement. 

PRACTICE. 

1.  Jurors   —    Improoer   CommunicatioB 

with  Sheriff — ^Affidavits  by  Jurors.: 
Rex  V.  Barnes,  234. 

2.  Demurrer   to   Allegation    of    Informal 

Notification  of  Formal  Contract: 
Commercial  Rubber  Co.  v.  Town  of 
St.  Jerome,  50. 

3.  Order  Nisi  to  Quash  Order  on  Review 

—  Question  of  Law  —  Jurisdiction : 
Hallett  V.  Allen.  184. 

4.  Inspection  of  Document  Referred  to  in 

Pleading:  Shaw  v.  Brown  (No.  1) 
312. 

5.  Appeal    from   Stipendiary   Magistrate 

—  Practice:    Hall    v.    Vienot.    374. 

6.  Election  Petition  —  Form  of:  Stephen 

v.  Fleming,  402. 

7.  Ejectment  —  Evidence  —  Non-suit : 

Colonial  Investment  and  Loan  Co. 
v.  Demarchant,  546. 

And  see  (Canada  Temperance  Act. 
Ilusband  and  Wife. 
"         Judgment. 
"         Liquor  IJcense. 
"         Pleading. 

PRINCIPAL  AND  AGENT. 

1.  Sale  of  Ijand  —  CJontract  —  Quantum 

Meruit :     Deneau  v.  Lemieux.  93. 

2.  Limited      Authority   —   Cu^Jtom      of 

Trade:  Mathys  v.  Ehrenbaoh,  214. 

3.  Commission  of  Agent  —  Right  to  0)m- 

mission  where  Sale  not  F'''«rted.: 
Austen  Bros.  v.  Canadian  Fire  En- 
gine Co.,  277. 

See  Company  Law. 
*'     Contract. 
"     Insurance. 
"     Sale  of  Goods. 
"     Sale  of  I>and. 

PRO(T*:S-VERBAL. 

See  By-law. 


PROMISSORY   NOTE. 

1.  Note    for    Life    Insurance    Premium 

See  Insurance. 

2.  Payment  of  Life  Insurance  Premiuin 

by  Note  —  Note  Payable  to  Aj;ent 
Personally  —  Liability  of  Company 
on  Policy:  Beaudoin  v.  Charreau  et 
al.,  60. 

3.  Fraud  —  Want  of  Consideration  — 

Transfer  —  Bona  Fide  Holder  — 
Action  to  Recover  Amount  of  Nole 
Paid  and  Costs :  Ross  v.  Reid.  259. 

4.  Loan  —  Promissory  Note  —  Discharge 

by  Agreement  —  Banks  and  Bank- 
ing :  Ward  v.  Bell.  209. 

5.  Jurisdiction  of  Stipendiary  Magistrate 

—  Case  on  Promissory  Note  where 
Principal  and  Interest  Amount  to 
more  than  Maximum  Sum  within 
Magistrate's  Jurisdiction  —  Right  of 
Plaintiff  to  Reduce  Claim:  Hall  j. 
Veinot,  374. 

6.  Accommodation — Withdrawal  of  Elec- 

tion Petition  —  Agreement  to  Waive 
Costs  —  Illegality:  Johnston  ▼. 
Wood,   316. 

7.  Plea  of  Extension  of  Time  of  Pay- 

ment —  Demurrer:  Stevenson  r. 
Koughan,  315. 

8.  Note  Given  for  Price  of  Goods  Sold 

—  Collateral  Security  —  Conditi<9 
in  Instrument  —  Bffect  of:  Inter- 
national Harvester  Jo.  v.  Grant  1. 


See  Cheque. 
Contract. 
Gaming  Contract. 


« 


t* 


PUBLIC  OFFICER. 

1.  Salary  —  Attachment  —  Provincial 

Government  —  Deputy  —  Revenue 
OflScer:  Guilbert  v.  Mancotel.  564. 

2.  Liquor  License   Inspector. 
See  Municipal  Law. 

"     Canada   Temperance  Act. 

PUBILICATION. 

See  Defamation. 

Q. 
QUANTUM    MERUIT. 

See  Principal  and  Agent. 


QUO  WARRANTO — SALE  OF  GOODS. 
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QUO  WARRANTO. 
See  Election  I^w. 

R. 
RAILWAY. 

1.  Stray ini^  Animal  Killed  on  Track  — 

Municipal  By-law  Probibitine  Ani- 
mals Running  at  Large  —  Validitr — 
Defective  Fences  —  Nova  Scotia 
Railway  Act:  McDonnell  v.  Inver- 
ness Railway  and  Coal  Company, 
366. 

2.  Street  Railway  —  Accident  to  Person 

—  Negligence  —  Notice  of  Action — 
Condition  Precedent  —  31  Vict. 
(Que.)  c.  39,  sec.  i  —  Effect  of 
Failure  to  Give  Statutory  Notice: 
Montreal  Street  Railway  Co.  v. 
Patenaude,  62. 

3.  Street  Railway  —  Injury  to  tbe  Per- 

son —  Pedestrian  Hurt  by  Car  — 
Negligence  of  Motorman  —  Trespass 
on  Track :  Montreal  Park  and  Is- 
land Rail.  Co,  V.  Labrosse.  357. 

4.  Contract  for  Carriage  —  Rates  —  By- 

law— Invalidity  —  Unreasonableness 
of  Rates  —  Set-off :  Rodger  v.  Minu- 
die  Coal  Company,  255. 


See  Common  Carrier. 
Expropriation. 


«« 


RE-SALE. 

See  Sale  of  Goods. 

RENT. 

See  Landlord  and  Tenant. 

RESILIATION. 

See  Lease. 

RIGHT  OF  WAY. 

See  Easement. 

RIPARIAN  OWNER. 

See  Rivers  and  Streams. 
**     Waters  and  Watercourses. 

RIPARIAN  RIGirrS. 
See  Rivers  and  Streams. 
"     Waters  and  Watercourses. 

RIVERS  AND  STREAMS. 

1.  Riparian  Owners — Mill  Dam  —  Ob- 
struction and  Unreasonable  use  of 
Water:  Brown  v.  Bathurst  Elec^rir 
Light  Co..  28. 


2.  Floatable  River  —  Riparian  Rights — 
Interference  with  Same— Obstructiop 
by  Dams  and  Piers  —  Demolition : 
Tanguay  v.  Canadian  Electric  Co., 
438. 


S. 


SALARY. 
See  Municipal  Law. 

SALE  OF  GOODS. 

1.  Principal  and   Agent  —  Limited  Au- 

thority of  Agent — Custom  of  Trade 

—  Ratification :  Mathys  v.  Ehren- 
bach.  214. 

2.  Promissory  Note  —  Conditional   Sale 

—  Si)ecial  Lien  Created  by  Instru- 
ment Purix)rting  to  be  a  Promissorv 
Note:  International  Harvester  C\>. 
V.  Grant,  1. 

3.  Husband  and  Wife  —  Separate  Busi- 

ness —  Certificate  —  Conditional 
Transfer  —  Principal  and  Agent  — 
Debtor  and  Creditor:  Mevers  v. 
Webber.  140. 

4.  Grain  —   Refusal   to  Accept  —  Re- 

sale —  Usage  of  Trade — Vendor's 
Right  to  Damages — Construction  of 
Contract:    Michaud  v.  Melady,  104. 


5. 


6. 


Principal  and  Agent — Authority  to 
Compromise  Claim  —  Debtor  an^ 
Creditor  —  Lex  Loci  Contractus  — 
Rectification  of  Agents*  Unauthor- 
ized Act  —  Delivery  of  Goods  to  Car- 
rier —  Effect  of,  on  Contract:  Mor- 
ris v.  McI>onald,  157. 

Illegality  —  Supplying  Liquor  for 
Sale  in  County  where  Canada  Tem- 
perance Act  in  Force  —  Principal 
and  Agent :    Ross  v.  Coade.  .'il. 


7.  Goods  Sold  —  Work  and  labour  — 

Common  Courts  —  Evidence  —  New^ 
Trial :  Kennedy  Lsland  Mill  Coiji- 
pany  v.  St.  John  Lumber  Company, 
107. 

8.  Principal  and  Agent  —  Agent  Holding 

Himself  out  as  Principal  by  Princi- 
pal's Authority — Set-off:  Turner  v. 
Beaton,  325. 

9.  Breach  of  Contract  —  Non -deli very  in 

Time  Specified  —  Force  Majeure  — 
Damages  —  Costs :  Morgan  v.  L.vall, 
ri8. 


And  see  Contract. 

Principal  and  Agent. 


«i 
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8ALE   OF   LAND — TKESPAbS  TO   GOODS. 


SALE  OF  LAND. 

1.  Contract — Rescission  —  False  Uepre- 

aentations  —  Mistake:  Gotten  v. 
Sydney  Land  &  Loan  Company.  101. 

2.  Deed — Standing    Timber    —   Passuie 

Property  in — Exception  from  Grant 
—  Resolutory  Condition  —  Rescis- 
sion :  Riou  V.  St.  Lawrence  Ter- 
minal Company,  581. 

SEARCH  WARRANT. 

See  Liquor  Prohibition  Act. 

SEDUCTION. 
See  Criminal  Law. 

SEPARATE  ESTATE. 
See  Husband  and  Wife. 

SET-OFF. 


See  Promissory  Note. 
**     Sale  of  Goods. 


SEWERAGE. 


See  Municipal  Law. 
Negligence. 


(« 


SHAREHOLDER. 
See  Company  I>aw. 

SHIPPING. 

1.  Collision   —   Dred^   at    Anchor   niiti 

Moving  Ship  —  English  and  Ameri- 
can Law  Discussed :  Montreal  Har- 
bour Commis.sioners  v.  Ship  **  Albert 
M.  Marshall,"  5(T>. 

2.  Collision  —  Ship  and  Wharf  —  Dlam- 

ages :  Montreal  Harbour  Commis- 
sioners V.  Montreal  Grain  Elevator 
Co.,  78. 

See  Insurance. 
"     Negligence. 

SLANDER 
See  Defamation. 

SOIJCITOR   AND   CLIENT. 

Negligence  —  Conduct  of  Cause — False 
Arrest  Growing  out  of  N<»srligence 
in  Issuing  Process  —  .Tudgment 
against  Client  —  Suit  bv  Client  to 
be  Recouped  by  Solicitor:  Kenen  v. 
Hill,  180. 


STENOGRAPHER. 

Libel  —  Letter  Dictated  to  Stenographer 
—  Publication :  Moran  v.  0*Regan 
573. 

STIPENDIARY  MAG1STRATS2. 


See  Magistrate. 

Promissory  Note. 


*« 


STOCK. 
See  Company  Law. 

STOCK-BROKER. 

See  Contract. 

STRAYING  ANIMAU 
See  Railway. 

STREET  RAIL.WAY. 
See  Railway. 

T. 

TAXES. 


See  I^andlord  and  Tenant. 
Municipal  Ijaw. 


(t 


TENANTS   IN   COMMON. 
See  Trespass  to  liand. 

TIMBER  LICENSE. 

See  Trespass  to  Land. 

TITLE  TO  LAND. 

Ejectment  —  Evidence  —  Non-puit: 
Colonial  Investment  &  lioan  Co.  v. 
Demarchant,  544>. 

And  see  Sale  of  I^and. 

TORT. 

See  Parent  and  Child. 

TRESPASS. 

See  Dead  Body. 
"     Foreshore. 
"     Railway. 

TRESPASS  TO  GOODS. 

Sale  —  Retaking  Possession  of  Chatt*»U 
Sold  —  Judgment  —  Arrest  of  In- 
fant IVfendant:  McGaw  r.  Fisk, 
512. 


TUESPASS   TO   LANO — WOUNDED    FEELINGS. 
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TRESPASS  TO  LAND. 

1.  Tenants  in  Ck>mmon — Deed — Construc- 

tion:   McUueen  v.  McQueen.  310. 

2.  Fishing  —  Lease  from  Crown — Timber 

License  — ■  Trespass  —  OonflictinR 
Interests  —  Deed  —  Construction — 
Computation  of  Time:  Columbus 
f^sh  and  Game  Club  v.  £}dward# 
Company  Ltd.,  212. 

TROVER. 

Lobsters  Obtained  from  Person  und^ 
Contract  to  Supply  them  to  Plaintiff 
in  PlaintifiTs  Packages — Verdict  of 
Jury  —  Unreasonableness — Setting 
Aside  —  Practice:  Gallant  v.  O*- 
Leary,  516. 


See  Will. 


TRUST. 


U. 


USAGE  OP  TRADE. 

See  Sale  of  Goods. 

VERDICT. 

See   Trover. 

VICE. 

See  Contract. 

VOLENTI  NON  FIT  INJURIA. 

See  Master  and  Servant. 

W. 

WAIVER. 

Insurance  —  Companv  —  Contract  sj. 
Employment — Novation:  Stewart  v. 
Nelson,  246. 

See  Insurance. 

WARRANT. 

See  False  Arrest. 


WATERS  AND  WATERCOURSES. 

Dam  —  Overflow  of  Water  upon  Neirh- 
bouring  Lauds :  Ilavey  v.  Lefebvre, 
251. 

See  Rivers  and  Streams. 

WAY. 

Private  Lane — Easement — Right  to  Erect 
Fire  Escape:  Meighen  v.  Pacaud. 
228. 

And  see  Easement. 

WILL. 

1.  Construction  —  Trust  —  Vesting  of 

Fimd — Representations  of  Deceased 
Beneficiaries :  In  re  Will  of  Williajn 
Sterns,  138. 

2.  Invalidity  —  Administration  of  Estate 

— Trust  and  Cestui  que  Trust: 
Cullen  V.  McNeil.  133. 

3.  Construction   —   Bequest   in   Lieu   of 

Lower  —  Widow's  Election:  i^- 
Donald  v.  Slayter,  263. 

WINDING-UP  ACT. 

Order— Appeal— R.  S.  C.  1906  c.  144.  s. 
102— Court :  Brayley  v.  Ross.  121. 

And  see  Company  Law. 

WORDS  AND  TERMS. 

"Next  Sittings:"  Rex  (ex  rel.  Johnso-' 
v.  Judge  of  County  Court  for  Dis- 
trict No.  5,  396. 

"District:*'  Rex  (ex  rel.  Johnson)  v. 
Judge  of  (3ounty  Court  for  District 
No.  5,  396. 

WORKMAN. 

See  Master  and  Servant. 

WOUNDED  FEELINGS. 
See  Dead  Body. 
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